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Deed, Delivery of. Delivery is essential to the complete execu- 
tion of a deed; if not delivered it is of no more effect than if not 
signed, 


ATTORNEY AT LAW AND CLIENT. The mere relation of 
attorney at law and client does not authorize the former to deliver 
a deed made by the latter as a security on a loan nor does it give 
him the right to receive the money thereon. 


: PLACING IN HANDS OF A THIRD PERSON. To constitute a 
delivery of a deed by placing it in the hands of a third person, it 
must be done with the intent on the part of the grantor that it 
shall take effect as his deed in favor of the grantee. It must be 
so held by the third party as to be beyond the control and right of 
dominion of the grantor. 


Pleading: ESTOPPEL IN PAIS. An estoppel in pais must be 
pleaded by the party seeking to avail himself of it. 


Notice. One who takes a note, secured by deed of trust, from 
the grantee, with notice that there had been no legal delivery of the 
deed to such grantee, is in no better position than the latter. 


Practice: DENIAL OF INSTRUMENT UNDER OATH: STATUTE. R.S., 


sec. 3653, relating to the denial under oath of an instrument of 
writing which is the foundation of a pleading of the opposite party 
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in a cause, applies only to the manual signing of the instrument 
and not to its actual delivery. 


. Agency: RATIFICATION. One cannot be held to have ratified the 
unauthorized acts of another as his agent where there was no 
agency. 


Appeal from Jackson Circuit Court.—Hon. 8. H. 
Woopson, Judge. 


AFFIRMED. 
Cook & Gossett for appellant. 


If defendant, Mrs. Cheatham, executed the deed of 
trust charged in the petition, to secure the note therein 
described, she could not afterwards buy in a title out- 
standing at the time the deed of trust was given, and 
hold the land by such title against a purchaser under 
the deed of trust. This is upon the plainest principle 
of equity. Having pledged the land, as owner, as se- 
curity for a debt, she is estopped from asserting an ad- 
verse title, independent of any statutory provision or 
the effect of any covenants in her deed. Bogyv. Shoabd, 
13 Mo. 379; Williams v. Nisley, 2 Serg. & Rawle 515; 
12 Mo. 174. But this is also covered by the statute. 
R. 8., sec. 3940; G. S. 1865, 442, sec. 3; Alexander 
v. Schriber, 13 Mo. 271. The estate which this deed 
of trust purported to convey to the trustee, was an 
indefeasible estate in fee simple. The fact that upon 
payment of the note the estate would revert to the 
grantor, in no way affected the quality of the estate . 
granted. And the effect of the covenants implied in the 
granting words, was to estop the grantor from setting up 
an adverse title. R. 8., sec. 675; G. S. 444, § 8; 
Collier v. Gamble, 10 Mo. 467; Worfleet v. Russell, 64 
Mo. 176; Maguire v. Riggins, 44 Mo. 412; Dickson v. 
Desire, 23 Mo. 151; Chambers v. Smith, 23 Mo. 174. 
The deed of trust was a valid conveyance binding on 
Mrs. Cheatham. The finding of the lower court is not 
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merely content ‘the overwhelming weight of the evidence, 
butas tothe most important findings in the case there is 
absolutely no evidence to sustain them. This court is 
not concluded in an ots vase by the finding of the 
trial court as to facts. 16 Mo. 455; 48 Mo. 44; 47 Mo. 
322. Even though it be tn that the note and deed of 
trust were printed blanks when signed by her, yet ghe 
entrusted them to Crandall to fill up over her signature, 
and the fact that they were in blank did not affect their 
validity when completed. Jield v. Stagg, 52 Mo. 534. 
It is a familiar principle that one who puts it into the 
power of another to practice a fraud must bear the loss, 
Rice v. Groffman, 56 Mo.; 61 Mo. 586. The evidence 
shows a clear ratification by ‘Mrs. Summers of the delivery 
of the deed of trust by her agent. The court erred 
in its ruling admitting testimony for the defendant. The 
execution of the deed e trust, not being denied under 
oath, was admitted. R. 1879, sec. 3653. The answer 
of Hammerslough in the w yandotte case was inadimissi- 
ble. 


Respondents filed no brief. 


Puitips, C.—This is a suit in equity to set aside a 
certain deed held by the defendant, Susan, to certain 
lands in Jackson county, and to vest whatever title she 
holds thereunder in the plaintiff. The history of this 
controversy is substantially as follows: In May, 1872, 
Susan A. Summers, a widow, owned the land in contro- 
versy. She had acquired it under deed from one E, P. 
West. In the month aforesaid one Elijah E. Kellogg, of 
Ann Arbor, Michigan, came to Kansas City to loan some 
money. He met one J. J. Crandall, a practicing lawyer 
of that city, with whom he soon struck up an acquain- 
tance, Crandall representing to him that le was a native 
of the state of Michigan. On making his business 
known to Crandall the latter informed him that he had a 
client, Mrs. Summers, the defendant, who desired to bor- 
row. Crandall saw Mrs. Summers, at whose house he 
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was then boarding, and informed her about this money. He 
stated to her that the amount was about $1800. She did 
not want so much; $400, she said, was as much as she re- 
quired ; but finally consented to take it all and pay fif- 
teen per cent. interest therefor. Crandall brought up a 
blank deed of trust and a blank note for her to sign, 
which she did, Crandall stating that he had not time to 
fill up the same then, or something to that effect, too 
the same away with him. Mrs. Summers claims that 
she never acknowledged the deed; but Crandall, who 
was a notary public, after going to his office filled up the 
blanks and wrote out the acknowledgment in the pres- 
ence of Kellogg. Crandall, so states the defendant, was 
to return with Kellogg, or bring him around when the 
negotiations were completed, and consummate the trans- 
action by paying over to Mrs. Summers the money. , 
On examination of the abstract of title to the land 
of Mrs. Summers, which land was to be given as security 4 
for the loan, some defect was discovered, which delayed 
the conclusion of the contract. On the return that even- 
ing of Crandall to Mrs. Summers’ residence he stated to 
her that the negotiations had fallen through; she says 
that was the last she heard of the matter. The land 
having been bought by Mrs. Summers from said West, . 
he was applied to to correct the alleged defect. West, to 
make the matter satisfactory, signed the note as surety 
for Mrs. Summers, at Crandall’s suggestion, and gave a 
deed of trust as collateral security, on a tract of land 
owned by him in Wyandotte county, Kansas. There- 
upon Kellogg made the loan, paying the money over to 
Crandall, and Crandall delivering to him the note and 
deed of trust from Mrs. Summers. After this, Crandall 
stated to Kellogg that he would like to have him credit 
the note of Mrs. Summers with $600, and let him have 
that sum of the money so loaned, as there was more than 
Mrs. Summers wanted. This, Kellogg did, taking from 
Crandall a deed of trust on land owned by him to secure 
the $600. Crandall paid over no part of this money to 
Mrs. Summers, nor did she learn until long afterward 
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that Crandall had effected the loan and delivered over her 
note and deed. When she discovered this fact she de- 
manded that he take her deed from record. There seems 
to have been an attempt between her and Crandall to ad- 
just the matter by submitting the controversy to arbitra- 
tion. But, Crandall failing to give bond as required by 
Mrs. Summers’ counsel, the arbitration failed. On the 
maturity of the note so held by Kellogg, he placed the 
same in the hands of F. M. Black, an attorney at law of 
Kansas City, to foreclose the deed of trust. The land 
was accordingly sold under the trust deed, and Black 
bought the same in for his client. West, in the mean- 
time, sold the Wyandotte land to the plaintiff, subject 
to the mortgage given as aforesaid by West to Kellogg. 
Kellogg then began proceedings to foreclose his said 
mortgage on. the Wyandotte lands, making West, Ham- 
merslough, the plaintiSherein, and Mrs. Summers par- 
ties defendant. Mrs. Summers, however, was never no- 
tified of the pendency of said suit, nor did she’ appear 
thereto. The suit as to her was dismissed. 

To this last suit Hammerslough appeared, and, in his 
answer, set up in defence the facts hereinbefore detailed 
in respect of the manner of obtaining the deed and note 
from Mrs. Summers; and, in an affidavit for a continu- 
ance, set out the same facts, asking for a continuance on 
account of the absence of Mrs. Summers, by whom he 
expected to prove the said matters pleaded in the answer. 
Kellogg prevailed in the suit, and during the pendency 
of said action on appeal in the Supreme Court, Hammer- 
slough, meeting with a favorable opportunity, made sale 
of said land in Kansas, and paid off the judgment of 
Kellogg. In the trade thus made, he took from Kellogg 
an assignment of the note held by him as aforesaid on 
Mrs. Summers, (only a small portion of which seems to 
have been satisfied by the foreclosure sale at which Black 
purchased). Black thereupon made to Hammerslough a 
deed of quit-claim to the Summers land. The land em- 

VoL. 84—2 
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braced in the Summers deed of trust was subject to a 
deed of trust placed upon it by West before he conveyed 
to Mrs. Summers. This deed of trust was foreclosed, 
and at the sale one H. L. Glover became the purchaser, 
but with the money and for the use of Mrs. Summers, 
In a suit in equity by Mrs. Summers against Glover the 
title of Glover was divested and vested in Mrs. Summers, 
Since the transactions aforesaid Mrs. Summers has inter- 
married with the co-defendant, Cheatham. 

The plaintiff, Hammerslough, brought the pending 
suit against Mrs. Cheatham and husband, setting up, 
substantially, the facts touching the conveyances and 
foreclosure sales and purchases aforesaid, omitting, of 
course, the facts relative to the manner in which the deed 
was obtained from Mrs. Summers, and claiming that he 
was an innocent purchaser for value. The petition al- 
leges that the deed of trust made by Mrs. Summers con- 
tained the words “grant, bargain and sell,” implying 
the covenants which the statute attaches to the employ- 
ment of such words in deeds of conveyance. It alleges 
that she is estopped by her said covenant from claiming 
the land under her said purchase under the West trust 
deed against the plaintiff, as purchaser under her trust 
deed to Kellogg. The prayer of the petition is to divest 
her legal title thus acquired and to vest the same in 
plaintiff. 

The answer of defendants set up the facts relative to 
the manner in which her deed to Kellogg was obtained, 
alleging that the same was not executed or delivered by 
her, and asking for the divestiture of the title acquired 
by plaintiff to said land, ete. The court found the issues 
for the defendants, and rendered judgment as prayed 
in the answer. The plaintiff has brought the case here 
by appeal. 

I. Several questions have been discussed by counsel 
for appellant. ‘The respondents have filed no brief. The 
controlling question presented for determination in this 
record is, was the deed of trust from Mrs. Summers to 
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Kellogg ever delivered by her. If it was not delivered 
by her it is cf no more effect than if she had not signed 
it. Delivery is the crowning act in the complete execu- 
tion of such instruments. 3 Wash. on Real Prop., 282, 
283; Huey v. Huey, 65 Mo. 689. There is no pretense 
that Mrs. Summers delivered the deed to Kellogg in per- 
son. ‘To establish a delivery, therefore, the plaintiff must 
maintain that the delivery by Crandall was effectual to 
bind her. What was the relation of Crandall to the con- 
tracting parties? It will not do for the plaintiff to assert 
that he was the agent of Kellogg. That would be fatal 
to his case. For, if Crandall was acting as Kelloge’s 
agent, the unquestioned fraud of the former would be the 
fraud of the latter. Qui facit per alium, facit per se. 
At least the principal could not avail himself of the 
fruits of the fraud of his agent without ratifying the 
act. Story on Agency, 139, 140; Jefferson City Sav. 
Ass'n v. Morrison, 48 Mo. 273. The delivery of the deed 
to Crandall cannot, therefore, be held to be a delivery to 
Kellogg. Nor can it be successfully maintained that, as 
between Mrs. Summers and Crandall, he was her agent ; 
and that the transaction in question came within the 
terrs of the general agency. Until the general agency 
of Crandall was established no declarations or acts of his, 
in negotiating with Kellogg, were admissible to bind the 
principal. 

Looking at the testimony of Kellogg alone it did not 
justify him in concluding, if he did so conclude, that 
Crandall had any general authority from Mrs. Summers 
to act for her in the transaction of the business under 
review. Crandall, who was a lawyer, and so known to 
Kellogg, merely informed him that he had a client de- 
sirous of borrowing some money. The well understood 
relation of attorney at law and client pertains to matters 
in litigation, or to the giving of advice and counsel 
touching legal questions. He is not an attorney in fact, 
but one at law. All that Kellogg could legitimately 


oS 


infer from Crandall’s announcement was, that he had 
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learned from his client that she wished to borrow some 
money, and that he would communicate and advise with 
her in the premises. The law did not affix to his office 
of attorney at law the delivery of deeds made by his 
client executed as security on loans, nor the right to re- 
ceive money thereon. ‘Story on Agency, 24 and note 
127; Railroad ». Stephens, 35 Mo. 153; 1 Par- 
sons on Cont. 17. Accepting unchallenged Kellogg’s 
evidence, he was put upon his guard and inquiry as to 
the nature and extent of Crandall’s authority, that it was 
a limited agency at most. He, therefore, dealt with him 
at his peril. As between Mrs. Summers and Crandall, 
he can scarcely be regarded as an agent for any purpose, 
_ outside of the office of a scrivener to fill up the blanks in 
the deed and note, and the preparation of the abstract of 
title. It is fair and reasonable, doubtless, to infer 
against her, from the attendant circumstances, that she 
authorized him to fill out the deed and note. His act 
would bind her to that extent. Field v. Slagg, 52 Mo. 
534. 

The deed was not then acknowledged, and she testi- 
fied that she never did acknowledge it. While the deed 
of a person, sui juris is good against him when signed 
by him without acknowledgment, yet the common ac- 
ceptation is, that a deed is incomplete until acknowl- 
edged. So Wagner, J., in Fountaine v. Boatman’s 
Sav. Inst., 57 Mo. 561, declares: ‘*‘A deed is not gen- 
erally executed until it is acknowledged, and till that 
takes place there will be no presumption of delivery.”’ 
The deed not being acknowledged when she handed the 
same to Crandall, there can be no presumption that she 
gave it to him to be delivered to Kellogg. Crandall was 
to bring Kellogg to Mrs. Summers to pay over the 
money; therefore, Crandall was not authorized to re- 
ceive the money. And as Kellogg would not be entitled 
to the deed until the money was paid, the conclusion fol- 
lows that the deed was not intrusted to Crandall for de- 
livery. To constitute a delivery of the deed, by placing 
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a 
it in the hands of a third party, it must be done with the 
intent, on the part of the grantor, that it should take 
effect as his deed in favor of the grantee. It must be so 
held by the third party as to be beyond the control and 
right of dominion of the grantor. 3 Wash. on Real 
Prop., 290 (4 ed.) ; 2 Greenl. Ev. 297; Cook v. Brown, 34 
N. H. 460, 476; Z/uwey ov. Huey, 65 Mo. 689, 693, 694. 
Crediting the testimony of the defendant and her 
daughter, who are the only witnesses speaking to what 
occurred between Mrs. Summers and Crandall, it is clear, 
at no time while Crandall held the deed, was it beyond 
the power and right of Mrs. Summers to demand and re- 
claim it. He had no other possession of it than that of 
a serivener to fill out the blanks. He had no right to 
hold it for one moment after its completion. _He could, 
therefore, hardly be regarded as anagent. C. W. & Z. 
Ry. Co. v. Lliff, 13 Ohio St. 250. 

Il. It is urged, however, by appellant that Mrs. 
Summers, by her acts and conduct in this transaction, is 
estopped from claiming that the deed was not delivered 
and the money paid her. ice v. Groffiman, 56 Mo. 434. 
It is, we think, a sufficient answer to this to say, that no 
such issue is raised by the pleadings. It is the settled 
rule of this court that an estoppel ¢z pais must be 
pleaded by the party seeking to avail himself of it, 
Bray v. Marshall, 75 Mo. 327; Noble v. Blount, 77 Mo. 
235. The answer of defendant in this case pleaded that 
the deed in question was neither acknowledged nor de- 
livered by Mrs. Summers, and was, therefore, a fraud. 
The reply tendered simply the general issue. And even 
if the issue were properly presented, there was very per- 
suasive evidence in the case to warrant the finding of the 
court. The trial court saw and heard the witnesses, 
and we defer to its conclusion as to their credibility. 

The truth manifests itself that Kellogg was over re- 
liant in the integrity of Crandall, who seems to have in- 
gratiated himself into Kelloge’s confidence by claiming 
& common state nativity. While it may be unjust to 
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impute to Mr. Kellogg bad faith or fraudulent collusion 
with Crandall, his conduct is not free from criticism. 
After he had taken the deed and note of Mrs. Summers, 
without seeing or consulting her, and without any shadow 
of authority from her, on the bare suggestion of Cran- 
dall that it would oblige him, Kellogg entered a credit of 
$600 on the note given by Mrs. Summers, and let Cran- 
dall have that sum. How did he know whether Mrs. 
Summers would consent to this? By the terms of the 
then concluded contract, Mrs. Summers was entitled to 
the whole of the sum specified in the deed and note, 
Why should he assume she would be content with a part, 
or any arrangement he and Crandall might make? Was 
not the extraordinary liberty Crandall was thus taking 
with the affairs of his client calenlated to put an honest 
and prudent man on his guard and inquiry? That Mrs. 
Summers got not a dollar of the money thus borrowed, is 
not remarkable after this free and easy demonstration 
between the lender and ‘‘ go between.”’ 

III. The deed not having been delivered, Kellogg 
was not entitled to enforce it. The plaintiff is in no bet- 
ter condition. He is not only a purchaser by deed of 
quit-claim, but with notice of the facts at the time he 
took the note and deed from Kellogg. 

IV. The point is made that the proof touching the 
non-delivery of the deed was inadmissible under the an- 
swer ; because the answer was not sworn to, as in the 
plea of non est factum. Sec. 3653, R. S. 1879, ap- 
plies only to the manual signing of the instrument, and 
not to the act of delivery. The answer expressly averred 
that the deed was never delivered. 

V. Itis finally urged by the appellant that the at- 
tempted arbitration between the defendant, Mrs. Sum- 
mers, and Crandall, amounts to a ratification of the act of 
Crandall. If, in point of law and fact, Crandall was not 
an agent at all of Mrs. Summers, there could be no ratifi- 
cation of an act never authorized. Ferry v. Taylor, 33 
Mo. 323. But aside from this, the proposed arbitration 
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was noadmission of Crandall’s authority in the premises, 
and was only an effort to have him account for the money 
received by him, which she could have compelled him to 
pay, if she desired. Of course, had the arbitration pro- 
ceeded to award, or she had otherwise received and ap- 
propiated any part of the money, it would have amounted 
to a ratification, and precluded the defence here inter- 
posed. The judgment of the circuit court is affirmed. All 
concur, 





Tue STATE Vv. Tucker, Appellant. 


Criminal Pleading: INDICTMENT: ARSON. An indictment under 
Revised Statutes, section 1289, for arson of insured goods with intent 
to defraud the insurer need not charge that the insurer is authorized 
to do business in this state. Nor is it necessary on the trial to prove 
that the insurance company was legally incorporated, nor that 
the policy on the burned goods was valid. 

Criminal Practice: EVIDENCE. It is sufficient for the state to 
show an organization de facto, and an acting as such corporation 
by the insurance company, 





: . The mere procurement of the policy by the defend- 
ant from the company makes a prima facie case against him as to 
the validity of the policy. 


Supreme Court Practice: BILL OF EXCEPTIONS: VENUE. On 
the appeal from the conviction of the arson, charged in this case, the 
bill of exceptions purported to contain the evidence only on the 
points whether the insurer was a corporation and ha‘ authority to 
issue the policy of insurance ; held, the Supreme Court will presume 
that the proof as to the venue and other essential elements of the 
offence was duly made on the trial. 


Appeal from Nodaway Circuit Court.—Hon. H. 8. 
KELLEY, Judge. 


AFFIRMED. 
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B. G. Boone, Attorney General, and LZ. I. Lane, 
prosecuting attorney of Nodaway county, for tlie state, 


The evidence is preserved in the bill of exceptions 
only on one point, viz.: the authority of the insurance 
company to do business in this state, and the pre- 
sumption is that the evidence upon all other points was 
sufficient and the venue was proved. Fosler vo. New- 
lin, 4 Mo. 18; Barge Resort v. Brook, 10 Mo. 531; 
Douglass v. Slephens, 18 Mo. 362; Stale v. Dunn, 73 Mo, 


586; Stale vo. Brown, 75 Mo, 317. 
W.W. Ramsay and Frank Griffin for appellant. 


(1) The record fails to show that the venue was 
proved and the judgment should, therefore, be reversed, 
Stale v. Hartnett, 75 Mo. 251; Stale ». McGinnis, 74 Mo, 
245; Stale v. Meyer, 64 Mo. 190; Slate v. Hughes, 71 Mo. 
633. The bill of exceptions should show every jurisdie- 
tional fact. (2) The record fails to show proof of the 
corpus delicti. The body of the crime must be proven, 
Wharton's Crim. Ev., sec. 324, et se7.; State ». Mallon, 
75 Mo. 357; Slate v. Meyers, 68 Mo, 256. (3) The trial 
court erred in admitting oral evidence of the power of 
the Glenn Falls Insurance Company to do business in 
this state. (4) The indictment is insufficient in not 
alleging that said insurance company was authorized to 
do business in Missouri. 


SuErwoop, J.—This cause has been re-argued. The 
indictment is based on section 1289, Revised Statutes, 
1879, which makes it arson in the third degree for any 
person to ‘wilfully -set fire to or burn * * * any 
goods, wares, or merchandise, or other chattels, which 
shall at the time be insured against loss or damage by 
fire, with intent to defraud or prejudice the insurer,”’ ete. 

I. The indictment is well enough, since it describes 
the offence in the language of the statute under which it 
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is framed, and charges the defendant with the commis- 
sion of the particular act which constitutes a violation of 
the general provisions of the section, under which the in- 
dictment is framed, and under this section, it is wholly im- 
material whether the indictment charges that the insurer 
is authorized to do business in this state or not; such an 
averment would be outside of the constituent elements 
of the crime as set forth in the statute. The gravamen 
of the offence consists in the setting fire to or burning of 
certain property, with intent to defraud or prejudice the 
insurer. This point will be more fully developed in the 
next paragraph of this opinion. 

Il. Section 1915 of the statute allows the existence 
of a corporation, when drawn in question in a criminal 
cause, to be proved by ‘general reputation.”’ But it 
wis not necessary to prove on the trial that the Glenn 
Falls Insurance Company was legally incorporated, or 
that the policy issued by that company was valid ; upon 
this the guilt of the defendant did not depend, but 
upon the question whether he did, as charged in the 
indictment, wilfully set fire to and burn certain articles 
insured at the time against loss or damage by five, with 
intent to defraud and prejudice the insurer. In publie 
prosecutions for crime to which an insurance company is 
no party, where its existence is simply introduced col- 
laterally as having suffered injury in consequence of the 
crime charged, there it suffices that the prosecutor show 
the organization de facto of, and an acting as such by,the 
insurance company and corporation. And it has been 
ruled that the mere procurement of a policy by the 
prisoner from the company, makes out a prima facie 
case against him on that point. U. S. 0. Amedy, 11 
Wheat. 392; Peoje yD, Hughes, 29 Cal. 257. It is the 
felonious intent to defrand the insurer, which is the 
salient characteristic of the crime here charged; the 
validity or invalidity of the organization of the corpora- 
tion and of the policy which it issues were merely col- 
lateral matters. McDonald v. People, 47 Ill. 533; 
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Mackesey v. People, 6 Parker 114. The testimony of the 
agent was, therefore, perfectly competent. 

Ill. The point was successfully made by defendant 
on the first hearing (Ray, J., writing the opinion 
of the Court), that no venue is shown by the bill of 
exceptions, to have been proved at the trial, and that 
consequently the judgment should be reversed. The bill 
of exceptions does not pretend to state that it contains 
all of the evidence ; on the contrary, it very pointedly 
shows that the testimony of the agent on the point 
already mentioned, was all of the testimony which was 
preserved, the -bill of exceptions stating that, ‘this was 
all the evidence to show that the Glenn Falls Insurance 
Company was a corporation, or had authority to issue 
the policy of insurance.” This recital thoroughly ex- 
cludes the idea that all of the evidence was preserved. 
This being the case, we are as much bound to presume that 
there was evidence offered at the trial, showing the venue 
of the crime as we are to presume that on that occasion 
other necessary ingredients of the crime charged were 
proven, and this we are bound to do, in circumstances 
like the present, unless we overturn one of the most 
ancient and salutary presumptions which pertains to the 
acts and doings of courts of general jurisdiction ; a pre- 
sumption which with equal potency obtains as to the 
proceedings of such courts, whether those proceedings be 
criminal (State v. Brown, 75 Mo. 317), or whether they 
be civil. AHualey v. Harrold, 62 Mo. 516. If the bill of 
exceptions in this case had professed to have preserved 
all of the evidence, and from that nothing appeared to 
show that the crime of defendant was perpetrated in 
Nodaway county, then the cases cited by counsel for him 
would be applicable ; for then there would be no room 
for the indulgence of presumptions. 

The judgment of the circuit court, which was errone- 
ously reversed, we now aflirm. All concur. 
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Easton, Surviving Partner, Administrator of Partner- 
ship Estate, v. Courtwrieut et al., Appellants. 


Administration: PARTNERSHIP ESTATES. Under Wagner's Stat- 
utes, page 80, section 63, relating to the administration of a part- 
nership estate by a surviving partner, the latter must have refused 
to allow a demand against such estate before the demandant could 
apply to the probate court for its allowance of his claim. 


: PROBATE COURT. The probate court has no juris- 

diction or right, under the statute, to order the surviving partner to 
pay out of the proceeds of the sale of partnership real estate, de- 
mands allowed by it in preference to demands presented only to the 
surviving partner. 
: Where there is an administering surviving 
partner, and no refusal by him to pay a claim against the partner- 
ship estate, its allowance and classification by the probate court is 
unauthorized, and gives such demandant no priority over other 
creditors, who present their claims to the survivor. 





: SALE OF REALTY BY SURVIVOR. Such survivor may sell the 

partnership realty when it becomes necessary, after exhausting the 
personal assets proper, to raise funds to pay the debts of the firm, 
and he may so sell without applying to the probate court for an 
order to sell the interest of the deceased partner. 
Such sale and a deed by the surviving partner will 
pass the entire equitable interest of the parties in the property, and 
the purchaser will be entitled to a decree vesting the entire legal 
title in himself. 





Appeal from the Marion Circuit Court.—Hon. Joun T, 
ReEpp, Judge. 


AFFIRMED. 


Geo. A. Mahan and Thomas H. Bacon for appel- 
lants. 


(1) No appeal having been taken from the order of 
sale of real estate, the circuit court had no jurisdiction 
to dismiss that proceeding. The administrator not having 
appealed from the action of the probate court sustaining 
the judgment creditors’ motion applying the proceeds of 
sale, could not, by filing at the same term, a motion to 
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thereof, acquire any right in himself, or confer upon the 
circuit court any jurisdiction to dismiss the judgment 
creditors’ said motion, or the proceedings of the probate 
court thereon. As to this motion, the judgment cred- 
itors bore the relation of plaintiffs. The only appeal 
from the probate court was the administrator's appeal, 
and if it was premature, it alone should have been dis. 
missed. From the action of the circuit court, setting 
aside the order of the probate court sustaining the judg. 
ment creditors’ motion, they had the right to appeal, 
(2) The organic law of Missouri (Const. 1875, art. vi, 
sec. 34), authorizes the creation of probate courts with 
power to grant letters of administration, and such grant 
is not restricted to cases of estates owned exclusively by 
decedents, but may and does extend to cases of partner. 
ship estates held in trust for decedent partner's legal 
representatives (Caldwell v. Hawkins, 73 Mo, 450), whose 
beneficial estate or right therein cannot be either pro. 
tected except by an administration ( Wiles ». Maddoz, 
26 Mo. 77; Gilham v. Kerone, 45 Mo. 487; Rapp ». 
Vogel, 45 Mo. 524), or ascertained, except by a final set- 
tlement (/did.), and in such matters the circuit court 
had and has no original jurisdiction. R. 8S. 1879, 
sec. 1102, p. 201; sec. 1176, p. 209; Compare First, &e., 
». Robberson, 71 Mo. 326, 341; Hasworth v. Curd, 6§ 
Mo. 282; Pearce v. Calhoun, 59 Mo, 271; Titterington 
». Hooker, 58 Mo. 593. (3) The appellant’s judgments of 
allowance are conclusive that the administering surviving 
partner refused to pay their demands (Wagner's Stat- 
utes, 1872, page 80, section 63), and these judgments 
could and did bind all the partnership effects (/did., 
last clause), including all property of the survivors 
therein (/did.), and the probate court had the power to 
classify said allowed demands against the administering 
surviving partner (/O/d.), and to order the payment 
thereof (/bid., page 79, section 58), and to cause the 
partnership real estate to be sold to pay said judgments, 
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Mathews v. Hunter, 67 Mo, 293. (4) As classification is 
purely a judicial act (Miller v. Januey, 15 Mo. 268), the 
administering surviving partner cannot classify (Pfeiffer 
yp. Suss, 73 Mo. 245), and e contra, the statute empowered 
the probate court to classify against the administering 
surviving partner the allowed demands (section 63, Wag- 
ner’s Statutes, 1872, page 80), and the power to classify 
cannot imply less than two classes, and as these two 
classes are set forth only in section 64, Wagner's Stat- 
utes 1872, page 80, this section applies to administering 
partners especially, as that section confers the right of 
classification on ail just demands paid, which right could 
not apply to a regular administrator ( Dudlard v. Hardy, 
47 Mo. 403; Schoenreich v. Reed, 8 Mo. App. 356), and 
upon classification the administering surviving partner 
could not pay second-class demands in preference to 
first-class demands, and much less could he have an 
authority which, whether exercised or not, would enable 
him to receive in payment for partnership real estate sold, 
the unallowed defaulted deposit checks of the bank. 7'he 
State, &c., v. Woods, 36 Mo. 73. At a public sale of such 
character, the holders of such depreciated paper might 
doubly outbid the judgment creditors. (5) The object 
of administration is to settle up the estate within a 
special limit of time, and to this end the law of admin- 
istration authorizes th® decedent's representative to 
shorten the period of limitation on all debts matured 
against the estate so that a ten years’ limitation may be 
reduced to two years, (Labeaume v. Hempstead, 1 Mo. 
417; Richardson v. Harrison, 36 Mo. 96), and this can 
be accomplished only by the administrator’s publication 
of legal notice. The administering surviving partner 
giving bond to settle the partnership estate in two years, 
etc., cannot comply with this obligation except by pub- 
lishing such a notice, and the statutes gave the adminis- 
tering surviving partner the same powers as are conferred 
upon the regular administrator. Wagner’s Statutes, 
1872, p. 120, sec. 10. 
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Anderson & Boulware for respondent. 


Purtips,C.—Joseph G. Easton, Landon C. Easton and 
Henry C. Easton were partners in the business of banking 
at Hannibal, Missouri, under the firm name of ‘ Joseph 
G. Easton & Co.’’ In March, 1877, Joseph died. The con- 
cern was largely in debt and had a large amount of 
assets. Henry C. Easton, as if it were necessary, ap- 
plied to and received from the clerk of the probate court 
of that county, letters of administration, as surviving 
partner on the partnership estate. He gave the requisite 
bond as such surviving partner. He also gave notice by 
advertisement of his administration, requiring the cred- 
itors of said firm to exhibit to him, for allowance, within 
one year from the date of letters, demands against the 
estate, under penalty of being barred at the end of that 
time. Thereafter the creditors of the firm, including the 
appellants, from time to time, presented to said surviving 
partner their claims, and received a dividend of twenty 
per cent. on the principal. Afterwards the appel- 
lants presented their demands to the probate court 
for allowance and classification. The court allowed the 
same and classified them in the first and second classes 
respectively. The other creditors, of whom there were a 
large number, stood on the presentation of their demands 
to the survivor. 

The administering partner made his second annual 
settlement with the probate court in May, 1879, and in 
July following, as such surviving partner, he presented to 
the probate court his petition for the sale of the real es- 
tate of the firm, to raise the necessary money to pay off 
the remaining debts of the estate. The court made the 
usual order of publication of notice of the application, 
as in case of an ordinary administration. On the return 
day of said notice the appellants appeared in the pro- 
bate court and filed a motion to have the proposed order 
of sale so conditioned, that, after the payment of costs, 
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the money derived from said sale should be applied ex- 
clusively to the payment of the demands so allowed and 
classified by the probate court. This motion recited, 
inter alia, that many of the claimants had been paid in 
full. The probate court sustained this motion, and 
made the order of sale accordingly. Afterwards, and 
during the same term, the surviving partner filed a mo- 
tion to modify and vacate so much of the said order as 
directed the application of the proceeds of the land to 
the said probated claims. This motion was refused by 
the probate court, from which the administering partner 
appealed to the circuit court. The circuit court, on 
hearing, set aside the judgment of the probate court, and 
dismissed the petition in the cause, and directed that the 
costs accruing in the probate court, up to the application 
for appeal, be paid by Henry C. Easton, and that all 
subsequent costs be paid by the appellants, Courtwright 
elal. From this judgment Courtwright and the other 
promoters of the special order of the probate court have 
appealed to this court. 

The sum of the propositions of law asserted by the 
appellants, is as follows: That under an administration 
by a surviving partner, demands against the partnership 
estate should be presented to the court of probate for 
allowance and classification, as in the case of an ordinary 
administration of the estate of a deceased partner, and 
should be paid in the order of such classification, prc 
vata, and that the probate court has jurisdiction and the 
right to order the surviving partner to pay out of the 
proceeds of the sale of partnership real estate the de- 
mands allowed by the probate court in preference tc 
demands presented only to the surviving partner. 

Other declarations of law were requested by the ap- 
pellants, but as they all range themselves around these 
central propositions, and depend upon their legal truth, 
it is not necessary to set them out in detail. 

I. It is conceded that, at common law, jurisdictior 
over matters of probate was vested largely in the eccle- 
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siastical courts; while jurisdiction over partnership 
assets belonged exclusively to the courts of chancery. 
The surviving partner retained exclusive possession and 
control of the firm assets and property, in trust for the 
payment of the debts of the partnership, and for the 
benefit of the heirs and distributees of the decedent. In 
the conduct of his trusteeship he was subject alone to 
the supervisory jurisdiction of a court of equity. In 
this country this jurisdiction and method of procedure is 
generally regulated by statute; and when not so regu- 
lated or modified it remains as it did at common law. 
In this state the administration of the estate, sui juris, 
of decedents, is conducted through the local probate 
courts, while the assets of a partnership, dissolved by 
the death of one of its constituent members, are admin- © 
istered and disposed of as at common law, except so far. 
as the rights and duties of the surviving partner are 
limited and controlled by statutory enactments. We 
shall note the statutory innovations touching this ques- 
tion, so far as their review may serve to aid in the proper 
construction and understanding of the present statute. 
It is one of the recognized canons of interpretation of a 
statute that resort may be had to antecedent enact- 
ments, in pari materia, in order to collect the legislative 
intent from the occasion and necessity of the later en- 
actment. But there can be little necessity for such a 
resort where the terms and language of the act in ques- 
tion are explicit and unambiguous. 

In the statute of 1845 the legislature so far inter- 
posed as to require the survivor to give bond to the 
state, for the faithful and diligent performance of his 
duties, conferring on the respective county courts 
authority to cite him to account, and to adjudicate upon 
such account; and, also, gave to parties interested, a 
remedy on his bond for misconduct or neglect, and im- 
posed on him certain duties and acts towards the admin- 
istrator or executor of the estate of the deceased 
partner. R.S. 1845, pp. 70, 71. In 1855 the legisla- 
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ture, under the special heading, ‘‘Of Partnership Es- 
tates,” re-enacted the substance of the provisions of the 
statute of 1845. By section fifty-eight authority was 
conferred on the administrator or executor of the indi- 
vidual estate of the decedent, in case where he succeeded 
to the charge of the partnership interest by reason of 
the failure of the survivor to give the required bond, to 
use the name of the survivor in collecting the debts and 
accounts of the firm. This latter provision was, in 
effect, a recognition by the legislature of the rule at 
common law, that on the death of one of the partners the 
right and title to the partnership property, as all rights 
of action pertaining thereto, passed to and vested in the 
survivor; and, therefore, when he gave the bond re- 
quired, the whole property, with the right of possession, 
disposition, and action touching the same, remained with 
him as theretofore. . 

And, as if to indicate that the innovations of the 
statute were not to be construed to interfere with the 
recognized common law right of the survivor to proceed 
to adjust and settle up the accounts and affairs, as also 
the liabilities of the firm, without any judicial ascer- 
tainment of such liabilities, the sixty-second section 
(Statutes 1855, page 124) declared: ‘‘In all cases, where 
the surviving partner administers upon the partnership 
effects, he shall have power to pay off demands against 
the partnership, without requiring the same to be ex- 
hibited for allowance to the county court; and such 
court shall allow such partner in his settlements, as 
credits, all demands which he may thus discharge, if it 
shall be satisfied of the justness of the demands; but, 
where such partner shall refuse to pay demands against 
the partnership, and where the administrator or exec- 
utor of the deceased partner takes charge of the partner- 
ship effects, all such demands shall be exhibited to the 
county court for allowance and classification; and the 
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court shall have the same jurisdiction of demands thus 
presented, as it has of demands against estates in ordi- 
nary cases.”’ 

From the first clause, instead of taking away from 
the survivor his common law right to pay off demands, it 
is manifest that he may yet do so without any exhibition 
of them to the court for allowance, while from the second 
clause it is equally manifest that the right of a creditor 
of the firm to go to the probate court with his claim for 
allowance, is only where and when the survivor has re- 
fused to pay the demand after presentation to him, or 
where the survivor has failed to administer and give the 
required bond, and ‘‘the administrator or executor of 
the deceased partner takes charge of the partnership 
effects.’’ This, “t seems to me, was so palpable as not to 
have justified any adjudication to settle the proper con- 
struction. But the matter has been before this court and 
the court of appeals, and the above conclusion as to the 
act of 1855, expressly affirmed. Slate to wse of Taylor 
». Woods et al., 36 Mo. 73; Crow v. Weidner, 36 Mo. 412; 
Denny v. Turner, 2 Mo. App. 52. This section was 
carried forward into the revision of 1865, and Wagner's 
Statutes of 1870, 1872, without any material change. 
W.58., p. 80, sec. 63. ‘S Where a court of last resort 
construes a statute, and that statute is afterwards re- 
enacted, or continued in force, without any change in its 
terms, it is presumed that the legislature adopted the 
construction given to it by the court.”?’ Handlin vo. Mor- 
gan Co., 57 Mo. 116. 

By the very terms of this statute, it was a condition 
precedent to the right of the demandant to go before the 
probate court to have his claim allowed, that the admin- 
istering survivor should have refused payment of the 
claim. That was in the nature of a jurisdictional fact, 
to be ascertained before the probate court had any au- 
thority to allow a claim, so long as the surviving partner 
was not displaced in the manner provided by statute. 
Leslie v. City of St. Louis, 47 Mo. 475; Hilis v. Pacific 
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Railroad Co., 51 Mo. 203. With excessive refinement, 
the learned counsel for appellants argue that the only 
recognition, under the statute, which the survivor can 
give a demand against the estate, is to pay it. And, 
therefore, when he does not pay it, that is tantamount to 
a refusal to pay in contemplation of the statute. This 
makes the terms ‘‘refusal’’ and ‘‘ failure’? synonymous. 
The obvious meaning of the statute is, that when the 
claim is presented to the survivor for payment, and he 
should reject it, refuse it for want of justness, or like 
cause, then from this guasi adjudication of the survivor, 
the statute gives the demandant a right of re-adjudica- 
tion before the probate court on the validity of his 
claim. Why present the claim to the survivor for pay- 
ment if it has, in the first instance, to be exhibited to the 
court for allowance? When a claim is allowed and class- 
ified by the court, its status is judicially established, and 
the law, without more, makes it the duty of the admin- 
istrator to pay the claim, if he have assets, according to 
its classification. No presentation is required to be 
made to the survivor in such case. It would be an idle 
ceremony. Under the construction contended for by the 
learned counsel what meaning can be attached to the 
sixty-third section: ‘‘All demands presented for allow- 
ance or payment against the partnership effects,’ etc.? 
The term ‘‘allowance’’ applies necessarily to the instance 
of an administration on the estate of the deceased part- 
ner, where this administrator has also qualified as to the 
partnership assets, or to the instance where the survivor 
having refused payment and the claim has been carried 
before the court ; while the term ‘‘ payment’’ applies to 
the case of a surviving partner. 

As a logical sequence of the statutory recognition of 
the presentation of claims to the survivor for payment, 
is the tacit concession of his right to pass on their va- 
lidity. Nor is there any justice in the denunciation of 
such a prerogative of the survivor. The common law 
rule was founded on the law of self-interest and self-pres- 
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ervation. Unlike an ordinary administrator, the sur. 
viving partner, being directly interested in the assets, as 
part owner, has a direct interest to subserve in 
protecting the estate against false claims, against im- 
provident management, waste and spoliation. And 
against any misconduct, neglect or delay of the survivor, 
the creditors, at common law, had the protection of the 
supervisory powers of the courts of equity, and now the 
additional protection of the full bond exacted of him by 
the statute, as also the right of the probate court to pass 
ultimately on any claims he may have improvidently, or 
improperly paid. And, if further evidence were wanting 
of the legislative recognition of the right of the survivor 
to do, under the statute then in force, precisely what 
appellants complain of, to pay one claim in preference to 
another, which an ordinary administrator may not do, at 
the last session of the legislature it so far amended the 
existing statute as to limit the power of the survivor to 
pay off demands against the partnership estate without 
exhibition for allowance to the court, to instances where 
‘*he knows the assets to be sufficient to discharge all the 
partnership debts,’’ otherwise he may only pay pro rata. 
Laws 1883, p. 22. 

II. Without, in any wise, depreciating the very in- 
genious and elaborate argument made in this case by 
appellants’ counsel, much of it is lodged against the 
impolicy of the law. That is a legislative, rather than a 
judicial question. We are not here to make, but to de- 
clare, the law. There being an administering survivor of 
the partnership estate in question, and no refusal by him 
to pay the claims of the appellants, the allowance and 
classification of the claims by the probate court were un- 
authorized, and gave these demandants no priority over 
the other creditors who had presented their demands to 
the survivor. The application to the probate court, by 
the surviving partner was for the sale of ‘‘certain part- 
nership real estate,’ and for that portion situated in 
Hannibal, the legal title to which was in the name of all 
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the partners. Being partnership property, in contem- 
plation of equity, it was to be treated as assets in the 
hands of the surviving partner administering as such fou 
the payment of the partnership debts. 

Field, C. J., in Dupuy v. Leavenworth, 17 Cal. 
262, very succinctly expresses the established rule of 
law: ‘‘In equity, real property acquired with partner- 
ship funds for partnership purposes is regarded as 
personal estate, so far as the payment of partnership 
debts and the adjustment of partnership rights are con- 
cerned. The real and beneficial interest which each 
partner possesses in the partnership property is the 
balance coming to him after the payment of the partner- 
ship debts, and the settlement of accounts with his 
co-partners. And, in the view of equity, it is immaterial 
in whose name the legal title of the property stands, 
whether in the individual name of one co-partner, or in 
the joint names of all; it is first subject to the payment 
of the partnership debts, and is then to be distributed 
among the co-partners according to their respective 
rights. The possessor of the legal title in such case 
holds the estate in trust, for the purpose of the co-part- 
nership. Each partner has an equitable interest in the 
property until such purposes are accomplished. Upon 
the dissolution of the co-partnership, by the death of 
one of its members, the surviving partner, who is charged 
with the duty of paying the debts, can dispose of this 
equitable interest, and the purchaser can compel the 
heirs-at-law of the deceased partner to perfect the pur- 
chase by conveyance of the legal title.”’ 

In that case one of the partners eloped with the as- 
sets of the firm; after which the remaining partner, 
treating the partnership as dissolved by the death of 
one of its members, proceeded to sell the partnership 
real estate and execute deeds therefor. On the return 
of the absconding partner he (the absconding party) 
sold and conveyed his legal interest in the land to 
another party. The court held that the case was situated, 
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at the time the sale was made by the surviving partner, 
as if the absent partner was dead, and, therefore, the deed 
of the survivor passed the whole equitable or beneficial 
interest of the partnership, and the purchaser took the 
title in equity against the purchaser who bought under 
the absconding partner. The same principle has been 
expressly recognized by our Supreme Court in the case of 
Bredow v. The Mutual Savings Institution, 28 Mo. 181. 
The surviving partner there, without giving the bond re- 
quired by statute as surviving partner, transferred notes 
of the partnership in payment of a partnership debt. 
Afterwards, the administrator of the estate of the de- 
ceased partner gave the requisite statutory bond, which 
authorized him to take charge of the partnership estate 
on default of the survivor to give bond. On suit by the 
duly qualified administrator to recover the notes so 
transferred by the survivor, the court held that the ac- 
tion could not be maintained. The surviving partner, 
without giving bond, had the right to take possession 
of the partnership assets and dispose of them. The 
failure to give the statutory bond merely subjected 
him to displacement on the administrator of the es- 
tate of the deceased partner qualifying as admin- 
istrator of the partnership estate. See also Kelly’s 
Probate Guide, page 230, etc., as evidence of the under- 
standing of the profession. This, too, is the generally 
accepted doctrine of this country. Matthews v. Hunter, 
67 Mo. 295; Hartnett v. Fegan, 3 Mo. App. 1; Del- 
monico v. Guillaume, 2 Sandf. Ch. 366; Andrew's Heirs 
v. Brown's Adm’r, 21 Ala. 487; Murphy v. Abrams, 50 
Ala. 293 ; Cobble v. Tomlinson, 50 Ind. 550; Merritt v. 
Dickey, 38 Mich. 44-45; Pierce's Adm yr v. Trigg’s 
Heirs, 10 Leigh (Va.) 422, 423; Dyer v. Clark, 5 Met. 
(Mass.) 576, 577; Tillinghast v. Champlin, 4 R. I. 209. 

The Supreme Court of Tennessee go to the extent of 
holding, that the surviving partner takes the estate so 
absolutely that he may sell the realty and pass the title, 
whether the sale be demanded for the payment of the 
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firm debts or not. Griffey v. Northeutt, 5 Heisk. 746; 
Solomon v. Fitzgera’d, 7 Heisk. 552. This is, however, 
opposed to the weight of authority. The survivor may 
sell and pass the whole beneficial interest of all in the 
realty, when it becomes necessary, after exhausting the 
personal assets proper, to raise funds to meet the debts 
of the firm. It is suggested that the surviving partner 
should, at least, apply to the probate court for an order 
to sell the interest of the deceased partner in the part- 
nership real estate. If that were the law, such was not 
the application made in this case to the probate court. 
The application was for an order to sell the partnership 
estate. It might be sufficient to say there is no pro- 
vision of the statute requiring the survivor to apply to 
the probate court for an order to sell the interest of the 
deceased partner in partnership land. In partnership 
effects there is no several interest which may be sold as 
such. The interest of each partner therein, is in what 
remains after the partnership liabilities are satisfied, and 
the accounts between the partners are adjusted. 

If the survivor may obtain an order of probate to 
sell the interest of the deceased partner, which would, as 
claimed by those who contend for the proposition in 
question, have the effect to pass the whole estate, legal 
as well as equitable, of the heirs of the deceased partner, 
their interest might be unnecessarily sacrificed to pay 
the partnership debts. There is no power in the probate 
court to direct a joint sale of the interest of the deceased 
and the living partner, nor to order the living partner to 
join in the administrator’s deed. The only remedy, if 
any, left to the heirs of the decedent would be a resort 
to equity for contribution. We submit that such a cir- 
cumlocutory procedure would little help the argument in 
favor of the theory of probate jurisdiction as asserted 
by appellant. Under that theory the survivor would be 
subject to different jurisdictions in disposing of partner- 
ship property in payment of partnership debts. Whereas 
his deed, under the theory of this decision, conveying 
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the interest of all the parties, passes the equitable interest 
of all, and the purchaser, if needed, may have decree 
divesting the legal title of all. Or the survivor, if 
deemed expedient, in order to enhance the vendibility of 
the property, may, in the first instance, bring his bill in 
equity against all the parties concerned, and have decree 
of sale; under which would pass to the purchaser all the 
right, title, interest, and estate of the survivors and the 
heirs. 

Under the facts of this case we hold that the pro- 
ceedings in the probate court were unauthorized, and the 
judgment of the circuit court should, therefore, be af- 
firmed. All concur, except Henry, C. J., who dissents. 





THE STATE Vv. Cook, Appellant. 


Criminal Law: PREJUDICE OF JUROR: FINDING OF TRIAL JUDGE. 
The finding of the trial judge on the question of the prejudice of a 
juror, when supported by evidence which it was his duty to weigh 
and consider, will not be disturbed by the appellate court. 

DEFENDANT TESTIFYING : INSTRUCTION. An instruction is 
proper which tells the jury that in determining what weight should 
be given the defendant's testimony, they should consider the fact 
that he is the party accused and on trial. 


Appeal from Washington Circuit Court.—Hon. Jno. 
L. Titomas, Judge. 


AFFIRMED. 


No brief for appellant. 


D. H. McIntyre, Attorney General, for respondent. 


(1) The second instruction correctly defines murder 
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in the first degree to be a wilful, deliberate killing done 
with premeditation and malice aforethought. (2) The 
third instruction has often been sanctioned by this court. 
State v. Talbott, 73 Mo. 346, and cases cited. The tech- 
nical terms used in the definition of murder in the first 
degree are defined as usual, except deliberately, which is 
defined as in the Slate vo. Wieners, 66 Mo. 13. Even if 
this detinition were wrong the error would be immaterial 
as there was no provocation whatever in the case. (3) In- 
struction numbered three with regard to the defence of 
insanity follows the uniform decisions of this court. 
State v. Redemeier, 71 Mo. 173; State v. Erb, 74 Mo. 
199, and cases cited. And it correctly told the jury that 
drunkenness was no excuse for the crime. Slate v. 
Dearing, 65 Mo. 533; State v. Hdwards, 71 Mo. 323. 
(4) The fourth instruction properly told the jury to con- 
sider defendant's interest in the suit in weighing his tes- 
timony. State v. McGinnis, 76 Mo. 326. (5) The fifth 
instruction is the usual one upon the subject of reason- 
able doubt, and the sixth is merely formal. The court 
properly confined the instructions to murder in the first 
degree and the defence of insanity. Ifthe defendant 
was sane there could be no doubt as to the crime com- 
mitted. (6) The court heard evidence upon the point 
that the juror, John Forester, had expressed an opinion 
adverse to defendant, which he failed to disclose on his 
roir dire, and found that the charge of prejudice against 
him was unfounded. This court will not disturb that 
finding. Where the impartiality of a jury is impeached, 
it is due to the juror and to the interest of public justice 
that he be confronted with the charge, and unless the 
evidence is plain against the juror the verdict should be 
allowed to stand. Thompson and Merriam on Juries, 
§ 304, p. 346. State v. Kingsbury, 58 Me. 238. (7) The 
evidence must clearly preponderate against the juror. A 
mere doubt of his impartiality is not enough. Davison 
v. People, 90 Ill. 221; Slate v. Dumphey, 4 Minn, 438 ; 
State v. Ayer, 23 N. H. 301. 
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Martin, C.—The defendant was indicted and con- 
victed of murder in the first degree for killing a woman 
named Emma Shore. It was developed in the evidence 
that the defendant, a negro man, raised in Washington 
county and reputed to be of a peaceable disposition, 
although frequently seen under the influence of liquor, 
had been acquainted for some considerable time 
with the deceased, a young girl of his own race, to whom 
his attentions had been latterly paid in the character of a 
suitor. Early in the afternoon of July 5, 1883, the de. 
fendant was seen by witness, Mahala Clark, who learned 
from him that he had just come from an interview with 
the deceased who at that time was residing at Mr. Wal- 
lace’s, and that there had been along talk between them, 
which had terminated in his disappointment and dis- 
comfiture. After detailing the result of his interview he 
added: ‘‘If that girl don’t do me any good, she shall 
never do any other man any good.’’ A short time after 
this conversation, possibly a short time before it, the de- 
fendant called at the residence of one Nathan Ennis, 
whose wife, Lucy, seems to have been an intimate friend 
of the deceased, and asked of Lucy Ennis whether or not 
the deceased would be there that night, remarking at the 
same time that he intended to come up. In answer to his 
inquiry, Lucy Ennis informed him that she did not know 
of her intention to be there. The defendant then left. 

A short time after dark he returned and found her 
there. The evidence fails to disclose anything particular 
as happening between them. He stayed but a few mo- 
ments, and then left, carrying away under his arm the 
hat of the deceased, seemingly in a playful manner, re- 
questing Lucy Ennis not to informthe deceased of the 
fact. As soon as he left, the deceased along with Lucy 
Ennis, went over to the residence of witness, Margaret 
Johnson, which was within hearing distance from the 
house of Nathan Ennis. The defendant on leaving re- 
paired to witness, Hulsey, from whom he borrowed an 
unloaded pistol, remarking that he expected to go with 
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the hack that night to Mineral Point, and might need a 
pistol. After obtaining this pistol the deceased is next 
seen by witness, Jennings, from whom he borrowed a 
nickel, stating at the time that he wanted to buy beer 
with it. After borrowing the nickel he exhibited the 
pistol to Jennings, uttering at the time these words: 
“Jim, dirt to-night—dirt to-night.’’ Failing to obtain 
cartridges at a drug store near by, he visited the store 
of Mr. Murphy, and upon repeating his contemplated trip 
with the hack to Mineral Point, he succeeded in buying 
some. He then made his way back to the residence of 
Nathan Ennis, where he had left the deceased. On re- 
entering it he was told by Ennis that he supposed the 
deceased had gone home. ‘This statement was made in 
answer to the defendant's inquiry for her. He then left 
the hat which he had brought back and started off in the 
direction of the deceased’s home at Mr. Wallace’s. Very 
soon after he left loud talking was heard at the residence 
of Margaret Johnson, whither the deceased with Lucy 
Ennis had gone. Peter Casey and John Whitley went 
over there from the Ennis house, attracted by the loud 
talking. Casey entered the house and Whitley re- 
mained at the door. 

The defendant was there seen following the deceased 
from room to room with a pistol protruding from his hip 
pocket, stating that he wanted to speak to her, that he 
wanted her to speak one word to him ; that he wanted her 
to come to the door to speak one word ; that he wanted 
her to bid him good-bye. This she told him she would 
not do until he laid his pistol aside, a weapon she never 
had seen him carry before. He answered that he could 
not do as she requested, and that she would be sorry for 
her conduct. During the interview he at one time pulled 
out the pistol, but returned it to his pocket upon Lucy 
Ennis’ running between them. He had been ordered out 
by Margaret Johnson. Finally Lucy Ennis, remarking 
that she heard her child crying, started back towards her 
residence, the deceased and Peter Casey accompanying 
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her. The defendant declared that he would go home 
with the deceased, and started in company with them. 
As the party was passing down the declivity which led 
from the house they were leaving, the defendant 
stumbled and came near falling. After recovering him- 
self he placed his hand on the deceased’s shoulder, and 
asked her to excuse him for what he had said and done 
at the house. To this she answered ‘‘no,’’ assigning as 
a reason that she had already excused him too many 
times. He insisted again that she ought to excuse him, 
but she made no further reply. 

On passing a branch, which extends through the 
hollow they were traversing, Lucy Ennis was a few 
steps in front and the defendant, the deceased, and Peter 
Casey were coming on abreast. After crossing the 
branch the defendant fell back a step or two be- 
hind the deceased and Peter Casey, and called out to 
Lucy Ennis asking where she was. Immediately after 
her answer indicating where she was, the defendant dis- 
charged his pistol at the head of the deceased, and she 
fell, declaring in her last words that the defendant had 
shot her. The defendant disappeared in the darkness 
and was heard running swiftly up the hollow. Another 
shot was heard a few minutes afterwards in the direc- 
tion he had run; and according to witness, Magaret 
Harris, the defendant afterwards appeared at her house 
asking to be admitted and fired two shots on her porch, 
and left upon herrefusaltoadmithim. The bullet entered 
the back of the deceased’s. head, passed inward and 
downward to the first bone of the spinal column, pro- 
ducing paralysis of the body, in which condition she 
lingered till her death on the 25th of August following. 

At about 9 o’clock the-next morning the defendant 
was discovered at the Teasdale farm, about half a mile 
from Potosi, lying among some bushes in a fence corner. 
Upon being informed that he had shot Emma Shore he 
said that he did not know it, adding that he had shot him- 
self too. There was a knot on his forehead and some 
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wounds and blood on his face; but the evidence fails to 
indicate any injuries to his person of a serious nature. 
He asked for a drink of water, and soon afterwards dis- 
appeared. On the 8th of July, the day of his arrest, he 
was seen by a witness at the farm of a Mr. Dawson, 
about three miles from Potosi, lying in a corn crib, 
between some hay and a log of the crib. He answered to 
his name and upon request of the witness placed his 
pistol within reach where it was taken. He did not seem 
to know where he was. The witness covered him with a 
piece of carpet and left him. A witness, John Flynn, 
testified that the defendant called at his residence early 
in the evening of the homicide while he was at supper, 
and wanted witness to buy him a suit of clothes, which 
he refused to do. The witness thought that defendant 
acted strangely but was satisfied that he was not at the 
time intoxicated. There was evidence tending to prove 
that defendant was intoxicated after the homicide when 
he called at a livery stable between 10 and 11 o’clock in 
the evening. 

The defence consisted of the plea of insanity. One 
physician testified that in his opinion the defendant was 
insane, basing his conclusion chiefly upon the supposed 
attempt of the defendant to take his own life. Two 
physicians concurred in the opinion that he was per- 
fectly sane. One of them attended him after his arrest, 
and the other one had known him from childhood. The 
defendant testified from the witness stand, and informed 
the jury that he had no recollection of any of the facts 
appearing in evidence against him ; that he did not know 
where he obtained the pistol or where he had been on the 
night of the homicide, and that he had no recollection of 
shooting himself or any one else. 

In the motion to set the verdict aside it is alleged 
that Forester, one of the jurors, had expressed an 
opinion adverse to the defendant which he failed to dis- 
close when examined on his voir dire. The court re- 
‘ceived evidence bearing upon thisimputation. Dr. Tay- 
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lor testified that immediately after the homicide he was 
called in to attend to Forester’s wife who was ill; that 
while there, Forester, in the presence of his wife and 
mother-in-law, expressed a willingness to go up and hang 
the defendant. This statement was positively contra- 
dicted by Forester under oath ; and his wife and mother- 
in-law, who were said to have been present, testified that 
no such declaration was made by him. Witness, Lan- 
caster, testified that Forester had expressed in his 
hearing an intention of condemning the defendant, 
should he be called upon the jury. This declaration was 
also contradicted by Forester under oath. In corrobora- 
tion of the juror, Mr. Evans, the prosecuting attorney, 
testified that after the jury was sworn said witness, 
Lancaster, called him to one side and asked him why he 
had accepted Forester as a juror, alleging as a reason for 
his inquiry that Forester had worked with defendant 
and for the defendant’s attorney, and that he had told 
witness that if he was called to serve upon the jury he 
could not hang the defendant. Upon this evidence the 
court found that the charge of prejudice against the 
juror was not sustained. This finding being supported 
by evidence, which it was the duty of the trial judge to 
consider and weigh, cannot be disturbed in the appel- 
late court. 

I have examined the instructions carefully for the 
purpose of satisfying myself that the defendant has had 
a fair trial in compliance with proper enunciations of law 
governing the evidence submitted, and they seem to me 
to be such as have been often approved in the adjudica- 
tions of this court. It has been objected that the fourth 
instruction wherein the court says to the jury: ‘‘ That 
in determining what weight you give defendant’s testi- 
mony, you should consider the fact that he is the party 
accused and on trial in this cause,”’ constitutes material 


error calling for a reversal of the judgment. In the case 
of State v. Maguire, 69 Mo. 197, this court approved an 
instruction in the following language: ‘‘The jury are 
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instructed that by the statutes of this state the defendant 
is a competent witness in his own behalf, but the fact 
that he is a witness testifying in his own behalf, may be 
considered by the jury in determining the credibility of 
his testimony.’ In Stale v. Zorn, 71 Mo. 415, the fol- 
lowing instruction was approved: ‘‘The defendant is 
competent to testify as a witness in this case, but -the 
fact that he is the defendant may be shown for the pur- 
pose of affecting his credibility.”” In State v. McGinnis, 
76 Mo. 326, an instruction reading as follows was ap- 
proved: ‘‘That the defendant has aright to be a wit- 
ness in his own behalf, yet, in weighing his evidence and 
the weight to be given thereto, they have a right to take 
into consideration the interest that he has at stake in 
this case.” 

It is objected that in the use of the word ‘‘should,”’ 
instead of ‘*‘ may,” in the instruction complained of, the 
court has exceeded the authority of the foregoing cases, 
and invaded the province of the jury. I fail to perceive 
‘any force in the distinction or weight in the objection. 
It is provided in our statutes of criminal procedure that 
no person shall be incompetent to testify as a wit- 
ness, by reason of being the person on trial, or by reason 
of being the husband or wife of the accused, but that ‘‘ any 
such fact may be shown for the purpose of affecting 
the credibility of such witness.’ It is, also, expressly 
provided that a refusal of the accused to testify shall not 
be commented upon or construed to his detriment. R. 
S., 1879, sections 1918, 1919. Under the common law, 
the fact that the witness was on trial in the case 
totally disqualified him from giving any evidence what- 
ever. The ground of this disqualification included con- 
siderations of self-interest, which spring from the in- 
herent weakness and fallibility of human nature, con- 
siderations which no constitution or laws could safely 
ignore. Neither are they ignored in our laws. They 
unquestionably regard the accused on tria] as occupying 
an attitude materially different from tha. of all other 
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witnesses in the case; in disabling the state from calling 
him as a witness, in giving him the privilege of testifying 
or not at his pleasure, in guarding him against injurious 
‘ comments and reflections when he declines to make 
himself a witness ; in protecting him from cross-exami- 
tion in respect to matters about which he has not seen fit 
to testify, when he avails himself of the privilege of tak- 
ing the witness stand, and in the cautioned credibility 
attributed to his testimony. Ifthe attitude of the ac- 
cused, when he takes the witness stand is in truth differ- 
ent from that of all other witnesses according to our 
laws, Iam ata loss to perceive any error in the court 
so treating him, and in reminding the jury of such un- 
doubted fact. This, I conceive, the court can do without 
subjecting itself to the criticism of singling out a witness 
in its instructions for the purpose of throwing distrust 
upon his testimony. There can be no such other witness 
as the accused. The fact of which the jury is thus 
reminded is one which they ought to consider ; and I am 
free to say that in my judgment no jury could faithfully 
discharge its sworn duty who fails to do so. 

The instructions approved in the foregoing cases 
constitute nothing more than a prudent reminder of this 
duty. It is upon no other construction they can be in- 
terpreted as having any point or meaning, for they assert 
in words merely that the jury is at liberty to considera 
certain fact, which inits nature and tendency bears upon 
the credibility of the accused when testifying in his own 
behalf. Why should the court refer to this important 
and material fact, distinguishing the accused from all 
other witnesses, unless it intended that they should not 
overlook, but remember it in their deliberations? The 
instruction complained of in this case only performs the 
same office in language slightly changed. In other 
words, the object and import of the instructions hereto- 
fore approved by this court, will be found clearly ex- 
pressed in the instruction complained of. It certainly 
does not, any more than the previous instructions, assume 
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to declare how the fact shall be considered whether fa- 
vorably or unfavorably to the accused. It simply de- 
clares to them that they should consider it as bearing on 
the credibility of the accused. As it isa fact which in 
our laws, as well as inthe nature of things, bears upon 
his credibility, Isee no error in telling the jury that 
they should consider it thus, in its true tendency and 
light. The admonition to some juries and in some cases 
might be unnecessary and superfluous. Butin no case 
can I conceive it to be erroneous. Theinstruction cannot 
in any sense be regarded as equivalent to a command 
to discredit the testimony of the accused, without doing 
violence to the obvious and customary meaning of the 
words in which it is expressed. 

In the circumstances attending and surrounding the 
action of the defendant, all the essential ingredients and 
revolting incidents which constitute and usually dis- 
tinguish the capital offence of which he has been con- 
victed are painfully present, the motive, the premedi- 
tated malice, the deadly weapon, the felonious and 
cowardly assault, without provocation or excuse, the 
fall of the slain, and the flight of the slayer, assisted in 
his escape by the protecting shadow of night. He has 
had his vengeance and his day in court. The law has 
adjudged him his deserts; and if he has any further 
claims for his life they ought to be preferred before another 
department of the state. 

In my opinion the judgment should be affirmed. 
DeArmond, C., concurs, for reasons given ina separate 
opinion. Ewing, C., dissents, for reasons given ina 
separate opinion. Henry, C. J., and Sherwood, J., 
dissent. 


DrArmonp, C., Concurrtne.—I do not concur in the 
views expressed by my associate respecting instruction 
number four, given by the court of its own motion, and 
which isin the following words: ‘ T’hatin determining 
VoL, 84—4 
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what weight you will give defendant’s testimony you 
should consider the fact that heis the party accused 
and on trial in this cause.’ This instruction is stronger 
in its terms than any of its class yet approved by this 
court, but whether or notit is erroneous, for that reason, 
must depend upon a correct understanding of the 
statute and the decisions hereinafter considered. The 
law is found in section 1918, Revised Statutes, a portion 
of which is as follows: ‘‘ No person shall be incompetent 
to testify asa witness in any criminal cause or prosecu- 
tion by reason of being the person on trial or examina- 
tion ; or by reason of being the husband or wife of the 
accused, but any such facts may be shown for the pur- 
pose of affecting the credibility of such witness ; pro- 
vided that no person on trial or examination, nor wife 
or husband of such person, shall be required to testify, 
but any such person may, at the option of the de- 
fendant, testify in his own behalf, or on behalf of a co-de- 
fendant, and shall be liable to cross-examination, as to 
any matter referred to in his examination in chief, and 
may be contradicted and impeached as any other witness 
in the case.” 

It will be noticed that no express authority is here 
given the court to direct attention to the defendant’s 
testimony, or to give any instruction respecting his 
credibility. It will be noticed, too, that the husband or 
wife of a defendant is liable, so far as the law goes, to 
the same tests, when testifying, as may be applied 
to the defendant, and that both the defendant and 
husband or wife of the defendant are privileged, 
and alike privileged, from cross-examination, except 
as to any matter referred to in chief. These wit- 
nesses may testify to as many or as few pertinent 
matters as to them shall seem advisable, and within the 
bounds they establish the cross-examination is confined. 
It should be noted further that the reference in the 
clause, “‘but any such facts may be shown for the 
purpose of affecting the credibility of such witness,”’ 
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must be primarily to the consort of the accused. The 
identity of the accused and the witness, when the same 
party is on trial, and alsoa witness*testifying for himself, 
is, in ordinary proceedings, apparent. The fact that, 
one on trial for an offence has an interest in the result, is 
obvious. That his testimony is apt to be affected by 
that interest is but common experience. That the hus- 
band or wife is, also, an interested witness is plain, and 
that the testimony of such witness is liable to be tinged 
by considerations growing out of the relation between 
the witness and the accused is beyond dispute. But the 
fact of the relationship is to be established, in most cases, 
by proof, the evidence of it not otherwise appearing, as 
in the case of the defendant when he passes from the 
**box”’ to the witness chair, and thence to the prisoner's 
box again. The interest of a witness in the event of a 
suit in which he testifies may be shown independent of 
the statute. 

It now remains for us to consider how this instruc- 
tion will appear when compared with the instructions of 
like character approved by this court. In the case of State 
». Maguire, 69 Mo. 197, this instruction was before the 
court: ‘* The jury are instructed that by the statutes 
of this state the defendant is a competent witness in his 
own behalf, but the fact that he is a witness testifying 
in his own behalf may be considered by the jury in 
determining the credibility of his testimony.’ In 
State v. Zorn, 71 Mo. 415, this instruction was approved: 
“The defendant is competent to testify as a witness in 
this case, but the fact that he is the defendant may be 
shown for the purpose of affecting his credibility.’ An 
instruction in State v. Sanders, 76 Mo. 35, is almost 
in the language of the one in the Zorn case, supra. 
The instruction in Slafe vo. McGinnis, 76 Mo. 326, is 
in these words: ‘‘ 7’hat the defendant has a right to 
be a witness in his own behal/, yet in weighing his evi- 
dence and the weight to be given thereto, they have a 
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right to take into consideration the interest that he has 
at stake in this case.” 

In the Maguire case, supra, Henry, J., delivering the 
opinion of the court, after commenting on a number of 
decisions of other courts, says: ‘‘There was no impro- 
priety in giving the instruction. A jury composed of 
men of sufficient intelligence to sit upona jury, need 
not be told that the fact that one is on trial for a crime 
may be considered by them in determining the credi- 
bility of his testimony.’ In the Zorn case, supra, this 
is all that is said about the instruction there given: 
** An instruction similar to this, and containing the same 
principle, was expressly approved by this court in the 
case of 7’he State v. Maguire, 69 Mo. 197.’ Respecting 
the instruction in State v. Sanders, supra, this only is 
said: ‘* This was clearly the law, and no error was com- 
mitted in giving it to the jury.”’ In the McGinnis case, 
supra, thisis all that is said about the instruction above 
copied: ‘The fifth instruction was fully warranted 
by the cases of Slate v. Maguire, 69 Mo. 197, and State 
». Zorn, 71 Mo. 415.’ In State v. Cooper, 71 Mo. 436, 
defendant having complained of the court’s refusal to 
give a certain instruction asked by him, it is said: 
‘* Number four, given for the state, was all that de- 
fendant was entitled to on that subject. By it the jury 
were told that they are the sole judges of the credibility 
of witnesses, and in passing upon the credit to be given 
to any witness (defendant included), they may take into 
consideration the means of knowledge, the relation to 
the transaction, and the interest of the witness.’’ I quote 
further from the same opinion: ‘‘Ina criminal pro- 
ceeding the defendant's sfa/ws as a witness is the same 
as that of a party to a civil suit, who becomes a witness 
for himself.”” And: ‘*The credit of a witness testifying 
for himself in a criminal cause, is to be determined by the 
jury, as in acivil suit, by the demeanor of the witness, 
the character of his testimony, and the magnitude of his 
interest in the event.’? In Slate v. Banks, 73 Mo. 592, 
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it is said: ‘‘But under our law,a defendant in a 
criminal cause is a competent witness, and his status 
when on the witness stand is the same as that of a party 
to a civil suit who becomes a witness for himself.”’ 

From this review it appears that in each of the in- 
structions in any way resembling this, and approved, 
two ideas are conveyed to the jury ; first, that the de- 
Fendant is a competent witness ; second, that the fact of 
his being the accused on trial, or his interest in the event 
of the suit, may be considered as affecting his credi- 
bility or the weight of his testimony. It also appears 
in the Cooper case that a general instruction on the 
credibility of witnesses, defendant included, renders un- 
necessary an instruction defining the defendant's sfatus 
as a witness. We find, too, that the defendant, as a 
witness in a criminal case, submits. his testimony to 
be weighed in the same scales that will be used if he 
were testifying in a civil suit wherein he is a party, his 
status is the same. Now I do not find that it is the 
duty of the trial court under this statute, or these 
decisions, to give any special instruction concerning the 
defendant’s testimony. So far, no instruction directing 
attention to a defendant’s interest, or credibility, or in- 
credibility, has been approved by this court, except 
where, at the same time, in the same instruction, atten- 
tion was also called to the fact of his competency to 
testify as a witness. Nor are any of these instructions 
directory. They are expressive as to the scrutiny of a 
defendant's testimony of permission. At most they are 
mildly suggestive and delicately cautionary. 

Should is persuasive, its use imports an obligation. 
In the instruction under consideration there is nothing 
to soften the injunction, no declaration, as in the in- 
structions I have copied from the reports, asserting or 
hinting at defendant's competency as a witness. If it 
be said that the fact of his being allowed to testify made 
that plain enough, I may, with the learned judge who 
delivered the opinion in the Maguire case, supra, say 
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that any one competent to sit upon a jury need not be 
told that the fact of the witness being the defendant on 
trial might be considered in determining the weight of his 
testimony. The court did not in any of these cases 
from which I have quoted do more than approve the 
instructions as not erroneous. They are not viewed as 
necessary instructions. If the instruction under con- 
sideration is not erroneous, then it would follow logi- 
cally, I think, that there would be no error in ad- 
vancing a step farther by substituting must for should. 
That the natural effect of this instruction, disconnected 
as it is, and expressing but one thought, was to cast 
suspicion upon the defendant's testimony can hardly 
be doubted. It is doubly objectionable in being the only 
instruction given on the credibility of witnesses, or weight 
of evidence, although as many as a dozen witnesses testi- 
fied on the trial. State v. Underwood, 75 Mo. 230. 

The statute (section 1920) forbids comment by the 
court upon the evidence. State v. Bell, 70 Mo. 633. 
What comment could be more sly or effective than that 
embodied in a declaration of law, which singles out one 
of a dozen witnesses, and says, you should consider 
anything, I care not what, as affecting the credibility of 
this witness. The only law embraced in section 1918, 
having a peculiar application to the defendant, or to the 
husband or wife of the defendant, on which it might be 
important to instruct a jury, is that which limits the 
cross-examination of such witnesses to matters referred 
to on the examination in chief. On general principles, 
under the statute, and by authority of the decisions herein 
reviewed, I conclude that this instruction, number four, 
is erroneous. 

But was the testimony of the defendant, upon which 
this instruction cast suspicion, of such character that he 
could be prejudiced by this error of the court? He tes- 
tified, substantially, that he had no recollection of the 
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alleged shooting, or of having been at any of the places, 
IFlynn’s saloon excepted, where the state’s witnesses 
said he was the night of July 5th; or of getting or 
having a pistol that night; or of having shot himself, or 
when or where or how he was shot. His first recollec- 
tion after this blank was of witness, Jennings, coming and 
calling him about nine or ten o’clock the next morning. 
That he then found himself lying in a thicket some 
distance from the scene of the tragedy. That his head 
was bloody and hurting him fearfully, and he could not 
imagine what was the matter with it. That he didn’t 
know he had a pistol till Jennings called his attention 
to it, when it was found to bein his pocket. This tes- 
timony does not contradict or tend to contradict any- 
thing introduced by the state; it simply amounts toa 
denial of all recollection of the events of that fatal July 
night. Nor could it under the law, as declared by this 
court, support the plea of insanity. State v. Ward, 74 
Mo. 253. So, although it was error to give this instruc- 
tion, yet the error is in this case harmless. I concur 
with Martin, C., in the result, but think instruction 
number four should be condemned. 


Henry, C. J., Concurrtne.—This concurring report 
of Commissioner DeArmond I adopt as my concurring 
opinion in this case. Judge Sherwood concurs in this 
opinion, 
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TuE BoARD OF PRESIDENT AND DIRECTORS OF THE Sr, 
Louis Pusiic Scnoots, Plaintiff in error, v. 
Tue EsTATE OF THE BROADWAY 
- Savines Bank. 


Counter-Claim. The cause of action accruing toa bank against 
its cashier for wrongfully permitting an overdraft arises on contract, 
within the meaning of the statute relating to counter-claims. 

Bank Cashier. The pendency of asuit by the bank against the 
cashier for this breach of his bond, does not affect the bank’s right 
to set up the overdraft as a counter-claim to a demand by the 
cashier's assignee. 

Counter-Claim. A counter-claim may be made toa claim by 
the debtor's assignee in the circuit court, though it has not been 
pleaded before the assignee. 

ASSIGNEE. An assignee’s statutory power to adjust 
and allow claims confers no larger power in relation to counter- 
claims than that given tothe courts.* 





Error to St. Louis Court of Appeals. 


AFFIRMED. 
Broadhead & Haeussler for plaintiff in error. 


John D. Davis for defendant in error. 


Norton, J.—It was held in this case by the St. Lonis 
court of appeals, that a cause of action, accruing toa 
bank against its cashier for wrongfully permitting an 
overdraft, arises on contract within the meaning of the 
statute relating to counter-claims; and that the pen- 
dency of a suit by the bank against the cashier for this 
breach of his bond does not affect the bank’s right to set , 
up the overdraft as a counter-claim to a demand claimed 
by the cashier’s assignee against the bank, and that 
a counter-claim may be made to a claim by the debtor's 





*These syllabi are taken from 12 Mo. App. 104 
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assignee in the circuit court, though it has not been 
pleaded before the assignee. From these rulings by the 
court of appeals the plaintiff has appealed. We are of 
the opinion that the rulings made are sustained by the 
authorities referred to in the opinion of the court, as 
well as by the reasoning therein contained, and, there- 
fore, affirm the judgment of said court reversing the 
judgment of the circuit court and remanding the cause. 
All concur. The opinion is reported in 12 Mo. App. 
p. 104. 





STEELE v. THe Missourt Paciric RAtLway Company, 
Appellant. 


Constitution: JUSTICE OF PEACE: JURISDICTION. The provision of 
Revised Statutes, 1879, section 2835, conferring jurisdiction upon 
justices of the peace in actions against railroads for the killing of 
stock without regard to the value of the animal killed, or the 
amount claimed, is constitutional, 


Appeal from Cooper Circuit Court.—Hon. E. L. Ep- 
WARDs, Judge. 


AFFIRMED. 
G. Il. Benton for appellant. 
Draffen & Williams for respondent. 


DreArmonp, C.—This action was begun before a jus- 
tice of the peace to recover two hundred and fifty dollars, 
double damages, for the killing of respondent’s mule by 
appellant’s cars. Judgment was rendered by the justice 
by default, for the amount claimed. An appeal was 
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taken to the circuit court, where the court, sitting as a 
jury, assessed respondent’s damages at one hundred and 
fifteen dollars, on motion doubled the amount, and gave 
judgment for two hundred and thirty dollars, which 
judgment is appealed from. 

The point pressed by appellant in this court is the 
alleged unconstitutionality of the clause of section 2835, 
conferring upon justices of the peace jurisdiction in ac- 
tions against railroad companies for killing or injuring 
live stock, without regard to the value of the animal, or 
the amount claimed. Appellant insists that this portion 
of the section is in violation of both the state and fed- 
eral constitutions. The local constitutional objection is, 
that it is a special statute of the character expressly 
prohibited. Const., art. iv, sec. 53, sub-div. 17. In the 
great number of similar cases decided by this court, 
there is no trace of doubt as to the constitutionality of 
this provision, which has been in our statute book for 
many years with little material alteration. Counsel sug- 
gests that perhaps the question of constitutionality was 
never before closely pressed. Ido not regard the ques- 
tion as longer debatable. The constitutionality of the 
clause under consideration I cannot question, in the light 
of the numerous decisions wherein the jurisdiction of the 
justice is denied by counsel but sustained by the court. 
Hudson o. St. L., K. C. & N. Ry. Co., 53 Mo. 525; 
Parish ». M., K. & T. R. R. Co., 63 Mo. 284; Walthers 
». M. P. Ry. Co., 738 Mo. 617; Humes v. Mo. Pac. Ry. 
Co., 82 Mo. 221. The statutes contain many provisions 
that, on appellant’s theory, would be unconstitutional, 
but whose constitutionality is beyond question. 

Such special or local laws as may be enacted, are not 
to be passed ‘“‘unless notice of the intention to apply 
therefor shall have been published in the locality where 
the matter or thing to be affected may be situated.” 
Const., art. iv, sec. 54. If this were indeed a special law, 
and not within the prohibitory clause in section 53, 
article iv, of the constitution, in what locality would it be 
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necessary to publish the notice to authorize its passage ? 
Wherever in the state there are or might be justices of 
the peace and railroads. In Humes v. Mo. Pac. Ry. Co., 
supra, the question of the constitutionality of such stat- 
utes as the one to which objection is here urged, is 
considered at length. That case, of itself, would be de- 
cisive of this, and would require the affirmance of the 
judgment appealed from. The Humes case, too, disposes 
of the question as to the alleged violation of the federal 
constitution. I think the judgment should be affirmed. 
All concur, 





THE INHABITANTS OF THE TOWN OF FREDERICKTOWN, 
Plaintiff in Error, v. Fox. 


1. Municipal Corporation: ORDINANCE: STATUTE. A town incor- 
porated by a county court under General Statutes, 1865, chapter 41, 
page 239, has authority by virtue of section 7, of said chapter to enact 
an ordinance prohibiting persons without license from it from 
keeping dramshops, tippling houses, and saloons, and from retail- 
ing beer within its limits, or within one-half mile therefrom. 


2. Incorporation, How Questioned. It is not competent for the 
defendant, in a suit by such town to enforce the collection of a fine 
for the violation of its ordinance, to disprove the fact of its incorpo- 
ration. Such question can only be raised by the state by quo war- 
ranto or other direct proceeding. 


Error to Madison Circuit Court.—Hon. Joun H. 
NIcHoLson, Judge. 


REVERSED. 


The statement in this action was as follows: Plaintiff 
states that it, being a municipal corporation, organized, 
created, and existing under and by virtue of the General 
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Statutes of Missouri for many years continuously last 
past, under the corporate name and style of ‘* The Inhab- 
itants of the Town of Fredericktown,”’ in the county of 
Madison, and state of Missouri, did, on or about the 29th 
day of November, 1879, through its duly constituted, 
elected, and appointed authorities, by its by-laws, reg. 
ulations, and ordinances, which were by said authorities 
enacted, passed, and published, provide for licensing and 
regulating dramshops and tippling houses within and to 
the distance of one half mile from the corporate limits of 
said town of Fredericktown, by directing as follows: 

‘*That no person shall be permitted to engage in 
keeping a dramshop, tippling house, or any other kind 
of liquor saloon, or to retail beer within the corporate 
limits of said town, or within the distance of one-half a 
mile from the corporate limits of said town, without first 
procuring from the chairman of the board of trustees of 
said town, or from the marshal of said town, a license, 
permitting him or her so to do; that dram-shop keepers 
shall, as such, take out a license and pay for the same 
seventy-five dollars ($75) for the year, or thirty-seven 
dollars and fifty cents ($37.50) for six months, said 
license to be paid invariably in advance; that persons 
engaged alone in selling wine and cider and weak drinks, 
should also take out a license, and pay for the same at 
the rate of thirty-seven dollars and fifty cents a year, 
payable semi-annually, in advance.’ Finally, ‘‘ that 
any person or persons violating any of the foregoing pro- 
visions and ordinances in regard to license, should, on 
conviction, be fined double the amount of the license they 
fail to pay or may be liable for.”’ 

- That the defendant, Joseph C. Fox, did, on or about 
the 22nd day of January, 1880, unlawfully engage in 
keeping a dramshop, tippling house and liquor saloon, 
and retailing beer, within the distance of one-half a mile 
from the corporate limits of said town of Fredericktown, 
and in Collier & Villars’ addition to said town, in said 
county of Madison, in the state of Missouri, without 
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being a dealer in drugs and medicines, and without first 
having and procuring from said corporation and town, 
or from any of its authorities or officers, a license per- 
mitting him to do so, and without having any license or 
legal authority to authorize him so to do; and that the 
said defendant, Joseph C. Fox, at the aforesaid time and 
place, unlawfully did, whilst so, as aforesaid, engaged in 
keeping said dramshop, tippling house and liquor saloon, 
and in retailing beer, sell to one Andy Ruth and to one 
Reuben Albert, and to divers other persons whose names 
are unknown to plaintiff, intoxicating, fermented, and 
distilled liquors in less quantity than one gallon and one 
quart, to-wit: One gill of whiskey for ten cents, one 
gill of wine for ten cents, one gill of brandy for ten cents, 
one pint of beer for five cents, one pint of lager beer for 
five cents, one pint of ale for five cents, and one gill of 
gin for ten cents, all of which doings and things are con- 
trary to the aforesaid rules, regulations, and by-laws, and 
ordinances of the said town of Fredericktown and against 
the peace and dignity of said town. That this suit is 
brought before a justice of the peace of the township, to- 
wit: St. Michael, in which said town is situated. That 
this proceeding is authorized, commenced, and prosecuted 
by authority of the chairman of and by the order of the 
board of trustees of said town. 

Wherefore plaintiff demands judgment against de- 
fendant for the aforesaid fine, imposed by said town 
ordinances, the same being double the amount of the 
aforesaid license for six months, or the total sum of sev- 
enty-five dollars, and for costs of suit, and plaintiff prays 
that if the said fine and license cannot be made out of 
the defendant, that he be dealt with as provided by the 
general statutes of Missouri in suits of this nature. 


B. B. Cahoon for plaintiff in error. 


(1) The court properly excluded the old order, be- 
cause: It was an attempt to attack the existence 
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and incorporation of the municipal corporation of the 
town of Fredericktown in this, a private suit, in a collat- 
eral way, and this, itis well settled, can only be done in 
a direct proceeding for this purpose, by the state itself, 
in a proceeding in the nature of a guo warranto. Kayser 
». Trustees of Breman, 16 Mo. 88-90; St. Louis », 
Shields, 62 Mo. 247; Kansas City Hotel v. Hunt, 57 Mo. 
126; Shewalter v. Pirner, 55 Mo. 218; Cooley’s Const’] 
Law, 254; Dillon on Mun. Corp., sec. 210; Land v. Coff- 
man, 50 Mo. 248; Mclndoe v. City of St. Louis, 10 Mo. 
576; Bear Camp River Co. v. Woodman, 2 Greenl. Rep. 
404; Charles River Bridge v. Warren Bridge, 7 Pick. 
371. (2) There can be no question but that the com- 
plaint in this cause states a good cause of action, and 
that the suit was properly brought, both by the authority 
of the town ordinances and of the general statutes of 
Missouri. 2 R.8., secs. 5019, 5010, 5004; art. ii, sec. 4, 
p. 14; secs. 15 and 16, p. 16; sec. 21, p. 17; sec. 22, p. 18, 
of the Ordinances of the town of Fredericktown. Art, 
ii, sec. 5, p. 4; art. ili, sec. 1 and 2, p. 5, of the Rules, 
Regulations and By-Laws of said town. Art. ii, sec. 23, 
p. 18, of the Ordinances of said town. (3) The evidence 
and the admissions on the trial as made by the defendant 
showed the existence of every substantive matter charged 
in the complaint. (4) The power of municipal corpora- 
tions to recover fines and penalties from persons con- 
ducting business or pursuing avocations, as was defend- 
ant, without license, when the power to create such 
license by ordinance is, as here, clear, can no longer be 
questioned. St. Lowis v. Steinberg, 69 Mo. 302, and 
authorities cited ; St. Louis v. The Manufacturers’ Sav- 
ings Bank, 49 Mo. 574; St. Lowis v. Life Association, 
53 Mo. 446; St. Louis v. Green, 70 Mo. 562. In such 
case the essence of the offence consists in pursuing the 
avocation without a license when one is required by law. 
State v. Cox, 32 Mo. 566; State v. Willis, 37 Mo. 192; 
State v. Whitaker, 33 Mo. 457; State v. Jacobs, 38 Mo. 
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379; State v. Rucker, 24 Mo. 557; State v. Meyers, 63 
Mo. 324. 


Nalle & Edwards and J. D. Fox for defendant in 


error. 


(1) The court committed error in refusing to admit 
in evidence the order of the county court of 1827, incor- 
porating plaintiff. The order of the county court of 1868, 
Incorporating the town of Fredericktown, is a nullity, and 
the acts of the board assuming to legislate under said 
order are without warrant or authority of law, and are 
absolutely void. Ina suit against an individual citizen 
for the recovery of a tax levied by a body of men assum- 
ing to act as the board of trustees of a municipality, the 
validity of the tax may be inquired into, and the court 
can determine whether such board had authority to levy 
such tax. Dillon on Mun. Corp., secs. 125, 110, 154, and 
155; Welch v. Ste. Genevieve, 10 Am. Law Reg. 512; 
Ex parte Snyder, 64 Mo. 58; Decorah v. Bullis, 25 Ta. 
12; Hildreth’s heirs v. McIntire, 13. J. Marsh. 296; 
People v. White, 21 Wend. 520. (2) Under the statute 
which gives authority to license and regulate dramshops 
to the distance of a half mile from the corporate limits 
of the town, the municipal officers have no right to exact 
license fees which are in effect taxes. Dillon on Mun. 
Corp., secs. 605-9 ; Amer. Union, etc., v. St. Joseph, 66 
Mo. 680; Wells v. Weston, 22 Mo. 384; St. Charles ». 
Nolle, 51 Mo. 122; Corrigan v. Gage, 68 Mo. 541. 


Ewine, C.—This was a suit commenced before a 
justice of the peace, in Madison county, under section 
5019 of the Revised Statutes, 1879, torecover a fine from 
the defendant for keeping a dramshop within half a 
mile of the corporate limits of the town of Fredericktown, 
and selling intoxicating liquors without having a license 
therefor. On appeal to the circuit court there was a trial 
de novo before the court, a jury being waived, and a 
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judgment for the defendant, whereupon the plaintiff 
brings the case here on writ of error. 

To sustain the allegations of the complaint the 
plaintiff read in evidence an order of the county court of 
Madison county incorporating the ‘Inhabitants of the 
Town of Fredericktown,”’ in 1868; putin evidence the 
ordinances of the plaintiff, and offered evidence tending 
to prove all the allegations of the petition. The defend- 
ant then offered to read in evidence another order of the 
county court of Madison county, dated June 13, 1827, in- 
corporating the inhabitants of the town of Frederick- 
town, but which, on objection of the plaintiff, was 
excluded. Plaintiff then asked the court to declare the 
law to be that if defendant was a dram-shop keeper in 
half a mile of the corporate limits of plaintiff, and sold 
liquor without license, he was guilty, and the court must 
find for plaintiff. Plaintiff also asked two other instruc- 
tions in substance like the above, and declaring as a legal 
proposition that the plaintiff must recover if the evidence 
supported the allegations of the statement. The court 
refused all of them. The defendant asked no instrue- 
tions. The court found for the defendant. 

I. The complainant was duly incorporated under the 
forty-first chapter of General Statues 1865, page 239. By 
section seven of that law, the complainant had power, 
amongst other things, ‘‘to provide for licensing and reg- 
ulating dramshops and tippling houses, * * * in and to 
the distance of one-half mile from the corporate limits of 
such town, * * * to impose and appropriate fines, for- 
feitures, and penalties for breaking their ordinances ; 
* * * to levy and collect taxes, * * * and to pass 
such other by-laws and ordinances for the regulation and 
police of such town and commons thereto appertaining, 
as they shall deem necessary, not repugnant and contra- 
dictory to the laws of the land.’”? This would seem to be 
ample authority for the plaintiff to levy taxes and impose 
fines and forfeitures, for violations of its ordinances. 
This was the power given to it by its charter, which was 
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the general law. Then under this authority the plaintiff 
adopted an ordinance to the effect that, ‘‘ No person shall 
be permitted to engage in keeping a dramshop, tippling 
house or any other kind of liquor saloon, nor to retail 
beer within the corporate limits of said town, or within 
the distance of one-half mile from the corporate limits of 
said town, without first procuring a license permitting 
him or her so to do.”’ 

The statement of the cause of action was sufficient. 
The plaintiff was legally incorporated, and had ample 
legal power to enact the ordinances read in evidence ; 
and under the pleadings and the evidence, which fully 
established the facts, and about which there was no dis- 
pute, the instructions two, three and four, asked by the 
plaintiff, should have been given. 

II. Asthe case must be reversed for the error of the 
court below in refusing the instructions asked by the 
plaintiff, it may be proper to notice the position insisted 
on by the defendant in relation to the attempt to ques- 
tion the corporate existence of plaintiff. The defendant 
attempted to show that the plaintiff was not a corpo- 
‘ation by offering evidence of a former and older order 
of court incorporating the plaintiff. This the court ex- 
cluded, and we think properly. The corporate capacity 
of plaintiff cannot be thus questioned by private parties. 
Judge Cooley, in his Constitutional Limitations, p. 254, 
says: ‘‘In proceedings where the question whether a 
corporation exists or not arises collaterally, the courts 
will not permit its corporate capacity to be questioned, if 
it appear to be acting under color of law, and recognized 
by the state as such. Such question should be raised by 
the state itself, by guo warranto or other direct pro- 
ceeding.”’ City of St. Louis v. Shields, 62 Mo. 247. 
In Matthews v. Skinker, 98 U. 8. 621, the Supreme Court 
of the United States says: ‘‘A private person cannot 
directly or indirectly usurp this function of the govern- 
ment.’’ To the same effect is Thornton v. Bank, 71 Mo. 
VoL. 84—5 
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221, and cases cited in that opinion ; Shewalter v. Pirner, 
55 Mo. 218; Land v. Coffman, 50 Mo. 2438. Numerous 
other authorities might be cited, but the principle has 
been so well settled it is useless to pursue it further. 

The judgment of the circuit court is reversed and the 
case remanded, All concur, 





Macon County v. Ropers Et At., Appellants. 


Note: INTEREST. A note, which by its terms bears a certain rate of 
interest until due, will bear the same rate after maturity. 


Appeal from Macon Circuit Court.—Hon. ANDREW 
ELLIson, Judge. 


AFFIRMED. 
Chas. P. Hess for appellant. 


The court erred in computing the interest at ten per 
cent. per annum. The note, after it became due, Feb- 
ruary 12, 1878, only bore six per cent. interest ; the con- 
tract for ten per cent. ended. Holden v. Trust Co., 
100 U. 8S. 72; Brewster v. Wakefield, 22 How. 127; 
Burnhisel v. Firman, 22 Wallace 170; section 2725, R. 
8S. 1879; Central Law Journal, page 366, and cases 
cited ; Burns v. Anderson, 10 Central Law Journal, page 
257, and cases cited; Haton v. Boissounalt, 5 Rep. 270, 
(Maine); Hubbard v. Callahann, 42 Conn. 524; Pierce 
». Swanpoint, 10 R. I. 227. See English case, Cook 2 
Fowler, L. R. 7, H. L. 27. 
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Sears & Guthrie and J. F’. Mitchell for respondent. 


(1) The finding and judgment of the circuit court 
was right. R: 8., secs. 2728, 7110, and 7111; Bledsoe v. 
Nixon, 69 N. C. 89; Thompson v. Pickel, 20 Ia. 490; 
Brannan v. Hursell, 112 Mass. 63; Spencer v. Mazfield, 
16 Wis. 178; Cromwell v. Sac. Co., 96 U. 8. 57; Cox »v. 
Smith, 1 Nev. 161. (2) It is manifest that the parties 
intended the transaction for a loan to continue for a 
term of years. Parri v. Caswell, 68 Me. 80; Shaw ov. 
Rigby, 84 Ind. 375. 


Martin, C.—This is a suit on a promissory note, 
upon which judgment was rendered against defendants 
for the unpaid principal, and forinterest at the rate of 
ten per cent. per annum. The only question presented 
to us in the appeal is whether the note sued on bore ten 
per cent. interest after maturity, or only six per cent. 
The note reads as follows: 

** $2,000.00. ONE YEAR AFTER DATE, we, or either 
of us, promise, for value received, to pay to the county 
of Macon, for the use and benefit of Swamp Land School 
Fund, the sum of two thousand dollars, with ten per 
cent. interest thereon from date, the interest due and 
payable on the first day of February next, and annually 
thereafter, and in case the interest is not paid when it 
becomes due, it shall bear interest at the same rate as the 
principal, or if Adam Rodgers, the principal herein, fails 
to give additional security, when hereto lawfully re- 
quested, both the principal sum and the interest shall be- 
come due and payable forthwith. 

** Given under my hand this 12th day of February, 1877. 


** A. RODGERs, [SEAL. | 
*C. R. HAVERLY, [SEAL. ] 
“OW. T. WILLiAMs, [SEAL. | 
“OC. G. EPPERSON. [SEAL. ]” 


It has been a vexed question whether a note after 
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maturity bears the same rate of interest which, by its 
terms, it bears before maturity. A great deal has been 
and may be said on both sides. It is, however, no 
longer an open question in this state, this court having 
held in Broadway Savings Bank v. Forbes, 79 Mo. 226, 
that a note bearing a certain rate of interest until due, 
bears the same rate after maturity. .To the same effect 
is Borders v. Barber, 81 Mo. 636. I may add here that 
the rate of interest in this note after maturity is not left 
entirely to implication. The parties have incorporated 
into it a stipulation relating to interest after maturity, 
providing that such interest shall bear interest at the 
same rate borne by the principal. This evidently refers 
to the rate at ten per cent., which the principal bears 
upon the face of the note. If this were not so then there 
would be two rates of interest applying to the instal- 
ments of interest. The note, although payable in a year, 
is evidently intended as security for a longer investment, 
a fact which gives force to the construction which con- 
tinues after maturity the stipulated rate of interest. 
The judgment is affirmed. All concur. 


Srraat et al., Administrators, Appellants, v. O’ NEIL, 
Executor, et al. 


1. Dower in Personalty : FRAUDULENT DISPOSITION OF PERSONALTY 
BY HUSBAND. Although by statute dower is given the wife in the 
personalty of her husband, yet this does not restrain the 
husband’s power of disposition of it during his life, provided 
it be not done in expectation of death, with the purpose of de- 
frauding the widow of her dower. 


2. : : WIDOW’S REMEDY. In case of such fraudulent dis- 
position the widow cannot assert her claim to the property or 
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money disposed of as a charge against the husband’s general 
estate. Her relief is in equity by suit to set aside the fraudulent 
disposition, in so far as it affects her rights, and to charge the 
grantee with a trust in her favor, and to require him to make good 
to her, that which she would have received out of the property 
which the husband had transferred, if no such transfer had been 
made. 


Appeal from St. Louis Court of Appeals. 
AFFIRMED. 
J. NV. Straat and C. S. Hayden for appellants, 


The demurrer to the petition was improperly sus- 
tained. Davis v. Davis, 5 Mo. 183; Stone v. Stone, 18 
Mo. 389; Tucker v. Tucker, 29 Mo. 350; G. 8S. 1865, p. 
528, sec. 1, and p. 520, sec. 4; Turner v. Jennings, 2 
Vern. Ch. 611 and 684; Smith v. Fellows, 2 Atkyns 620 ; 
Goddard »v. Snow, 1 Russell’s Ch. 485; Fonblanques’ 
Eq. 269; 5 John. ch. 482; Littleton v. Littleton, 1 Dev. 
and Bat. (N. C.) 327; Cranson v. Cranson, 4 Mich. 230; 
Killinger v. Reidenhauer, 6 8. & R. 531. 


James and Chas. S. Taussig for respondents, 


(1) The demurrer was properly sustained. When 
a husband, in view of approaching death, has given 
away a portion of personal estate with the fraudulent 
intent of depriving his widow of her dower or child’s 
share therein, she is not entitled to have paid to her, out of 
the general estate in the hands of the administrator, the 
sum of which she has been deprived through the fraudu- 
lent donations of her husband. She may follow the 
property so disposed of and may obtain her dower out of 
it. Davis v. Davis, 5 Mo. 183; Stone v. Stone, 18 Mo. 
389 ; Zucker v. Tucker, 29 Mo. 350; Crecelius v. Horst, 
4 Mo. App. 419; same case, 11 Mo. App. But she 
cannot claim out of the general estate her dower or a 
child’s share of property which never came to the hands 
of the executor or administrator of the estate. (2) Ap- 
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pellant’s claim is barred by the statute of limitation. 
This is not a suit for admeasurement of dower, because 
the property out of which the widow claims dower is 
gone. If this is ‘‘an action for relief on the ground of 
fraud’’ it should have been brought within five years 
after the cause of action arose. R. S8., sec. 3230, p. 
547; Rogers v. Brown, 61 Mo. 181. If this is an action 
to recover, out of the general assets of the estate, 
damages sustained by Jane Doyle through the fraud of 
her husband, it is clearly barred. (3) There is a fatal 
defect of parties defendant. The trustees for the re- 
siduary legatees and the residuary legatees should have 
been made parties. Their estate is sought to be dimin- 
ished. ‘The debts being all paid, the administrator or 
executor stands in the attitude of a trustee of an ex- 
press trust for the residuary legatees, who in such case 
should be made parties. Green, Adm’ r, v. Bell, 3 Mo. 
App. 293; Dillon, Adm’r, v. Bates, 39 Mo. 289, 301. 
The will in terms makes the executor or administrator a 
trustee of an express trust, and, therefore, the benefi- 
ciaries were necessary parties. Joseph O’ Neil was not 
a proper party defendant. The petition shows that he 
was not then executor of the estate. (4) The circuit 
court has no jurisdiction. If the plaintiffs were entitled 
to have dower admeasured in the funds remaining in the 
hands of the administrator, the probate court was the 
proper tribunal and not the circuit court. 


Norton, J.—This case is before the court on plain- 
tiff’s appeal from the judgment of the St. Louis court 
of appeals, affirming the action of the circuit court in 
sustaining a demurrer to plaintiff’s petition, and render- 
ing judgment thereon, and the only question involved is 
the sufficiency of the petition. 

The petition in substance alleges that John Doyle, 
in December, 1866, in his last will, made a number of 
specific charitable bequests, and provided that in case he 
should pay off such bequests during his lifetime, such 
payments should be treated by his executors as full 
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satisfaction of the same; that said Doyle died in Sep- 
tember, 1867, and between the time of making his will 
and his death, he made payments of certain of these 
specific bequests, amounting in the aggregate to 852,- 
000. It is further alleged that these bequests and pay- 
ments were made for the purpose of defrauding his 
widow out of her dower or child’s part in the sum so 
paid out. It further appears from the petition that the 
estate of said Doyle was worth about $200,000 over and 
above the said $52,000; that he died leaving his widow 
and four children; that he made no provision in his will 
for his widow, giving as a reason therefor that the laws 
of the state, made ample provision for her in his estate. 
It is also alleged that the estate is not yet fully admin- 
istered, and there still remains in the hands of the 
administrator $20,000, in real and personal estate unad- 
ministered, and that plaintiffs, as administrators, repre- 
sentatives of the widow, are entitled to have her dower 
therein, to the extent of $10,400, which would have been 
her dower or child’s part in the $52,000 given away by 
her husband in satisfaction of the specific bequests in 
his will. 

It was said in the case of McLaughlin v. MceLaugh- 
lin, 16 Mo. 242, ‘* that our statute only endows the widow 
of personalty, belonging to the husband at the time of 
his death. Hence any disposition he may make of his 
chattels during his life, a gift or any disposition to pre- 
vent the wife’s dower attaching, if made during his life, 
will defeat the dower.’’ And in the case of Sfone v. 
Stone, 18 Mo. 389, the opinion being delivered by Judge 
Scott, who also delivered the opinion in the case of We- 
Laughlin +. McLaughlin, it is said: ** Although dower 
is given in personal estate by our statute, yet it was not 
thereby intended to restrain the husband’s absolute 
control of it during his life, to give and dispose of it as 
he wills; provided it be not done in expectation of death 
with a view to defeat the widow’s dower. The husband 
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may do as he pleases with his personal property, subject 
to this restriction. After the enjoyment of the property 
in the most absolute manner, during almost his entire 
life, the law will not permit him, at the approach of 
death, and with a view to defeat his wife’s right of 
dower, to give it away. If such a disposition was 
allowed, the efficacy of the statute conferring dower in 
personalty would depend on the whim or caprice of the 
husband.”’ 

This case was followed in the cases of Tucker ». 
Tucker, 29 Mo. 350, and Tucker v. Tucker, 32 Mo. 
464, and the same doctrine had been announced in 
the case of Davis v. Davis, 5 Mo. 183. The gifts 
and conveyances in these cases were held to be void 
as against the widow; and her right to dower, in 
the property so disposed of, was recognized. The de- 
murrer in the case before us admits that Doyle, in his 
lifetime, did, in anticipation of death, give away $52,- 
000 of his property, for the purpose of preventing his 
widow from having dower therein, thus bringing her case 
within the principle announced in the cases above cited, 
and establishing her right to be endowed in the property 
thus given away. But this suit is not of that character. 
The plaintiffs are not pursuing the $52,000 given away 
and in the hands of the donees, who are not made 
parties, but the claim set up in the petition is that the 
widow is entitled to have $10,400, the amount of her 
dower in the $52,000 thus disposed, paid out of the 
§200,000 of property of the general estate unadmin- 
istered, and her representatives in this suit ask this to be 
done, without making the residuary legatees parties, 
who, under the will, would be entitled to this fund, and 
without showing that pursuit of the $52,000 in the 
hands of the donees, would be unavailable. We have 
been unable to find any authority giving sanction to such 
a proceeding, and the reasoning of counsel to establish 
the proposition that in apportioning or ascertaining the 
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widow’s dower in money or property that it is only 
estimated, and that she has no right in any particular 
fund, is (inasmuch as she takes as to the personal 
property after debts are paid, in the distribution thereof, 
an equal share with the children), overthrown by sec- 
tions 246, 247, and 249 of the Revised Statutes. 

In the cases above cited the property given away or 
conveyed by the husband was pursued in the hands of 
the donees. This is not attempted to be done in this 
case, and we may say of it as was said by Judge 
Thompson in the opinion of the court of appeals, that: 
“The only relief which courts of equity have ever 
granted in such cases, has been to set aside the fraudu- 
lent conveyance in so far as it affects the rights of the 
widow ; to charge fraudulent grantee or donee with a 
trust in her favor, and to require him to make good to 
her that which she would have received out of the 
property which the husband had thus conveyed or given 
away, if no such gift or conveyance had been made. 
There is no principle of equity which will allow the 
money or property, of which the widow has been thus 
deprived through the fraud of the husband in his life- 
time, to be charged against his general estate after his 
death. The widow cannot pass by the fraudulent donees 
or grantees of her husband, and allow them to keep the 
money of which his fraud, in which they have par- 
ticipated and of which they are the beneficiaries, has 
deprived her, and at the same time claim that a court of 
equity should enable her to put her hands in the pocket 
of some one else, and take therefrom what she has thus 
lost.”’ 

For the reasons herein given, the judgment of the 
court of appeals is affirmed, in which all concur. 
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THE STATE TO THE USE oF JACKSON CouNTYy v. Hick- 


MAN, et al., Appellants. 


Statute: CLERKS OF COURTS: FEES.- Section two of the act of the 
general assembly, approved March 30, 1874, relating to fees of 
clerks of courts of record, continued in force until superseded on 
the first Monday in January, 1883, by R. S., section 5627. 


County Clerks: FEES OF OFFICE. Services rendered by a county 
clerk to school districts, in furnishing names of persons owning 
real and personal property, to enable the county clerk to extend on 
the tax books the taxes assessed against such persons by such 
districts, do not belong to the duties of the office of the county 
clerk, and fees received by him therefor are not such as are 
denominated the fees of his office, and are not to be accounted for 
in his settlements with the county court. 


SETTLEMENTS WITH COUNTY cCoURT. But where such 
services were rendered by the deputy clerks during office hours 
and the fees therefor were reported by the clerk to the court and 
ordered to be paid into the treasury, which was done, the clerk 
cannot afterwards, in an action on his bond given for a subsequent 
term of office and for failure to pay over fees accruing during said 
subsequent term, claim credit for such fees on the ground that they 
were reported to the court and paid into the treasury by mistake, 
in the absence of evidence on the question of such mistake or error 
in reporting and paying such fees into the treasury. 


Orders of County Court: JupGMENTs. The orders of a county 
court in its settlement with the clerk, and by which the amount of 
fees to be retained by the clerk and the amount to be paid by him 
into the treasury are determined, partake of the nature of 
judgments. 


County Clerks: FEES OF OFFICE. Fees charged by the clerk of a 
county court for taking acknowledgments of deeds, granting certifi- 
cates to pension papers, and certificates of authority of other 
officers to act, affidavits, etc., constitute a part of the fees of his 
office, and as such are to be accounted for by him in settling with 


the county court. 





Appeal from Jackson Cireuit Court.—Hon. F. M. 
Back, Judge. 


AFFIRMED, 
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Comingo & Slover, Peak & Yeager, and C. O. 
Tichenor for appellants. 


(1) R.S8., 1879, sec. 5526, e¢ seg., amended the act 
of 1874 and constitute a revision of the latter act. 
Falconer v. Robinson, 46 Ala. 340. Such parts of the 
old statute as were not incorporated into the revision are 
annulled. Buck v. Spofford, 31 Me. 34; Hughes v. 
Farrow, 45 Me. 72. (2) If, then, the Revised Statutes 
of 1879 amended the act of 1874, and covered the whole 
subject matter of that act, although there is no clause to 
that effect, it operated as a repeal of the act of 1874. 
Bartlett ». King, 12 Mass. 587; Michols v. Squire, 5 
Pick. 168; Corn v. Cooley, 10 Pick. 37; Mich. Canal 
Co. v. Chicago, 14 Ill. 336; Sedg. on Statutes, p. 126; 
United States v. Claflin, 7 Rep. 33; 97 U. 8. Rep; Gray 
v. Mont, 45 lowa 591; Broaddus v. Broaddus, 10 Bush, 
p. 306; 14 Am. Decis., p. 210, note; MJurdock v. City 
of Memphis, 20 Wall. 590 ; Bowen v. United States, 100 
U. 8.; State v. Beagly, 60 Mo. 220. (3) And if the 
subsequent statute be not repugnant in all its provisions 
to the prior one, yet if the latter statute was clearly 
intended to prescribe the only rule that should govern in 
the case provided for, it repeals the original act. 
Rochester v. Barnes, 26 Barb. 657; State v. Jersey City, 
40 N. J. L. 257. (4) In any event, this isa case of 
casus omissus. The courts must take the act as the 
legislature has made it. A casus omissus can in no case 
be supplied by a court of law, for that would be to make 
laws. Sedg. on St., p. 307; Ha Parte Donalson, 44 
Mo. 149; Stamper v. Bridwell, 57 Mo. 22; Beskin v. 
Hill, 53 Mo., p. 492. Whatever may have been the 
intention of the legislature, it can only be gathered from 
the words used by it in the act itself, or acts in pari 
materia. Sedg. on St., pp. 243, and 382, and 3, and 
cases cited. 











76 SUPREME COURT OF MISSOURI, 





The State to use v. Hickman. 





Henry M. Withers and HZ. P. Gates for respondent, 
referred to the written opinion of the circuit judge. 


DreArmonpD, C.—This action is on the official bond 
of Wm. Z. Hickman, as county clerk of Jackson county, 
for the term of four years, beginning the first Monday 
in January, 1879. It is against Hickman and his sure- 
ties, to recover the amount of fees of the office alleged to 
have been wrongfully retained by said Hickman. The 
petition is in the usual form, and contains two counts, 
the first for $4084.48, fees charged to have been wrong- 
fully retained by Hickman out of the receipts of his 
office from the first Monday in January, 1879, to the thirty- 
first day of October, 1879, both inclusive ; which amount, it 
is alleged, was ascertained by the county court on an 
examination of said Hickman’s reports covering that 
period, to be in excess of his salary at the rate of $2500 
per annum, and the clerk hire allowance made him by 
said county court, and that he was ordered by said 
county court to pay into the county treasury such excess 
of fees in his hands, to-wit: $4084.48, which he has re- 
fused todo. The second count is to recover fees to the 
amount of $823.72, alleged to be the excess of the 
amount of the fees of the office for the year from 
November 1, 1879, to November 1, 1880, ascertained by 
the county court as in the other case, and ordered to be 
paid by said Hickman into the county treasury, and not 
by him paid. 

The answer admits the allegations of the petition as 
to the giving of the bond, its condition, etc., and says 
that the county court on a re-examination, in January, 
1881, of said Hickman’s annual reports from 1875 to 
October 31, 1879, after deducting from the receipts of his 
office his salary computed at the rate of $2500 per annum 
and the allowances for clerk hire, found there was due 
the county said sum of $4084.48. That in said reports, 
by the mistake of said Hickman, were embraced sums 
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aggregating $1318.75, received by said Hickman in 1875, 
1876, 1877, and 1878; the amount received each year 
being stated, which several sums were paid said Hick- 
man by the Kansas City, Independence, and Westport 
school districts for services in furnishing names of per- 
sons Owning real and personal property, to enable the 
county clerk to extend on the tax books the taxes 
assessed against such persons by the respective school 
districts. That said receipts did not belong to the office, 
and were by mistake included with the fees of the office, 
reported during said years. That said sums, by mistake, 
had been paid into the county treasury and that credit 
should be given, and appellants prayed credit, for said 
$1318.75 ‘‘upon any finding or judgment, if any,’’ that 
might be rendered against them. It was also alleged 
that of the $823.72 claimed in the second count of the 
petition, $306.03 was received for the like services ren- 
dered the Kansas City school district; that it didn’t 
belong to the office, and was by mistake included in said 
Hickman’s report, made in May, 1880, and the like 
credit for $306.03 was asked on any recovery, if any, on 
the second count. It was also alleged that, embraced in 
the different reports of said Hickman, was an aggregate 
of $120.75, received for taking acknowledgments te 
deeds, granting certificates to pension papers, and certifi- 
cates of authority of other officers to act, affidavits, ete., 
none of which fees, it was claimed, belonged to the 
office, and a credit for that sum was prayed on any re- 
covery, if any, against appellants. The answer further 
denies the authority of the county court to examine 
Hickman’s reports to determine what amount of fees he 
might retain, and denies that the county ever was enti- 
tled to the sums claimed, or is entitled to a recovery at 
all, but asserts that the sums claimed were, and re- 
mained, the property of said Hickman, and asked judg- 
ment for costs. 

The reply is that the $1318.75 and $306.03 were 
received by Hickman in his official capacity for services 
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rendered by his deputies during office hours, and that 
said sums constituted part of the fees of said office, and 
denies that the $1318.75, or any part of it, was erron- 
eously or by mistake reported or paid into the treasury, 
and alleges that the $120.75 was received by Hickman in 
his official capacity, for services so rendered, and that 
none of the credits asked should be given. 

This stipulatien was given in evidence: ‘It is 
hereby agreed by the parties herein, in addition to the 
facts admitted by the pleadings in this case, that the 
services rendered by the defendant, Wm. Z. Hickman, 
for the Kansas City, Independence, and Westport school 
boards, as set out in defendant’s answer, were performed 
by the deputy county clerks of said Hickman, and dur- 
ing office hours.”’ 

‘The cause being submitted to the court sitting as a 
jury, appellants asked declarations of law on the theories 
advanced in their answer, all of which the court refused. 
The court found for the plaintiff, and assessed the 
damages on the first count at $4084.48, and on the second 
count at $517.69, allowing the credit of $306.03 as prayed 
in the answer. Judgment was rendered for the amount 
of the penalty named in the bond, $5,000, and costs; 
execution to go for the amount of damages assessed, 
$4602.17, with interest at twenty per cent. per annum 
from date of judgment, and costs. Motions for new 
trial and in arrest being overruled the cause was appealed 
to this court. 

1. By the act of March 30, 1874, in relation to 
courts of record (Acts 1874, pp. 63, 64), the county clerk 
of the county of Jackson was entitled to retain annually 
out of the fees of his office two thousand five hundred 
dollars, and, in addition, such sum as the county court 
should allow for necessary clerk hire; and any funds 
then remaining from such fees were to go into the county 
treasury. This law was revised and amended in 1879, and 
as revised and amended is to be found in the Revised Stat- 
utes, section 5626 to section 5630. An important change 
in the law consists in a reduction in the amount which the 
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clerks might retain as their compensation out of the 
fees of their office, the reduction in the case of the clerk 
of the Jackson county court being five hundred dollars, 
annually, and in fixing limits within which allowances 
for deputies and assistants must be confined. The sec- 
tion effecting this reduction (5627, R. 8.) contains a 
proviso ‘‘that the provisions of this section shall not 
take effect until after the expiration of the terms of 
office of the present clerks of courts of record,’’ whose 
terms would regularly extend to the first Monday in 
January, 1883. The act of 1874 was not expressly re- 
pealed. Section two of that act regulated the compen- 
sation and allowances of the clerks. This section two 
was not carried into the Revised Statutes. Now, it is con- 
tended by appellants that since the entire act of 1874 
was revised and amended, therefore, the amended act 
repealed that of which it was amendatory, so that 
between the taking effect of the Revised Statutes in 
November, 1879, and the first Monday in January, 1883, 
neither section two of the old act nor the revised section 
(5627) was in force ; and hence, there being no law limit- 
ing the amount of fees the clerk should retain, he was 
privileged and entitled to retain all he might receive, 
and this action must fail. 

The general rule certainly is that an act ciiaimatiaii 
to revise and amend another act and embracing its sub- 
ject matter, whether old provisions are retained, ex- 
cluded, or modified, and whether or not new provisions 
are incorporated, does by necessary implication, if not in 
express terms, effect the repeal of the old law, unless a 
different purpose is manifested. It is clear enough that 
the legislature did not intend that the old section two 
should be repealed before the new section 5627 should be- 
come thelaw. In section 3160, Revised Statutes, it is pro- 
vided that: ‘All acts of a general nature, revised and 
amended and re-enacted at the present session (1879) of 
the general assembly, so soon as such acts shall take 
effect, shall be taken and construed as repealing all prior 
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laws relating to the same subject.’’ And section 3161 
further provides that: ‘‘ All acts or parts of acts of a 
general nature in force at the commencement of the 
present session of the general assembly, and not re 
pealed, shall be, and the same are hereby continued in 
full force and effect, unless the same be repugnant to the 
acts passed or revised at the present session.’’ Section 
two of the act of 1874 was in force at the commencement 
of the revising session as a portion of the general law. 
It was not repealed, it was not repugnant to any act 
passed or revised at that session, and put into effect in 
November, 1879. And so it continued “in full force 
and effect ’’ until superseded in 1883 by section 5627, Re- 
vised Statutes. The committee of revision could not, by 
their failure to carry forward this continuing portion of 
the act of 1874, lessen its binding force. 

2. Did the court err in refusing to allow, as a credit, 
the $1318.75 received in 1875, 1876, 1877, and 1878, for 
services rendered for the school districts? The services 
so rendered did not belong to the duties of the office of 
county clerk. The school directors were charged with 
the duty of performing them (acts 1875, p. 144; R. 8., 
sec. 7049). Hickman could not be said to have obtained 
this money as county clerk, and the receipts were not 
such as could be denominated fees of the office. But in 
this case the $1318.75 was earned by the deputy county 
clerks, as the parties agree, during office hours. These 
deputies were paid out of fees which, if not paid to 
them, would have gone into the treasury of the county. 
There is nothing in the record to show whether or not 
more was allowed by the county court for clerk hire dur- 
ing these years of 1875, 1876, 1877, and 1878, than it must 
have been necessary to allow, if the time of the deputies, 
during office hours, had not been devoted, in part, to the 
performance of the labors that brought the aggregate of 
$1318.75 into the hands of Hickman. These receipts 
were for the four years prior to the execution of the 
bond sued on. It cannot, therefore, be objected that the 
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sureties are held accountable for receipts not forming a 
part of the fees of the office. That they are not held for 
anything received for services of the nature of these is 
apparent in the allowance of the credit of $306.03. They 
eould ask no more on this account. Slate ex rel. v. 
Moeller, 48 Mo. 331. There is no evidence at all upon 
the question of mistake or error in the reporting or pay- 
ing into the treasury of this $1318.75, or any part of it. 
The answer alleges that the sums aggregating the 
$1318.75 were erroneously and by mistake reported and 
paid. This the reply denies, and there the question 
rests. There is no claim to this $1318.75 asserted by 
pleading it as a set-off or as a counter-claim, nor is there 
any allegation, or mistake, or error, on the part of the 
county court in its settlements with the clerk for the 
years 1875, 1876, 1877, or 1878, nor is any reason given 
why these settlements should not stand. The answer 
merely is that this aggregate did not really form any 
part of the fees belonging to the office, but was by mis- 
take of appellant, Hickman, reported and paid as such, 
and ‘*that said sum of $1318.75 ought to be allowed and 
credited to said Hickman upon any finding or judgment, 
if any, that may be rendered against him or the defend- 
ants herein, and for which and all other relief they 
pray.’ The orders of the county court made in the 
settlements with the clerk, and by which the amount of 
fees to be retained by the clerk, and the amount to be by 
him paid into the county treasury, are determined, par- 
take of the nature of judgments. They cannot be 
treated as of no consequence. Peake v. Redd, 14 Mo. 
79; State ex rel. v. Sullivan County Court, 51 Mo. 522. 
The court did not err in denying the credit. 

3. The exercise of the functions of appellant, 
Hickman’s, office put into his hands the $120.75, for 
which, as by mistake on his part reported, credit was 
asked. Section 5626. What the officer, as such, earned 
and received was properly regarded by the court as con- 
stituting a portion of the fees of the office. 

VoL. 84—6 
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The record disclosing no error, the judgment should 
be affirmed. Martin, C., concurs ; Ewing, C., dissents. 


Ewrne, C., Dissentine.—I concur in the opinion in 
this case, except as to its conclusion concerning the item 
of $1318.75. This suit was on Hickman’s official bond 
to recover money alleged to be due the county for ‘‘fees 
for all services of whatever character, done in his official 
capacity,’ ete., received by him over and above what is 
allowed by law. Sec. 5626, R. 8. 1879. The state can 
recover nothing more. The securities on his bond are 
liable for nothing more. It is admitted that this item 
was not received by him in his official capacity. The 
plaintiff’s petition in the two counts where these items 
are claimed, are identical, and the answer to each count 
is identical. In the one, the three hundred and six 
dollars item, the court below allowed the credit. In the 
other it is refused. The thirteen hundred and eighteen 
dollars item arose under an old bond, and if Hickman is 
liable for this sum his bondsmen on the bond in suit were 
not. It required no further evidence as to the $1300 
item than the written stipulation that this certain sum 
was not received by Hickman in his official capacity. 
The county is not legally entitled to this money and 
ought not to recover it. In my opinion Hickman and 
his securities ought to have credit for $1318.75, 





Russett, Administrator, v. Eupanks, ef al., Appel- 
lants. 


1. Wills, Construction of. Wills should be construed according to 
the intention of the testator, which should be gathered froma con- 
sideration of the whole instrument, including all its clauses, as well 
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as its general scope and design, but such construction must not be 
in contravention of law. 


2. Will: LIFE ESTATE: POWER OF SALE: REMAINDERMAN. The will of 
a husband giving a life estate to his wife with remainder over to 
legatees named in the will, but giving the wife power to sell and 
dispose of the property, creates in her a fee-simple estate if she ex- 
ercises the power, but if she does not, her life estate is not enlarged 
and converted into a fee,and the remainder over is valid, and, at her 
death, takes effect in the remaindermen. 


8. The will in this case construed to create only a life estate and 
the remainder over held valid. 


Appeal from Audrain Circuit Court.—Hon. Eisan 
RoBINSON, Judge. 


AFFIRMED. 


M. Y. Duncean,and Macfarlane & Trimble, for ap- 
pellants. 


(1) There is a clear fee-simple devised in the first 
clause as to all the estate after the debts are paid. R. 
S., sec. 4004; Green v. Sutton, 50 Mo. 192; 3 Cranch 
134; Jackson v. Robbins, 16 Johns. 5387; Jackson v. Bull, 
10 Johns. 18; Attorney General v. Hall, Fitzgibbons 314. 
(2) No subsequent limitation could be engrafted upon 
the fee given in the first clause. Aing v. King, 12 Ohio 
390; Berkeel v. Jacoby, 36 lowa 273; Ruby v. Barnett, 
12 Mo. 6; 2 Redfield on Wills (2d Ed.) 277. The cases of 
Reinders v. Koppelman, 68 Mo. 482; Gregory v. Cowgill, 
19 Mo. 415; Foot v. Sanders, 72 Mo. 616, and Camp- 
bell _v. Johnson, 65 Mo. 439, have no application to this 
case. There is no attempt at devising a life estate in the 
second clause of the will, but simply an enlarging—if 
such a thing can be done—of the power over the estate 
devised in first clause. (3) The absolute power of sale 
and conveying in second clause can have no reference to 
paying the debts, for the reason that Mrs. Williams was 
not made executrix. Had she been left executrix then 
there might have been some force in the argument. 
(4) This leaves the conclusion firmly fixed that there was 
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no intention to limit Mrs. Williams in the free use, en- 
joyment and disposal of the entire estate. (5) This 
establishes beyond cavil the estate to be fee-simple abso- 
lute in Mrs. Williams, destroys any ground for a limita- 
tion over as repugnant and void. 


T. B. Buckner, for respondents. 


(1) The intention of the testator when ascertained 
must control in the construction of the will. The inten 
tion is the controlling guide. Turner v. Timberlake, 53 
Mo. 371; Gaines et al., v. Fender, 57 Mo. 342; Carr ov. 
Diggs, 58 Mo. 400; Smith v. Hutchison, 61 Mo. 83; Alli- 
son v. Chaney et al., 63 Mo. 279; Reinders v. Koppel- 
man, 68 Mo. 490; Foote v. Saunders, 72 Mo. 616. 
(2) The intention is not to be gathered from single words 
nor single sentences, but from a consideration of the 
whole instrument and the general design and scope of it. 
Turner v. Timberlake, 53 Mo. 371; Allison et al., >. 
Chaney, 63 Mo. 279; Reinders v. Koppelman, 68 Mo, 
490. (3) That to give effect to the intention of the testa 
tor as gathered from the entire instrument, and the gen- 
eral design and scope of it, the courts must sometimes 
cut down, and sometimes enlarge estates, in order to 
carry out the leading and prominent objects of the tes- 
tator. Reinders v. Koppelman, 68 Mo. 490; Davis »v. 
Boggs, 20 Ohio St. 550; Baxter v. Bowver, 19 Ohio St. 
490; Smith v. Bell, 6 Peters 68. (4) A power of disposi- 
tion added to an express life estate does not enlarge it 
into a fee-simple estate, and the remainder over after the 
life estate would vest and be valid. Ruby v. Bennett et 
al., 12 Mo. 1; Gregory v. Cowgill, 19 Mo. 415; Green ». 
Sutton, 50 Mo. 190; Reinders v. Koppelman, 68 Mo. 490 ; 
Burwell v. Anderson, 3 Leigh (Va.) 348; L/arleson ». 
Redd, 15 Ga. 151; Burleigh v. Clough, 52 N. H. 267: 
Bradley v. Wescott, 13 Vesey 445; Jackson v. Robins, 
16 Johnson 587; Smith v. Bell, 6 Peters 68; 2 Redfield 
on Wills, sec. 52, p. 345. 
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Ray J.—This cause was begun in the circuit court of 
Audrain county, upon a bill in equity, filed by Franklin 
Russell, administrator of Julia Ann Williams, deceased, 
for the purpose of construing the will of Caleb V. Wil- 
liams, her late husband. The bill states substantially 
that plaintiff is administrator, ete. ; that his intestate, at 
her death, left personal property consisting of notes, ac- 
counts, and money amounting to $1,462.60, and certain 
real estate. That she acquired and held all said real 
and personal property under the will of one Caleb V. 
Williams, deceased, until her death, which said will was 
duly probated. The bill then alleges that Johnson W. 
Eubanks and others, naming them (appellants herein), 
are the heirs at law of the said Julia Ann Williams, and 
as such claim said estate. That Henrietta Gregg Robin- 
son, and the heirs of Frances Ellen Robinson, deceased, 
claim said property as legatees under the will of the said 
Caleb V. Williams, deceased. 

The heirs of Mrs. Williams answer, alleging that 
the said will gave to their ancestor an absolute estate in 
said property in fee, and it descended to them as such 
heirs. The legatees answer, claiming that by the terms 
of said will they were entitled to said property. 

Upon the trial the will was offered in evidence and is 
as follows: 

‘July 29, 1874. The last will of Caleb V. Wil- 
liams, of Audrain county, and state of Missouri. 
Being of sound mind at the time of making and publish- 
ing this my last will and testament, I give and devise all 
my estate, real and personal property to my beloved wife, 
Julia Ann Williams, after settling up all my lawful debts. 

to sell, to make deeds, and dispose of 

The said Julia Ann Williams is to have absolute control \ 
property as she may please 

of the said property during her lifetime \ only what may 

be needed to pay the lawful debts. At her death and after 

I will and bequeath all my property, real and personal, 

that she may have at her death to my two children of 
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John Robinson, namely, Frances Ellen and Henrietta 
Gregg Robinson. These children to share and share 
alike. To have and to hold and inherit all my property 
after her death. These two children [adoptas my lawful 
heirs, namely, Frances Ellen and Henrietta Gregg Rob- 
inson. Ido hereby appoint my friend, Franklin Russell, 
executor of this my last will and testament, the said 
executor to receive reasonable compensation for his ser- 
vices for settling up my estate. 
**CaLeB V. WILLIAMS.” 

As will be seen, the controversy is between the heirs 
at law of said Julia Ann Williams, and the legatees 
named in the will. The court found the issues for the 
legatees and construed the will to give to the said Julia 
Ann Williams an estate for her life only in said property 
with the power to sell and dispose of the same during 
her life, with the remainder over to the legatees named 
in the will. After unsuccessful motions for new trial 
and in arrest of judgment in the trial court, the heirs at 
law appealed the cause to this court. The question, as 
has been seen, is whether the devisee, Mrs. Williams, 
under the will, took an absolute estate in fee, or whether 
she took an estate during her lifetime, with remainder 
over at her death to the legatees named in the will. The 
solution of this question depends upon the intention of 
the testator, to be gathered from the willitself. That 
intention is to be gathered, not from single words, 
passages, or sentences, but from a consideration of the 
whole instrument taken together in its general scope and 
design. It may be conceded that that intention must not 
be in contravention of law; but with this limitation, 
these propositions are, we believe, not questioned by the 
authorities, in this state, or elsewhere: 58 Mo. 400; 61 
Mo. 83; 63 Mo. 279; 72 Mo. 616; 68 Mo. 490; 53 Mo. 
371; 19 Ohio St. 490, and 6 Peters (U. 8.) 68. 

For the heirs it is contended that the first clause of 
the will, without more, clearly evinces an intention ob 
the part of the testator to give his wife a fee-simple title 
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to all his property or estate, after the payment of his 
debts. For them, it is also insisted that the second 
clause of the will, properly construed, but confirms that 
intention; that the absolute control of the property, 
with power of sale and disposition, carries the fee, and 
that the limitation over is void and inoperative as being 
in contravention of the rules of law, etc. These posi- 
tions, we think, are not well taken. The will itself is 
very brief. In some respects it is awkwardly and inarti- 
ficially drawn. Upon the face of the paper there is an 
‘‘interlineation,”’ in the second clause, which gives rise 
to much, if not all, the doubt and difficulty in constru- 
ing the same. This interlineation, as it appears upon 
the paper before us, occupies a part of two spaces be- 
tween the lines, and has two marks A indicating where 
it comes in. On the original will, we find by inspection 
that it is so written as to occupy the entire length of the 
two spaces, or nearly so. One of said interlineation 
marks is in ink, and is placed after the word ‘control ;°’ 
and the other has some appearance of being in pencil, 
and is placed after the word ‘lifetime ;’’ but no question 
is made in the pleading, or otherwise, that said inter- 
lineations or marks are not genuine parts of the will. 
Nor can there be any question, we think, that the matter 
so interlined (although occupying separate spaces be- 
tween the lines, and having two marks \ A indicating 
where the same comes in), in point of fact, constitutes 
but one entire interlineation, and wherever inserted, is to 
be read as an entirety, and not as two separate interline- 
ations. Otherwise, bungling tautology is produced and 
the sense mutch obscured, if not rendered unintelligible. 

We may further premise that it is to be presumed 
that the interlineation was made, necessarily, after the 
will (or, at least, the clause in which it occurs), was 
written, and that, when first written, the document was 
complete without it. It does not follow, however, that 
the same when made did not become a part of the will, 
as much as any other portion. But the fact is mentioned, 














88 SUPREME COURT OF MISSOURI, 





Russell v. Eubanks. 





as it may serve to arrive at the real intention of the tes- 
tator, and thus aid in its proper construction. The 
second clause, prior to the interlineation, must have read 
as follows: ‘*The said Julia Ann Williams is to have ab- 
solute control of the said property, during her lifetime, 
only what may be needed to pay the lawful debts.” 
‘**To interline,’?’ Webster says, is ‘‘ to write between lines 
already written, for the purpose of adding to, or correct- 
ing what is written.” Further on we shall have occasion 
to consider what was the purport of the second clause, 
prior to the interlineation, and what was the legal effect 
of the matter so interlined. The manifest intention of 
the testator, by the will as originally drawn, to be gath- 
ered, as above stated, from a consideration of the whole 
instrument, including all its clauses, as well as its gen- 
eral scope and design, was, we think, to give the wife 
an estate for life in all his property, except what was 
necessary to pay debts, with remainder over to the lega- 
tees named in the will. Indeed, her absolute control of 
the property in express terms, is declared to be during 
her lifetime. The intention of the will, when amended 
by the interlineation, was to superadd to her estate 
during her lifetime the power to sell and dispose of the 
property as she pleased. The effect of this added power 
of disposition, if exercised by her, it may be conceded, 
would have been to carry the fee, and thus cut off the 
remainder. But it was only a power, and if not exer- 
cised her life estate was not thereby enlarged and con- 
verted into a fee, and the remainder over, at her death, 
is valid and takes effect in the remainderman. These 
positions, we think, are abundantly sustained by adjudi- 
cations in this state and elsewhere. Rubey v. Barnett 
et al., 12 Mo. 3; Gregory v. Cowgill, 19 Mo. 415 ; Green e. 
Sutton, 50 Mo. 190; Reinders v. Koppelman, 68 Mo. 490 ; 
Burwell v. Anderson, 3 Leigh (Va.) 348; Haralson ». 
Redd, 15 Ga. 151; Burleigh v. Clough, 52 N. H. 267; 
Bradley v. Wescott, 13 Vesey 445; Jackson v. Robins, 
16 Johnson 587; Smith v. Bell, 6 Peters 68; 2 Redfield 
on Wills, sec, 52, p. 345. 
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As to the proper place where the said interlineation 
should come in, we think it was intended to be inserted 
after the word ‘‘lifetime.’’ If so, the second clause 
would then read as follows: ‘*The said Julia Ann Wil- 
liams is to have absolute control of said property during 
her lifetime; to sell, make deeds and dispose of the 
property, as she may please, only what may be needed 
to pay the lawful debts.”’ That is, such of the said 
property as might be needed to pay. debts was, by the 
second clause, when amended, as well as before, reserved 
from her absolute control and power of sale, to the same 
extent as in the first clause of the will. It is well settled, 
we think, by the authorities above cited, that the express 
life estate clearly given the wife in the first instance, by 
the second clause was not converted into a fee by super- 
adding thereto the power of sale, unless the power was 
exercised by her, which is conceded not to have been 
done in this case. When looking at the entire instru- 
ment it is difficult, if not impossible, to resist the conclu- 
sion that the testator did not suppose that he had given 
his wife the property in fee, either by the first or second 
clause, or by both together. The fact that by the second 
clause she is to have the absolute control of said property 
during her lifetime, rebuts the presumption that by the 
first clause he designed to give her the fee. This intent 
is emphasized by the third clause, by which, in express 
terms, he wills and bequeaths all Ais property that his 
wife may have at her death, to the legatees, named in 
that clause. He further declares that said legatees are 
to have and to hold and to inherit all his property, after 
the death of his wife, and in express terms declares that 
he adopts them as his lawful heirs. This he would not 
have done if he had imagined that he had already, by 
the first and second clauses of the will, estopped himself 
entirely of all title to the property so limited to said 
adopted heirs. ° 

It may be true that he intended by the power to sell 
and dispose of the property as she pleased, to enable her 
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by exercising the power, to convert her life estate into a 
fee, but it is equally true that he intended and so pro- 
vided that, in case she did not exercise the power, the 
property so remaining at her death should go to and vest 
in the legatees in remainder. Of this, we think, under 
the language of the will and the rules of construction, 
there can be no reasonable doubt. 

Finding no error in the ruling or construction of the 
circuit court, its judgment is affirmed. All concur. 





THe STATE EX REL. ScHMUTZLER ef al., Plaintiffs in 
Error, v. Youne, County School Commissioner. 


School Districts, Change of Boundaries: sTaTuTE. — Under 
Revised Statutes, section 7023, relating to changes of boundaries of 
school districts, the warrant of authority for the vote thereon at the 
annual meeting is the proposition for the change posted by the 
school directors, and not the preliminary request of ten qualified 
voters residing in the affected districts to the directors to submit the 
matter to a vote. 


: JURISDICTIONAL FACT.—Even if the preliminary re- 
quest should be regarded in the nature of a jurisdictional fact, it is 
a fact which seems to be left to the directors to decide. It is for 
them to say whether the petitioners are qualified voters, and their 
decision cannot be attacked in a collateral proceeding or by man- 
damus. 


County Commissioner: MANDAMUS.—When under said section 
7023, Revised Statutes, in case of conflicting votes of the districts 
on the proposed change, the question is referred to the county 
commissioner for his decision, and he has acted, whether with or 
without jurisdiction, mandamus cannot be invoked for the purpose 
of reversing his decision. 


Error to Cole Circuit Court.—Hon. E. L. Epwarps, 
Judge. 
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AFFIRMED. 


NV. C. Kouns, and Edwards & Davison, for plaintiff 
in error. 


(1) Itis admitted that the usual function of a writ 
of mandamus is to compel an inferior court or officer to 
act when he has refused to discharge his duty. State ex 
rel. Adamson v. Lafayette county, 41 Mo. 221. This is 
not the only function of the writ. In the language of Mr. 
High, it lies to determine the jurisdiction of an inferior 
court or officer, and to correct any error growing out of a 
mistake as to jurisdiction. High on Extra. Legal Rem.., 
§ 69, and note. It also issues when the officer has acted 
or refused to act without jurisdictional facts. High on 
Extra. Legal Rem., § 88. In this state, where a circuit 
judge on demurrer decided a statute to be unconstitu- 
tional, and, therefore, held that his court had no jurisdic- 
tion, on mandamus, his judgment as to the constitution- 
ality of the statute was overruled and he was required to 
assume jurisdiction and try the case. State ex rel. Har- 
ris v. Laughlin, 75 Mo. 358. So also where a county 
court made a mistake as to their jurisdiction to grant a 
license and overruled the petitioner’s application, by 
reason of this mistake, the Supreme Court on mandamus 
set aside that judgment and ordered them to grant the 
license. Slate ex rel. Fitzpatrick v. County Court of 
Nodaway county, 80 Mo. 601. (2) Neither the county 
school commissioner nor the directors had power under 
the statute to make any change in the school district, ex- 
cept upon petition signed by ten qualified voters resident 
in each district, as required by law, nor to change the 
site of a school house, further away from the center of 
the district, without a vote of two-thirds of the qualified 
voters resident in the district. R. S., 1879, § 7023, as 
amended in 1883; Session Acts 1883, pp. 182, 185. These 
facts are jurisdictional and are always open to investiga- 
tion and contradiction, and the doctrine of estoppel does 
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not apply, and mandamus is the proper remedy to correct 
the action of the commissioner taken by him in the ab. 
sence of these jurisdictional facts. People v. Commis. 
sioner of Highways, 27 Barb. 86; Jefferson County 2, 
Cowan, 54 Mo. 234. 


Edwin Silver, for defendant in error. 


(1) This proceeding by relators cannot be main. 
tained, its object being to require R. E. Young, the 
county school commissioner of Cole county, to rescind and 
vacate an order in a matter as to which he acted in a judicial 
capacity, and in which by express provision of statute 
his decision is final. Revised Statutes 1879, section 
7023 ; acts 1883, p. 182 ; County Court, etc. v. Inhabitants, 
etc., 10 Mo. 679; Dunklin County v. District County 
Court, 23 Mo. 449; State ex rel. v. Byers, 67 Mo. 706. 
(2) Whether or not the signers to the petition to the 
school board to post a notice of the election possessed the 
requisite qualifications, was a preliminary question of 
fact, to be passed on and determined by the school board 
to which the petition was addressed, and the board hav- 
ing determined it, it is not open for review in this pro- 
ceeding. Snoddy v. Pettis County, 45 Mo. 364; Queen 
v. Justice, etc., 13 Eng. Com. Law, 985; Brittain v. Kin- 
naird, 1 Brod. & Bing. 432. (3) The petition of the ten qual- 
ified voters mentioned in Revised Statutes, section 7023, is 
not a necessary jurisdictional step in the matter of a vote to 
change the school district boundaries. The notice of the 
proposition for a change, required to be posted by the di- 
rectors twenty days before the annual meeting, is really 
the jurisdictional step in the proceedings. 


Martin, C.—This is a petition for the writ of man- 
damus, in the name of the state, at the relation of 
Schmutzler, Sanning, and Lauf, directors of a certain 
school district in Cole county, against Robert E. Young, 
county commissioner of schools, in which the circuit 
court is asked to issue its writ of mandamus requiring 
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said commissioner to vacate a certain order or decision 
made by him, and to dismiss the matter before him in 
which his decision was made, for want of jurisdiction to 
hear and determine the same. On the petition an alter- 
native writ was issued, which on motion of defendant was 
quashed. The petition was thereupon dismissed, from 
which action of the court the plaintiffs sue out their writ 
of error. 

The decision of the commissioner complained 
of was made by him under authority of section 
7023, Revised Statutes, 1879. Said section re- 
lates to the formation of new school districts, and 
directs that when a new district is to be formed 
composed of portions of two or more distriets, or 
the boundary lines of any district are to be changed, it 
shall be the duty of the directors of the districts affected, 
upon the reception of a petition signed by ten qualified 
voters residing in either of the districts affected, desir- 
ing such change, to post a notice thereof in each district 
interested, twenty days prior to the time of the annual 
meeting. The voters, when assembled, are to decide such 
questions by a majority vote. If the assent to the forma- 
tion of a new district or change of boundary lines is 
given by all the annual meetings of the various districts 
thus voting, the district is deemed to be formed. ‘‘ But 
if a part of the districts affected vote in favor of and a 
part against such change, the matter shall be referred to 
the county commissioner for final decision, who shall 
proceed to inform himself as to the necessity of the pro- 
posed change, and his decision thereon shall be final and 
shall be transmitted to the various district clerks, and by 
them be entered upon the records of the various dis- 
tricts.”’ 

It is alleged in the petition that a proposition to form 
a new district out of portions of the district of which 
the relators are directors and an adjoining district was 
submitted at the annual meeting of voters in each dis- 
trict; that the voters of the district in which relators 








94 SUPREME COURT OF MISSOURI, 





The State ex rel. v. Young. 





reside voted against the proposition, while the voters in 
the adjoining district voted for it, by a small majority ; 
that thereupon the commissioner, assuming that he had 
authority to act under said section, decided that the 
change of districts as contained in the proposition voted 
upon should be made, and the new districts established 
in accordance therewith, and transmitted his decision to 
that effect to the district clerks of the respective dis- 
tricts. It is alleged that he had no jurisdiction to make 
a decision in the matter for the reason that the petitions 
upon which the directors of the respective districts acted 
in posting notices of the proposed change to the voters, 
were not signed by ten qualified voters, as the law re- 
quires., It is then urged that the elections held in pur. 
suance of such notices were void and could not give rise 
to the conflict. between the districts, as contemplated in 
said section, which would authorize or sustain any action 
of the commissioner. I am inclined to think that the 
relators are wrong in respect to the supposed jurisdic. 
tional fact. The section makes it the duty of the direc- 
tors to act, when ten qualified voters request them to do 
so, but it does not assume to prohibit them from acting 
of their own motion when the interests of the district, 
in their judgment, call for action. Their action ter- 
minates by posting a proposition forachange. The propo- 
sition so posted by them is the warrant of authority for 
the vote at the annual meeting, and not the preliminary 
request of the ten voters to submit the matter to a vote. 

If the preliminary request should be regarded in the 
nature of a jurisdictional fact, it is a fact which seems 
to be left to the directors to decide. It is for them to 
say that the petitioners are qualified voters; and when 
they have practically so declared by posting the proposi- 
tion, I do not perceive how their decision can be success- 
fully attacked in any collateral proceeding or by 
mandamus of the courts. Sfate v. Hvans, 83 Mo. 319; 
Snoddy v. Pettis County, 45 Mo. 361. But irrespective 
of considerations of this character, I am satisfied that 
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the relators have misconceived their remedy in applying 
for the writ of mandamus. The right of decision in con- 
flicts between the districts is vested in the commissioner, 
and his decision, when made, in a case properly before 
him, is final. A mandamus from the courts can be in- 
voked when he refuses to decide, and, perhaps, a writ of 
prohibition when he assumes to proceed without juris- 
diction. But after he has once acted, whether with or 
without jurisdiction, a mandamus cannot be invoked for 
the express purpose of reversing his decision, as at- 
tempted in this case. In State ex rel. v. Lafayette 
County Court, 41 Mo. 222, Wagner J., remarks: ‘* Man- 
damus will not lie to compel an inferior tribunal to give 
a particular judgment ; or to reverse its decision where it 
has once acted ; its peculiar scope and province being to 
prevent a failure of justice from delay or refusal to act.”’ 
County Court of Callaway County v. Inhabitants, ete., 
10 Mo. 679; Dunklin County v. District Court, 23 Mo. 
449 ; State ex rel. v. Byers, 67 Mo. 706. 

The application for the writ does not come with good 
grace from the present relators. If the petition for the 
change, submitted to them, was not signed by ten quali- 
fied voters, why did they, in pursuance of it, post the 
proposition for consideration of the voters and conduct 
the election at which it was voted upon? If they had 
not done this, there could have been no election, and con- 
sequently no occasion for the commissioner to decide 
anything. After thus voluntarily contributing the prin- 
cipal fact necessary to support the commissioner’s juris- 
diction, they present themselves now in the attitude of 
impeaching their own record, in order to defeat the juris- 
diction they invited. 

The judgment of the circuit court quashing the 
alternative writ and dismissing the petition is affirmed, 
All concur. 
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Murpoon, Appellant, v. MILNER. 


1. Principal and Agent. Where one is actually or constructively 
the agent of another, all profits made by him in the business of the 
agency, beyond his ordinary compensation therein, belong ‘to his 
employer. 


2. Agent, Purchasing at Tax Sale. An agent for the owner of rea} 
estate cannot become its purchaser at a sale for taxes, without a pree 
vious and explicit renunciation of his agency. 


Appeal from Greene Circuit Court.—Hon. W. F, 
GEIGER, Judge. 


REVERSED. 
Massey & McAfee for appellant. 


(1) Milner was the agent of Murdoch to sell this 
land ; was his agent to pay taxes on same; his agent to 
protect the interest of his principal of the tax sale on the 
29th of May, 1880, and while acting as such agent he 
bought this land at that tax sale, and being thus the 
agent of Murdoch, it was a fraud on his part, pure and 
simple, to take title in his own name and for his own 
use. The act at once turned him into a trustee ex mali- 
ficio. Story on Agency, sec. 211, and notes; Squires’ 
Appeal, 70 Pa. 268; Morris v. Joseph, 1 West Va. 
256; Krutzv. Fisher, 8 Kan. 90; Blackwell on Tax Title, 
p. 401, and authorities cited there ; Thornton v. Irvin, 43 
Mo. 163-66 ; Z7unter ». Hunter, 50 Mo. 445. (2) This land 
was the subject matter of the agency, and Milner, by 
reason of this relation of private trust and confidence m 
relation thereto, was disabled from acquiring, in any 
manner, any interest in the property adverse to the 
interest of Murdoch, his principal. He might stand silent 
at such sale, the only one of all the world debarred from 
acting for himself concerning said property, and be 
without blame as an agent, but if he did act, it would be 
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for the benefit of his principal. The authorities before 
cited, and Gardner v. Ogden, 22 N. Y. 327; Winn »v. 
Dillon, 27 Miss. 494; Bain v. Brown, 56 N. Y. 285; 
Glumby v. Webb, 44 Mo. 444; Webster v. King, 33 
Cal. 348. 


C.W. Thrasher for respondent. 


(1) Milner & Lisenby, of which firm respondent, 
Milner, was a member, were not such agents of Mur- 
doch, the appellant, as to impose upon them any obli- 
gation to pay the taxes of appellant on the land in 
controversy, or te bid in said land at said tax sale for ap- 
pellant, or in any way to protect said appellant against 
said taxes. Aennedy v. Keating, 34 Mo. 25; Story on 
Agency, secs. 17, 19, and 126. This view of the case is 
not only-fully sustained by the evidence of what transpired 
between said parties before the time of the sale of the 
land for taxes as shown by the record, but is confirmed 
and made certain beyond a reasonable doubt by what 
took place between the same parties after said sale. 
(2) The offer of Milner and Lisenby to Murdoch after 
the sale of the land for taxes, that he might redeem it, 
and take the land, was not only never accepted, but 
directly refused by Murdoch, and does not constitute a 
contract which appellant can enforce in equity. Sheffield 
Canal Co. v. Sheffield & Rotherdam R. R. Co., 3 Rail- 
way Cases, 121; Hads v. City of Carondelet, 42 Mo. 113; 
Chicago v. Great Eastern R. R. Co., 43 N. Y. 240; Mar- 
tin v. Black, 21 Ala. 721; Bruner v. Wheaton, 46 Mo. 
363; Hough v. Brown, 19 N. Y. 111; Washington Ice 
Co. v. Webster, 62 Me. 348. Even if Murdoch had not 
absolutely rejected the proposition, the acceptance of it 
after the lapse of two years, would not be acceptance 
within a reasonable time so as to bind Milner & Lisenby, 
und consummate the contract. Chicago v. Great Hastern 
R. R. Co., 43 N. Y. 240. In this case, Murdoch, after 
considering the proposition from May to November with- 
VoL. 84—7 
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out making any reply to it, then, by his letter of No- 
vember 16, 1880, absolutely rejects the offer made him, 
and there the negotiations ended. (3) The letter of 
Milner & Lisenby, dated May 29, 1880, did not create 
Milner the trustee of Murdoch in holding the title of the 
land as contended by appellant. 


Norton, J.—This is a proceeding in equity, iiisti- 
tuted in the circuit court of Greene county, in which it is 
sought to have defendant declared a trustee for plaintiff 
of certain real estate described in the petition, and to 
compel him to account for so much thereof, as he had 
sold and conveyed. Issue was joined on the petition, 
and, upon a trial being had, judgment was rendered for 
the defendant, from which the plaintiff has appealed on 
the ground, that under the evidence he was entitled toa 
judgment and decree in his favor. 

It appears from the evidence, as preserved in the 
record, that plaintiff was a resident of the state of Michi- 
gan, and in 1867 purchased and became the owner in fee 
of certain lands and a lot in the city of Springfield, 
Greene county, particularly described in the petition; 
that in 1876 he entrusted the sale of said property to 
Milner and Lisenby of said city, a firm composed of de- 
fendant and John W. Lisenby, having a real estate and 
abstract office, dealing in real estate and paying taxes in 
the counties of southwest Missouri. The correspondence 
put in evidence by plaintiff between himself and this firm 
establishes, beyond question, the fact that defendant and 
his partner were the agents of plaintiff to sell the real 
estate in question. It, also, establishes the further fact 
that taxes from the year 1869 had accumulated on the 
property, which was an impediment to its sale, and that 
plaintiff being informed of it, authorized his said agents 
to procure a loan in Springfield to sufficient money to 
pay the taxes which he proposed to secure by pledging 
the property ; that they made an arrangement for a loan 
of $300, forwarded to plaintiff a deed of trust which he 
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executed, but having acknowledged the same before a 
justice of the peace the loan was not perfected. The 
following correspondence then took place between the 
parties : 

** BERRIEN SprinGs, Micu., March 13, 1880. 
“ Uessrs Milner & Lisenby: 

‘*GENTLEMEN :—I have been away from home so 
much since you returned the papers to me, that I have 
not had time to attend toit. Iam expecting, before the 
ist of May, funds sufficient to pay the taxes, when I will 
visit you and see whether I can dispose of the property. 
If not, I will send trust deeds. In the meantime, if you 
can secure me a purchaser for both pieces so as to net me 
$1,200, close the bargain. 

“ Yours truly. 
‘*Gro. H. Murpocn.” 


‘*SPRINGFIED, Mo., May 21, 1880. 
“Geo. H. Murdoch, Esq., Berrien Springs, Mich. 
‘Dear Srtr:—Your land is advertised to sell for 
taxes, and will likely go for taxes and costs, unless paid 
before sale. We write you so you may know about it, 
as sales are not subject to redemption, except at option of 
party buying. 
* Yours, etc., 
‘** MILNER & LISENBY.”’ 


‘*BERRIEN SPRINGS, Micu., May 26, ’80. 
* Messrs Milner & Lisenby: 

‘*GENTLEMEN :—Your note received. I have been 
expecting means to relieve me entirely. I am sure of it, 
but cannot fix the exact time when I can reach it. I 
hope, if you do not hear from me within a reasonable 
time, you will negotiate a loan. Send me a mortgage 
and I will return it by return mail. You did not say 
when sale would take place. I feel quite sure that 
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within thirty days I can send the money, but may be 
disappointed in this. For this reason I hope you will 
secure the loan in time to return mortgage to you before 
sale. 
‘Yours truly, 
‘Gro. H. Murpocu.”? 


‘*SPRINGFIELD, Mo., May 29, 1880. 


“Dear Str:—Yours received yesterday. We did 
not write dates, etc., of sale because we were a little in- 
different as to the matter, as we had exerted ourselves to 
get loan before, and it failed through no fault of ours ; 
but after yours received yesterday, and as the sale came 
off to-day, we arranged so as to have it bid off and let 
you redeem it in a reasonable time. So now the lots are 
sold and can be redeemed, or rather, the party who has 
received tax deed will quit-claim to you for a small ad- 
vance on what it would have before cost you, say, about 
$300 or $315 if paid soon, which would include taxes of 
1878 and 1879. Ofcourse this is only a temporary arrange- 
ment, and the sale to-day could be enforced and carry 
title to all of your land, but we can hold it in this way for 
alittle while. Let us know as soon as you can just what 
you will do. 

** Yours, etc., 
‘*MILNER & LISENBY.”’ 


‘*SPRINGFIED, Mo., Nov. 12, 1880. 
“‘Geo. H. Murdoch, Esq.: 

‘Dear Srr:—Your property has been sold taxes 
under our new law, which is done by order of publication 
for non-residents, and then a judgment is taken and 
property sold for the taxes, and whoever buys it gets all 
the title a man has. In your case the proceedings are all 
regular, and your lots are sold and you have no interest 
in them under our law; but we control the matter, so we 
could make an arrangement for you if you want to do it, 
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and write to you now for that purpose. Send us by 
yeturn mail just what you wish to do, and just what you 
will do immediately, and if we can arrange it, will do so ; 
but if you wish to do anything, it must be done now. 
Some sales are being made here of lots, and something 
may be done with these; but understand that this is 
your only chance. If not done now, it will stand under 
tax sale, and there is no redemption. 
‘** Yours, ete., 
**Mitner & LIsensBy.”” 


‘* BERRIEN SprinGs, Micu., Nov. 16, 1880. 
“‘ Messrs. Milner & Lisenby : 

‘*GENTLEMEN :—Yours received. 1 had the money 
when you wrote me that the property had been sold, and 
that purchaser asked a hundred dollars for his profits. I 
then thought that I would test his title in the United States 
courts, which I concluded todo. I will not be ready before 
spring to pay the taxes upon it. If purchaser is willing 
to do so, I will pay him then with ten per cent. interest. 
Otherwise, I will try the other course and let ‘ the tail go 
with the hide,’ or I will quit-claim to him both tracts 
for $800 cash, or half cash, balance at seven per cent. in- 
terest. My purchase of real estate in different parts of 
the country has kept me embarrassed for a number of 
years. But I am beginning to get out of that, and will 
do so shortly. 

‘Truly vours, 
‘““Gro. H. Murpocu.”’ 


‘* SPRINGFIELD, Mo., Nov. 19, 1880. 

‘* Geo. H. Murdoch, Hsq., Berrien Springs, Mich. 
**DreAR Str:—Yours received, and your offer is not 
at all acceptable to party who bought, who would not 
give one-half you asked, if that much, as he feels confi- 
dent of his title, and can hold it in spite of United States 
court under our present tax law, as proceedings are by 
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publication, and judgment is regular, and deed is taken, 
and if your letter is your wdtimatum, and you pro- 
pose to let the ‘tail go with the hide,’ we guess it will 
have to go. 





** Yours respectfully, 
*“MILNER & LISENBY.”’ 


It further appears that at said tax sale the defendant 
bought the property for the sum of sixty-two dollars and 
that it was worth between 81,500 and $2,000. It is to be 
noted that in the letter of May 21, 1880, informing plaintiff 
that his land had been advertised to be sold for taxes, the 
time of the sale which occurred on the twenty-ninth of 
that month was kept concealed from him; not only was 
the time at which the sale was to be made concealed, but 
the fact that defendant bought all the property at said 
sale for sixty-two dollars was not only concealed, but 
from the tenor of the letters relating to the sale, it 
was evidently intended to impress the mind of plain- 
tiff with the belief that some third party, discon- 
nected with the agency, had become the purchaser; 
thus making a strong case not only of swppressio veri, 
but also of suggestio falsi. It is clear to us that plain- 
tiff placed the real estate in question in the hands of 
defendant as his agent to sell it, and it is equally clear 
that defendant was the agent of plaintiff in negotiating a 
loan of money with which to pay the taxes due on it, 
and that defendant acted as plaintiff’s agent as to this 
property when it was sold, and that he bought it is 
shown by the letter of date the twenty-ninth of May, 
1880. 

It is further to be noted that in this letter, although 
defendant bought the property for sixty-two dollars, he 
proposed to make out of his principal a profit amount- 
ing to the difference between sixty-two dollars and three 
hundred dollars. The facts thus disclosed by the evi- 
dence brings plaintiff’s case within the operation of the 
principle that in all cases where a person is actually or 
constructively an agent for another, all profits and ad- 
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vantages made by him in the business beyond his or- 
dinary compensation is to be for the benefit of his 
employer. Story on Agen., p. 246, see. 211. So in 
the case of Bartholomew v. Leech, 7 Watts 172, it was 
held that an agent having charge of wild lands of 
another cannot become a purchaser thereof at a sale for 
taxes, without a previous and explicit renunciation of 
the agency, it being observed in the opinion that ‘‘ the 
most open and disinterested dealing is required of a 
confidential agent while he consents to act as such; and 
there must be an unambiguous relinquishment of his 
agency before he can acquire an interest in the subject of 
it. To leave a doubt of his position in this respeet is to 
turn himself into a trustee. It is unnecessary to recur to 
authority for a principle so familiar and so accordant 
with common honesty.”” The case of A¥sher o. Arutz, 
9 Kan. 501, is analogous to the one before us, where it was 
held that an agent having charge of lands cannot by a 
purchase of a tax sale certificate from the eounty for 
those Jands make himself the owner of the land as 
against his principal. See, also, O/dhams ov. Joues, 5 B. 
Monroe 467; Sciedda v. Sawyer, 4 MeLean 181; Worris 
v. Joseph, 1 West Va. 256; Grumley v. Webb, 44 Mo. 445, 

The judgment is hereby reversed and the cause 
remanded to the circuit court with directions to enter up 
a decree in plaintiff ’s favor, divesting defendant of title 
in said real estate by him purchased at the tax sale, and 
remaining unsold at the time this suit was brought, and 
investing plaintiff with title, and, also, requiring defend- 
ant to account and pay to plaintiff the proceeds of the 
sale of the parcel of ground sold to Lee and Alonzo Kim- 
brough, and also the value of the lot on the corner of 
Dollison and Walnut streets in the city of Springfield at 
the time of the sale to Wm. A. Comings, deducting 
therefrom the sum of sixty-two dollars paid by defend- 
ant at the tax sale, and, also, the amount by him since 
paid for taxes, with interest. All concur. 














104 SUPREME COURT OF MISSOURI, 





Swisher v. Sensenderfer. 





SwisHER v. SENSENDERFER, Appellant. 


1. Land: EQUITABLE TITLE. Where one located certain government 
land and received a certificate of entry and went into possession, he 
will be held to have the equitable title, although in his original ap- 
plication the land was misdescribed. Affirming Sensenderfer v} 
Kemp, 83 Mo. 581. 


2. Equitable Title: Notice. Such equitable title will prevail over the 
legal title where the holder of the latter had knowledge of the ex- 
istence of the former, or had such means of knowledge as to put 
him on inquiry. 


Appeal from Pettis Circuit Court.—Hon. Joun P, 
STROTHER, Judge. 


AFFIRMED. 
E.. J. Smith and W. S. Shirk for appellant. 


G. P. B. Jackson and John Montgomery for re- 
spondent. 


Ew1ine, C.—Sensenderfer sued Swisher in the circnit 
court of Pettis county, in ejectment to recover the west 
half of the northeast quarter of section thirty-two, town- 
ship forty-four, range twenty-three. The case was removed 
to the United States circuit court. The defendant in 
that case, Swisher, had only an equitable defence; and 
according to the practice in the federal courts, could not 
set up such claim to the action of ejectment. But in 
compliance with the practice there, he filed his bill in 
equity to assert his equitable title and asked a stay of pro- 
ceedings in the ejectment suit until the equity case 
should be disposed of. 

The averments of the bill, in substance, were, ‘‘ that 
one Lampton had entered the land in 1856, and received 
a certificate from the land office, evidencing that fact; 
that, through the mistakes of the local officenm, the 
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matter was improperly certified to the general land office ; 
that Lampton immediately took possession of the land 
and fenced part of it; that he sold it to one Mansur, who 
took possession and enclosed the whole of it, and in 1865, 
sold it to respondent, who has ever since been in actual 
possession ; that there had been a continued actual pos- 
sesion ever since Lampton’s entry, and that taxes had 
been regularly paid all the time; that appellant, with 
full notice of these facts and of respondent's rights, and 
for the purpose of defrauding respondent, had procured a 
patent to said land.’’ Then, by stipulation, the case was 
returned to Pettis county, when the defendant, Sensen- 
derfer, answered and the case was tried, and judgment 
rendered for Swisher and the legal title decreed in him 
from which appellant appealed to this court. 

The evidence in the case was voluminous, docu- 
mentary, and parol, and we think very satisfactorily 
establishes the fact that Lampton entered the land in 
controversy in 1856, took possession, and that he and his 
grantees have been in continuous possession under claim 
of title eversince. The testimony of the witnesses, Means 
and Lampton, clearly shows that Lampton went to the 
land office at Warsaw, paid the gold to Marvin, the regis- 
ter, for a land warrant number 26,384, which was located 
on the west half of the northeast quarter of section thirty- 
two, township forty-four, range twenty-three ; that Lamp- 
ton’s name was entered on the face of the plat book, and 
that a certificate of entry therefor was given to him; that 
he signed his name to a blank application which he left 
with Marvin, to be filled up. Lampton and Means swear to 
the certificate of entry, and in further evidence of the 
fact itis shown that afterwards the identical land was 
run out by the county surveyor, from the certificate 
itself. This, with other facts and circumstances in evi- 
dence, equally irresistible, goes to establish that fact be- 
yond controversy. The evidence shows, we think, that 
the land officers at Warsaw filled up Lampton’s applica- 
tion with section thirty-eight instead of thirty-two, and sa 
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reported at the general land office at Washington, and 
the records at Warsaw having been burned, the mistake 
was naturally perpetuated from Washington, in the certi- 
ficates of entries afterwards made out, based on the 
reports from Warsaw, and transmitted to Boonville, 
There is much other evidence tending to confirm this 
theory, but which we deem it useless to detail. 

The evidence further tends to prove, and the circuit 
court found, that at the time the alleged entry by Sen- 
senderfer was made, there is no reasonable doubt but 
that he had knowledge of the adverse claim of Swisher, 
or had such means of knowledge as to put him upon 
inquiry. But in this case it is useless to multiply wordse 
It is admitted by counsel that *‘in the main itis so much 
like that of Sensenderfer o. Kemp, 83 Mo, 581, that that 
‘ase decides this.’ Upon the authority of that case and 
the authorities there cited, the judgment of the cireuit 
court is affirmed. All concur. 





Crark v. Epear et al., Plaintiffs in Error. 


1. Fraud: DIRECTORS OF CORPORATION ISSUING BONDS FALSELY PUR- 
PORTING TO BE FIRST MORTGAGE BONDS. Directors of a corporation 
are liable to one suffering from the deception, where they know- 
ingly issue its bonds falsely purporting to be ‘first mortgage 
bonds,” and place them in the hands of an agent, and the latter 
sells them to a purchaser who is ignorant of the fact that they are 
not first mortgage bonds, and is deceived by the indorsement 
thereon to that effect. 


% Title to Land: FRAUDULENT MISREPRESENTATION. Fraudulent 
misrepresentations in respect to the title to land will entitle the in- 
jured party torelief. But the misrepresentation must be as to some- 
thing material, unknown to the injured party, relied upon by him 
and such as to induce him to refrain from an examination of the re- 
cords when accessible. 

8. Representations as to Credit of Another. Where written re- 
presentations as to the credit of another are the substantive induce- 
ments to the action of the party injured, recovery can be had by the 
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latter. although he may also have placed some reliance on oral assur- 


ances. 


4. Where, in an action for false representations as to the credit of 
another, although the petition charges both oral and written repre- 
sentations to have been made by the defendant, a demurrer to the 
petition should not be sustained, if, as in this case, it states a good 
cause of action as to the written assurances. 


Error to St. Louis Court of Appeals. 
AFFIRMED. 
W. F. Boyle and F. A. Cline for plaintiffs in error. 


(1) Neither the indorsement on the bonds nor the 
alleged verbal statements of the agent are such misrepre- 
sentations as will support the action for deceit. The bond 
proper contained no statement in regard to whether the 
deed of trust executed to secure its payment was a first 
mortgage. It was silent on the subject. And if the de- 
fendant in error believed that no other or prior incum- 
brance existed on the property, he derived this belief 
solely from the inference he drew from the words ‘first 
mortgage bond*’ on the back of the bond and entirely 
disconnected from its value. This was a mere endorse- 
ment or memorandum and no prudent person would have 
relied on it. (2) The petition avers that the prior deed 
of trust was duly recorded, hence defendant in error could 
have discovered the falsity of the representation by simply 
referring to the title records. Where the misrepresenta- 
tion is upon a fact equally open to the inquiries of both 
parties, and in regard to which neither could be presumed 
to trust the other, equity will not interfere. Cooley on 
Torts, p. 487: Wannell o. Kem, 57 Mo. 492. The only 
exception to the rule just stated is where some deceit is 
practiced for the purpose of putting the party claiming 
to be deceived off his guard, or where the latter reposed 
special confidence in the former. Dunn ». White, 63 Mo. 
186; Bailey vo. Smock, 61 Mo. 217; Langdon v. Green, 
49 Mo. 363; Bryan v. Hitchcock, 43 Mo. 527. (3) The 
verbal representations alleged to have been made are 
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within the statute of frauds. R. S., see. 2515; MWceKin- 
ney v. Whiting, 8 Allen 208; Wells vo. Prince, 15 Gray 
562 ; Kimball v. Comstock, 14 Gray 510; Browne on Stat, 
of Frauds. sec. 184; Swann v. Phillips, 8 Ad. & El. 457; 
Walther v. Menell, 6 Mo. App. 370. 


Crews & Booth for defendant in error, 


If the representations charged in this case were cal- 
culated to deceive, and did, in fact, deceive, it matters 
not that they are susceptible of a construction which may 
be literally true ; they are only the more dangerous for 
that reason. But whether they were made with the intent 
that they should be understood in the sense which induced 
plaintiff to act, is a question of fact to be found by the 
court orjury. See Clark v. Dickson, C. P., 5 Jurist (N, 
S.) 1029 ; 1Smith’s Lead. Cases, 7 Amer. Ed., part 1, top 
page 353; Kerr on Fraud and Mistake, 92, 93, 94, 95. It 
is immaterial that the defendants did not personally go 
to plaintiff and make said fraudulent representations, 
Ibid, Vol. 1, part 1, top p. 301, side p. 240; City Bank 
of Columbus v. Phillips, 22 Mo. 85. Plaintiff, having 
believed, and relied upon the truth of the representations 
of defendants’ agents, and, by reason thereof, bought the 
bonds, without notice of their falsity, defendants are 
clearly liable for any damage he has thereby sustained. 
Story’s Eq. Jur., sec. 191; Wannell v. Kem, 57 Mo. 478; 
Dulaney v. Rogers, 64 Mo. 201; Brownlee v. Hewitt, 1 
Mo. App. 360. This action is properly brought against 
the defendant, and not against the corporation. Green’s 
Brice’s Ultra Vires, pp. 252, 253, 255, and the notes on pp. 
250, 251, and 636 (1st Am. Ed). 


Back, J.—There was a judgment on demurrer to the 
second amended petition in this cause, in the circuit 
court, which was reversed in the court of appeals, and 
the cause is here on error to that court. The substantial 
averments of the petition are: that defendants were direc- 
tors and officers of a corporation known as the ‘‘ Martin- 
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dale Zinc Company;”’’ that in November, 1873, the 
corporation gave to Hill its note for $15,000, with twenty 
interest notes for three hundred dollars each, and se- 
cured the same by a deed of trust on the lands, machinery, 
etc., of said company, which was then duly recorded ; 
that in 1875 the defendants, as directors, to raise money 
for the corporation, and to adjust and secure debts owing 
by it to some of the defendants for advances, and to set- 
tle debts of the company, on which defendants were liable 
as endorsers, etc., executed and used the bonds of the 
corporation, payable to one James as bearer, for $1,000 
each with interest coupons attached, and secured the 
same by a deed of trust on the same property mentioned 
in the former deed of trust, but without making any men- 
tion of the former incumbrance; that the defendants 
‘aused to be printed in conspicuous letters and figures on 
each bond the following endorsement : 
‘* First Mortgage Bonds. 
$1,000. 
** Martindale Zine Company. 

“Interest ten per cent. Interest and principal pay- 
able in St. Louis on the first day of January and July.” 

That defendants, as directors of the company, in 
March, 1875, placed five of said bonds in the hands of an 
agent for sale; that defendants in so causing the bonds 
to be executed with the recitals contained therein and the 
endorsement thereon, represented to plaintiff that the 
deed of trust, executed to secure the bonds, was the first 
lien upon the property conveyed: that the defendants 
caused the agent having the bonds for sale to, and he did, 
to induce plaintiff to purchase the bonds, untruly repre- 
sent to plaintiff that the corporation was solvent and 
doing a prosperous business; and that the bonds were 
issued to save money, to extend and enlarge its business ; 
that plaintiff had no knowledge of the existence of the 
prior deed of trust, and believing and relying upon all 
of the said representations, purchased the five bonds and 
paid therefor $5,000. The petition then alleges that these 
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verbal representations were false ; that the company was 
not solvent ; and that defendants knew them to be false, 
and knew that the endorsement on the bonds, to 
the effect that they were first mortgage bonds, was false, 
and that the property was subject to the prior deed of 
trust ; that the interest coupons were paid to January, 
1879, and that he then first learned of the fraud and de- 
ception ; that the property was sold under the first deed 
of trust in October, 1878, and in 1879 the corporation 
suspended business, and has no property whatever, and 
that the bonds and remaining coupons remain unpaid. 

1. The first specific ground of the demurrer is: ‘‘ No 
representations are averred to have been made by the de- 
fendants, or either of them, such as did or should have 
induced plaintiff to purchase his said bonds, or which did 
or should have deceived him in relation to the existence 
of said prior mortgage.’’ That the representations set 
out in the petition did induce the plaintiff to purchase 
the bonds, and that those representations did deceive 
him in relation to the prior mortgage is clearly asserted 
and presents definite issues of fact, and the contrary can- 
not be averred by demurrer. Before we can say, asa 
matter of law, in the face of what is alleged in the peti- 
tion, that these representations should not have induced 
him to make the purchase and should not have deceived 
him, it should clearly appear from the other facts stated, 
that these alleged results could not fairly follow. Now, 
in a very technical sense, these bonds were first mortgage 
bonds, but they were secured by a deed of trust, recited 
on the face of the bonds, and each bore the endorsement, 
‘* First Mortgage Bonds.’? A natural and reasonable 
meaning of all this, is that these bonds were secured by 
the first lien on the property, by way of deed of trust or 
like security. When bonds of this character are put 
upon the market for sale, it is not at all unreasonable to 
believe that those who bought would look upon this state- 
ment thereon as an assertion that they were secured by 
the first lien upon the property ; nor are we prepared to 
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say that such an assertion is one to be taken under all 
circumstances as mere matter of praise and commenda- 
tion of the security so offered for sale. Of course, it may 
‘ appear on trial that the plaintiff did not rely upon this 
statement and that it did not deceive him, but this the 
court cannot affirm from the petition, admitted as it is. 

Nor can it be announced as a correct proposition of 
law. that because an examination of the records would 
have disclosed the true state of the property, as respects 
this prior incumbrance, he had no right to rely upon 
these alleged representations. The fact that this infor- 
mation was at hand and could have been ascertained by 
an inspection of the records is entitled to its weight, in 
determining whether the representations were such as 
would impose upon one of ordinary prudence, but it does 
not constitute a full answer to the charges made in the 
petition. Fraudulent representations in respect to title 
to land will entitle the injured party to relief. Holland 
o. Anderson, 38 Mo. 55; Langdon v. Green, 49 Mo. 363 ; 
Bailey e. Smock, 61 Mo. 213. But the misrepresentation 
must be as tosomething material, unknown to the injured 
party, relied upon by him, and such as to induce him to 
refrain from an examination of the records, when acces-. 
sible. 

2. A further objection is that the representations 
were not made in writing, subscribed by the defendants, 
or any one authorized so to do by them. This objection 
is based upon section 2515, Revised Statutes, which differs 
in no material respect, so far as this case is concerned, 
from that of 9 Geo. 4, chap. 14, sec. 6. This statute is 
regarded as a supplement to the statute of frauds, and has 
been adopted by a portion only of the states of this union. 
The statute is: ‘*Noaction shall be brought to charge 
any person upon, or by reason of any representation or 
assurance made concerning the character, conduct, credit, 
ability, trade, or dealings of any other person, unless such 
representation or assurance be made in writing, and sub- 
scribed by the party to be charged thereby, or by some 
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person thereunto by him lawfully authorized.’ It was 
considered in McKinney v. Whiting, 8 Allen 208; Wells 
v. Prince, 15 Gray 562; Kimball v. Comstock, 14 Gray 
510; see, also, Devaux v. Steinkeller, 3 Jur. 1053. We 
are not to go beyond the express terms of the statute in 
its application. Medbury v. Watson, 6 Met. 246 ; Norton 
v. Huxley, 13 Gray 285. If written representations are 
the substantial inducements, recovery can be had, 
although some reliance may be placed upon oral assur- 
ances. Tatton v. Wade, 18 C. B. 371. Here the oral re- 
presentations, if otherwise within the statute, are merely 
incidental or stated in furtherance of the main ground of 
the complaint, and come within the reason of the rule 
asserted in Tatton v. Wade. But if we strike out so much 
of these verbal representations as can, in any event, be 
said to be assurances concerning the credit, etc., of 
another, still there is a good cause of action left and for 
that reason, also, the demurrer ought not to be sustained. 

The judgment of the court of appeals is affirmed. 
All concur, 





Buus, by Guardian, v. Tue City oF Kansas, Appellant. 


City: STREET IMPROVEMENT: BLASTING: RESPONDEAT SUPERIOR. A 
“city is not liable for injuries received by one resulting from blasting 

of rock done by a contractor in necessary performance of his con- 
x tract for the improvement of a street, and this is true, notwithstand- 
ing the city had reserved the right to annul the contract or suspend 
work under it, whenever, in the judgment of the city engineer, there 
was good reason for doing so, and, although the contract also made 
it obligatory upon the contractor to discharge any workmen, engaged 
upon the work, who should disobey any direction of the city engineer 
as to the workmanship, or material used, or expended upon the work. 


























OCTOBER TERM, 1884. 





Blumb v. The City of Kansas. 





_— 


Appeal from Jackson Circuit Court.—Hon. T. M. GIL, 
Judge. 


REVERSED. 
Wash Adams and R. H. Field for appellant. 


(1) There was no privity whatever between the city 
and the servants of the contractor, and hence it is not 
liable for their acts. Aelly v. Mayor, 11 N. Y. 433; 
McCafferty v. R. R., 61 N. Y. 178; Joliet v. Seward, 86 
Ill. 402. (2) The city was not liable for the failure of 
the city engineer to suspend the doing of the work, though 
he might have done so if he saw fit to under the contract, 
because that was discretionary with the engineer. Dillon 
on M. C. (3d Ed.), sec. 949; Hdwards v. Ferguson, 73 
Mo. 686; Schoettgen v. Wilson, 48 Mo. 253. (3) The 
doctrine of Welsch v. St. Louis, 73 Mo. 71, and that class 
of cases, holding a city liable for injuries resulting from 
putting or leaving the street itself in a dangerous condi- 
tion, is inapplicable to the case at bar. Campbell v. 
Montgomery, 53 Ala. 527; Russell v. Columbia, 74 Mo. 
492. 

W. J. Scott and D. J. Haynes for respondent. 


(1) The city engineer had the general supervision of 
the work and was empowered by the terms of the contract 
to cause the discharge of workmen, to annul the contract 
or suspend the work whenever, in his judgment, there 
existed good cause therefor. (2) The city reserved the 
right to suspend the work, and it was its duty to do so 
whenever life or property were endangered by the man- 
ner in which the same was prosecuted. The city has ex- 
clusive control and power over its streets. Amended 
Charter of Kansas City, p. 13, sec. 1, paragraph 7; 2 Dil- 
lon on Mun. Corp., sec. 538. And having such control 
and power, it was its duty to keep its streets in a safe 
VoL. 84—8 
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condition, and failing in this duty, it became liable for al] 
injuries resulting from this negligence. The City of 
Logansport v. Dick, Adm? x, et al., 70 Ind. 80; Loewer 
v. City of Sedalia, 77 Mo. 443; Russell v- Columbia, 74 
Mo. 480; Staples v. Town of Canton, 69 Mo. 592; Bas. 
sett v. St. Joseph, 53 Mo. 290; Hull v. Kansas City, 54 
Mo. 598; Blake v. St. Lowis, 40 Mo. 569. And the city 
cannot, by any contract it might make, avoid its liability 
to third persons for injury resulting from a breach of its 
duty in the care and control of its streets. Logansport 
v. Dick, Adm’ x, et. al., 70 Ind. 80; Russell v. Columbia, 
supra; Mahanoy Township v. Scholly, 84 Pa. St. 136; 
Grove v. Fort Wayne, 45 Ind. 429; Mayor and Alder- 
men of Memphis v. Lasser, 9 Humph. (Tenn.) 760 ; Vash- 
ville v. Brown, 9 Heisk. (Tenn.) 1; Washville v. Brown, 
24 Am. Rep. 289; Zhe Town of Centerville v. Woods, 57 
Ind. 192; Blake v. St. Louis, supra; 2 Dillon’s Mun, 
Corp., sec. 791; Detroit v. Corey, 9 Mich. 165; Storrs o. 
Utica, 17 N. Y. 104; Welsh v. St. Louis, 73 Mo. 73; 
Chicago v. Brophy, 79 Ill. 277. And it makes no differ- 
ence that the city was compelled to or did let the work 
to the lowest bidder. 2 Dillon on Mun. Corp. 791 ; Detroit 
v. Corey, supra. The position of the injured party is of 
no consequence ; the question is, whether the injury re- 
sulted from a neglect of duty on the part of the city. 
Kiley v. City, 69 Mo. 108; Bassett v. St. Joseph, 53 Mo. 
290; McGary v. Loomis, 63 N. Y. 104. 


Henry, C. J.—This is an action to recover damages 
for an injury to plaintiff, from a blast made in construct- 
ing a sewer in the City of Kansas, by which a stone was 
thrown upon or against plaintiff. In 1881, the city let a 
contract to one O'Connell, to build a district sewer in 
Locyst street, from Tenth to Twelfth street, to be paid 
for in special tax bills against property in that sewer dis- 
trict, and, in the course of constructing the sewer, it be- 
came necessary to remove, by blasting, rock that was 
encountered in the prosecution of the work, and it was 
in making a blast for that purpose that plaintiff received 
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the injury complained of. She recovered against the city 
a judgment for $2,000, from which the city has appealed. 
By the contract between the city and O’Connell, the 
former had the right to annul the contract or suspend 
work under it, at any time during its progress, whenever, 
in the judgment of the city engineer, there was good rea- 
son for doing so. It was also made obligatory upon 
O'Connell to discharge any workman engaged upon the 
work who should disobey any direction of the city 
engineer, as to the workmanship, or material used, or ex- 
pended upon the work. 

There was evidence to the effect that blasting is dan- 
gerous, but may be done by careful management, and is 
not necessarily dangerous. ‘There was also evidence to 
the effect that the city engineer was notified by Mr. Mills, 
a citizen living in the vicinity, that the men engaged in 
the work were guilty of carelessness in making the blast, 
but that the city engineer took no steps to stop this care- 
less blasting. He made no report of the fact to the city 
council, or remonstrance to O’Connell. On the foregoing 
facts the question of liability of the city to the plaintiff 
depends. ‘The numerous cases cited by respondent’s 
counsel, in relation to the duty of a city to keep its streets 
in a safe condition for public travel, have no application 
to the case at bar. The city was in the discharge of a 
duty in making this sewer, and the complaint here is, 
not that the plaintiff was injured by any defect in a 
street, but by the negligence, or carelessness of a contractor 
employed by the city to construct a work of public utility, 
in the performance of which she was injured by a stone, 
which, in blasting rock, was thrown against her. 

The city had let the entire contract to construct the 
sewer to O'Connell. It had no control over the persons 
hired by him, except as stipulated in the contract—and 
that only went to the extent of obliging O’ Connell to dis- 
charge any workman who should disobey any directions 
ef the city engineer, as to the workmanship, or material 
used, or expended upon the work. It did not give the 
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engineer, or the city, the right to discharge them, 
and this permission had no reference to the manner of 
doing the work, but only to the workmanship, the char- 
acter of the work, and the quality of the materials used, 
Certainly the mere reservation of the power to suspend 
the work, or annul the contract, did not make the city 
liable for negligence in the construction of the work. If 
there was good ground for either suspending the work, 
or annulling the contract, there is no evidence that the 
city was so informed by the city engineer. He, it is true, 
was notified that O’Connell’s men were negligently 
making blasts, but that was not communicated by him te 
the city council as a sufficient reason in his judgment for 
suspension of the work, or cancellation of the contract. 
It cannot be declared asa matter of law, that for any 
negligence of O’Connell in the prosecution of the work it 
was the duty of the city to suspend it, or cancel the con- 
tract. No such right was reserved in the contract. The 
right reserved was to suspend the work, or annul the 
contract whenever, in the judgment of the city engineer, 
there was good reason for doing so. 

The case of Kelly v. The Mayor, 11 N. Y. 433, inits 
main features is similar to this. A still stronger case, in 
the same line, is that of McCafferty v. S. D. & P. M. R. 
R. Co., 61 N. Y. 180, where a railroad company let the 
contract to an individual to build its entire road, and the 
blasting complained of was done by men employed by a 
sub-contractor. The court observed: ‘* Over these men 
the defendant had no control. It neither hired nor paid 
them, and could not control, direct, nor discharge them. 
Hence, the rule of respondeat superior applies, and the 
principal for whom the men were working, and by whom 
they were employed, and not the defendant, is liable 
for the damage done to plaintiff.” Again the court re- 
marks: ‘*This is not a case where the defendant con- 
tracted for work to be done, which would necessarily pro- 
duce the injuries complained of. They were caused by 
the unskilful and negligent manner in which the blasts 
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were conducted. The injuries were not occasioned in 
consequence of the omission of any duty which was in- 
cumbent on the defendant.’’ These observations are ap- 
plicable to the case at bar. 

The City of Logansport v. Dick Arner, 70 Ind. 80, is 

an authority to the contrary, but in that case the court 
expressly recognizes the general rule of law to be, that 
‘‘when the work contracted for was not a nuisance per se, 
the employer of the contractor for such werk will not be 
liable to a third person for an injury, or death which re- 
sults from the wrongful act or omission of such contractor, 
his servants, agents, er sub-contractors, in the perform- 
ance of such work,’’? and then proceeds to hold the city 
liable, on the ground of the exclusive power conferred 
upon it, involving a duty to keep its streets in a safe con- 
dition for use in the usual manner by travelers. In that, 
as in this case, the plaintiff was not injured by any defect 
on the street, but by being struck with a rock, thrown 
by blasting in the street for the purpose of laying down 
water pipes. That and this case are wholly unlike that 
of Russell v. Columbia, 74 Mo. 492, in which the doctrine 
of the liability of the city was carried as far as warranted 
by the authorities, and the case of Mahanoy Township 
v. Scholley, 84 Pa. St. 136, cited in support of his views 
by the learned judge who delivered the opinion in Logans- 
port v. Dick, supra, does not sustain them. 

There, under an act of assembly, ‘‘all control over 
the repairing of the public roads in Mahanoy township is 
put into the hands of a contractor,’’ and the court uses 
the following language: ‘‘ Has the township discharged 
its whole duty to the public, when it has contracted for 
the making and repairing of its roads? This question is 
answered in the mere statement thereof. The affirmance 
of the proposition would be contrary to the express terms 
of the act itself; for the supervisor is to inspect the 
making and repairing of the public roads at least once 
every month, and he is to be fully satisfied that the con- 

tracts have been fully complied with before the contractors 
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are paid for their work.’’ The injury sued for in that 
case did not occur in the prosecution of the work of re- 
pairing the highway, but was a consequence of a defect 
in the highway, and the court distinguishes it from the 
case of Painter v. Pittsburgh, 10 Wright 213, ‘and 
others of that class, for the accident did net happen dur. 
ing the progress of the work, and whilst the contractor 
had the road in his exclusive control, but after it was 
turned over to the township as a finished job, and in 
proper repair.’’ The language in quotations is that of the 
court. 

The case of Painter v. Pittsburgh, supra, approved 
in that of Mahanoy Township v. Scholley, supra, held 
the city of Pittsburgh not liable to one who fell into an 
excavation in the street, made in the construction of a 
sewer by parties to whom the city had let the contract to 
build it. It was found that the negligence of the con- 
tractor, in not properly guarding the excavation, was the 
occasion of the plaintiff’sinjury. It is a case resembling 
the case of Russell v. Columbia, supra, only distinguish- 
able from it in the fact, that the construction of sewers 
where needed was a public duty, and the excavation made 
by the contractors was not for a private corporation, 
which was to derive profit from the work, while the ex- 
- cavation made in the street of Columbia was made by a 
private corporation, for its own profit and gain, with the 
permission of the city. This also distinguishes the case 
of Russell v. Columbia, from that of Parry v. St. Louis, 
17 Mo. 121, and cases of that class, with which it is not in 
conflict. The judgment of the circuit court is reversed 
and the cause remanded. All concur. 
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Rosertson v. Toe Wasasn, St. Louris & Pactric RAtIL- 
wAY Company, Appellant. 


1. Railroad: KILLING STOCK: EVIDENCE. In a common law 
action against a railroad for negligently running over and kill- 
ing a cow, it is competent for the plaintiff to prove that the train 
was running in excess of the speed permitted by an ordinance of the 
town in which the killing occurred. 


2. Negligence: ORDINANCE: EVIDENCE. The cause of action not 
being founded on the ordinance it is not necessary to plead it, but if 
the defendant was running its train in violation of it, such fact is 
competent to support the charge of negligence. 


8. Evidence. While it may be error for a witness with no more 
knowledge than the jurymen to give his opinion as to the possibility 
of stopping a railroad train, yet it will be no ground for reversal, 
unless it appears that the opposing party was prejudiced by such 
testimony. 

4. Town: SPEED OF TRAINS. A town having the power to pass 
“by-laws and ordinances for the regulation and police of such 
town,” has authority to regulate the speed of railroad trains so as to 
protect life and property. 


Appeal from Daviess Circuit Court.—Hon. Joun. C. 
HoweELL, Judge. 


AFFIRMED. 
W. IT. Blodgett and Geo. S. Grover for appellant. 
W. D. Hamilton for respondent. 


(1) Where a city ordinance requires railroad trains 
while running through the city limits to observe certain: 
rates of speed, a failure to comply with such ordinance is 
negligence per se. Karle v. K. C., St. Jo.&C. B. R. Co., 
55 Mo. 476. (2) The running ofa heavy freight train at 
the rate of fifteen or twenty miles an hour over public cross- 
ings in a town where people are continually passing, is 
negligence. McPheeters v. H. & St. Jo. R. R. Co., 45 
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Mo. 22; Karle v. K. C., St. Jo. &C. B. R. R. Co., 55 
Mo. 476. (3) This is an action at common law for negli- 
gently aid carelessly killing plaintiff’s cow, and it may 
be shown that defendant failed to ring the bell or sound 
the whistle, and failed to comply with said ordinance, or 
any other negligent act may be shown, or it may be 
shown to be the result of several negligent acts combined. 
Edwards v.C., R. I. & P. Ry. Co., 76 Mo. 399; Mapes v. 
C., R. I. & P. Ry. Co., 7% Mo. 367; Goodwin v. C., R. I. 
& P. Ry. Co., 75 Mo. 73; Lynn. Ct, R. 1 & P. Ry. Co., 
75 Mo. 167. (4) If by the exercise ef due care and 
caution the agents in charge of said train could have seen 
said cow in time to stop the train and avoid the injury, 
and did not do so, it is negligence, and the company is 
liable. Owens vy. H. &. St. Jo. R. R. Co., 58 Mo. 386; 
Isabel o. H. & St. Jo. R. R. Co., 60 Mo. 475; Pryor o. 
St. L., K. C. & N. Ry. Co.,69 Mo. 215 ; Harlan v. St. L., 
K. C. &N. Ry, Co., 65 Mo. 22. (5) All the law appli- 
cable to the case was given in plaintiff’s first and second 
instructions, and fairly presented the case. Wéilson 2. 
K. C., St. Jo.&C. B. Ry. Co., 60 Mo. 184; Miller v. Till- 
man, 61 Mo. 316. 


Martin, C.—This is a common law action for negli- 
gently and carelessly running over and killing a cow 
belonging to plaintiff, valued at forty dollars. On 
appeal to the circuit court judgment was recovered by 
plaintiff as below, from which the defendant brings the 
case here by appeal. It appears from the evidence that 
on or about the first day of June, 1881, a freight train of 
the defendant, with some fifteen or twenty cars, with a 
caboose at the rear end, was in the evening, before dark, 
going eastward on the defendant's track, within the corpo- 
rate limits of the town of Jamison; that the grade 
descends somewhat on the road leading through the town; 
that the plaintiff’s cow was on the track of the railroad 
at a road crossing about two hundred yards or more east 
of the depot, with her head turned eastward from the 
train; that, on approaching a read crossing, about twe 
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hundred and fifty or three hundred yards west of the 
depot, the whistle. was sounded at the whistling post 
eighty rods west of the depot, and the bell rung at said 
last mentioned crossing ; that no signal by bell or whistle 
was given as the train approached and passed the east 
crossing, at which the cow was killed, and no effort 
made to stop it; that the train was moving at the rate of 
fifteen or twenty miles an hour, the usual rate of speed 
for freight trains; that by an ordinance of the town of 
Jamison trains are prohibited from being run within the 
limits of the town at a greater rate of speed than six 
miles an hour. 

I. It is urged as error that the court, against the 
objection of defendant, permitted the plaintiff to prove 
the existence of the ordinance without any allegation re- 
lating to it in his statement. I see no error inthis. The 
plaintiff’s cause of action was not founded on the ordi- 
nance. The ordinance furnished no cause of action, and 
for these reasons it was unnecessary to plead it. The 
existence of the ordinance was only a fact bearing upon 
the conduct of the managers of the train, and whether 
the defendant was guilty of negligence at the time and 
place, resulting in loss to the plaintiff, depends upon 
all the facts legally bearing upon their action. If de- 
fendant was running its train in violation of law at the 
time, such fact is competent evidence in support of the 
charge of negligence. Goodwin v. Chicago, Rock Island 
¢ Pacific R. R., 7 Mo. 73; Lynn v. R. R., 75 Mo. 
167. 

II. A witness testified that the cow could have been 
seen from the depot and, perhaps, from the upper cross- 
ing west of the depot, which he says was some four or 
five hundred yards west of the point at which the cow 
was killed. Against the objection of defendant, the 
witness was permitted to say that ‘if the train had been 
running at six miles an hour, it could have been stopped 
after passing the depot, and before striking the cow, but 
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it could not have been stopped at the rate of speed it 
was running.”’ It is argued that this expression of 
opinion, coming from a witness who was not qualified to 
testify as an expert, ought not to have been admitted. 
The stopping of the trains within the distance mentioned, 
is a fact of common observation, and I cannot assume 
upon the evidence in the case that it is within the ex- 
clusive knowledge and information of experts. The 
facts relating to the possibility of stopping the train in 
time to avoid the accident were before the jury. The 
fact that a witness, with no more knowledge than the 
jurymen, has given his opinion in the matter may be an 
error. But in order to be ground of reversal the error 
must appear to have prejudiced the defence. There is 
nothing to indicate that the opinion of the witness was 
erroneous, and I do not perceive how the defendant can 
be prejudiced, except upon the assumption that the 
opinion was contrary to the knowledge and observation 
of men. No one expressed orintimated anything to the 
contrary, and the defendant offered no evidence to prove 
that it was erroneous. I do not think a different con- 
clusion would have been reached in absence of the 
objected opinion. The statement of the same witness to 
the effect that the cow could have been seen from the de- 
fendant’s train, half way between the depot and the west 
crossing was not an opinion, but a fact of eyesight. 

III. It is contended that the ordinance is void as 
not being within the power of the town to pass the same. 
The town was incorporated in 1876. Assuming it to be 
a town which could become a city of the fourth class by 
election to that end, the defendant insists that the power 
to regulate the speed of trains is given to cities of the 
second and third class by express grant, and that it is, 
therefore, denied to towns and cities of the fourth class, 
because it is not expressly granted to them. But towns 
of this class were in 1876 authorized ‘‘ to pass such other 
by-laws and ordinances for the regulation and police of 
such town and commons thereto appertaining, as they 
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shall deem necessary, not repugnant to and contrary to 
the laws of the land.”’” 2 Wagner Stat. 1315, sec. 7. A 
similar provision is to be found in relation to towns of 
the fourth class in the Revised Statutes of 1879. R.S., 
1879, sec. 4940. Under these provisions the town had 
ample authority to regulate the speed of trains so as to 
protect life and property. The argument that the power 
was impliedly withheld because not expressediy given to 
towns of the fourth class, applies equally to cities of the 
first class, to whom no express grant on the subject is 
given. 

IV. The argument that the ordinance is void as 
being unreasonable, is without force. 

There being no error to justify a reversal, the judg- 
ment is affirmed. All concur, 





Lorine v. Harmon, Plaintiff in Error, 


1, Landlord and Tenant: DISPUTING TITLE. A tenant cannot dis- 
pute his landlord’s title after having accepted possession under him, 
unless he was induced to take the lease through mistake, fraud or 
false representation. 





: TITLE: EJECTMENT. A plaintiff need not prove his title to 
recover in ejectment when the defendant is estopped to deny it by 
reason of being his tenant. Proof of the existence of the tenancy is 
sufficient. 


Error to De Kalb Circuit Court.—Hon. Jos. P. Gruss, 
Judge. 


AFFIRMED, 
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Wm. H. Riggs, and Ramey & Brown for plaintiff 
in error. 


(1) The only question in this case is whether or not 
there is anything in the record showing that Harmon is 
estopped from disputing the title of Loring to the land 
sued for. At the time Loring made his claim to the land 
Harmon was tenant of Simons. Loring was a stranger, 
not having taken any title by his sheriff’s deed The 
attempt of Harmon to attorn to him was, therefore, void. 
R. 8. 1879, sec. 3080. (2) Harmon’s possession was the 
possession of Simons, and he was bound to keep posses- 
sion for his landlord, and he could not at the same time 
be subject to two separate landlords. Gunn v. Sinclair, 
52 Mo. 327, 332. If he was still the tenant of Simons, 
and holding possession for Simons, he could not at the 
same time be the tenant of Loring and hold the possession 
for him. If, instead of attorning to Loring, Harmon had 
turned over to him the manual possession, both the act 
of Harmon and the entry of Loring would have been un- 
lawful. McCartney v. Auer, 52 Mo. 305, 398. And it 
is evident that the court will not in this action put the 
parties in a position in which they would not be per- 
mitted to put themselves. (3) The pretended attorn- 
ment was not only void because it was made so by the 
express provisions of the statute, but because it was pro- 
cured by misrepresentation. Higgins v. Turner, 61 Me. 
249 ; Schultz v. Arnot, 33 Mo. 172. 


Samuel G. Loring pro se. 


(1) It is a well settled rule of this court that it will 
not interfere with the verdict of a jury on the ground 
that the finding is against the weight of the evidence, if 
there is any evidence before them tending to support 
their finding. Russell v. Burkstresser, 77 Mo. 427; 
Hamilton v. Berry, 74 Mo. 178; Rea v. Ferguson, 72 
Mo. 225. The same rule applies to trial courts sitting as 
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a jury. Beck v. Pollard, 55 Mo. 27. The proposition 
is: Was there, as a question of law, any evidence before 
the court tending to support the finding of the court? 
There was no question but what the defendant was in 
possession at the commencement of this suit, and the 
only question in this case is whether Harmon is in a 
position to contest the plaintiff’s title. (2) There is no 
dispute but that the sheriff of DeKalb county had exe- 
cuted to plaintiff a deed purporting to convey all the 
title of Simons in the land in suit, and he claimed to be 
the owner before Harmon attorned to him. The plaintiff 
was not a stranger as to preclude the attornment. 
(3) There is no pretense that the attornment by Harmon 
to plaintiff was obtained by any false representation. 
(4) Harmon having recognized plaintiff as his landlord 
is precluded from showing that plaintiff had no title to 
the land at the time of the attornment. Taylor on Land- 
lord and Tenant (7th Ed.) sees. 705-6. (5) The deeds 
from Simons to Klein and from Klein to defendant were 
not properly in evidence. Higgins v. Turner, 61 Mo. 
250. 


Ewrne, C.—This is an action in the nature of eject- 
ment to recover possession of the northeast quarter of 
the southwest quarter of section two, township fifty-nine, 
range thirty, in DeKalb county. The petition was in the 
usual form, and the answer a general denial. The plaintiff 
offered in evidence a sherift’s deed to himself, from the 
sheriff of DeKalb county under a judgment in favor of 
Aultman, Miller & Co., and against Whitney W. Simons. 
This deed purported to convey the interest of Simons in 
the land in controversy. It was objected to by the de- 
fendant ‘‘because it showed on its face that it was 
founded on a void execution. The objection was sus- 
tained. Plaintiff then stated that he offered it for the 
sole purpose of showing the date, origin, and extent of 
his claim, and not for the purpose of showing title in him- 
self. It was then admitted for the purposes stated and 
no other.” 
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Plaintiff, then, being sworn on his own behalf, stated 
that ‘‘at the time I purchased the land at sheriff’s sale, 
defendant was in possession as the tenant of Whitney 
W. Simons. Shortly afterwards, I went to defendant 
and told him I had purchased the land and was then the 
owner, and defendant attorned to me and became my 
tenant. Afterward, in 1875, I sold the land to defendant 
for $260, and executed to him a bond for a general war- 
ranty deed when the purchase money should be paid. 
After it was due in the fall of 1878, defendant told me 
that he could not pay for the land, and asked me to per- 
mit him to stay in the house on it until spring. I told 
him he could, provided I did not want it, if I did he 
should move out, to which he agreed. He gave me up my 
bond fora deed and I delivered to him the purchase 
price. He paid me but five dollars on the land. I think 
likely he told me about the time the purchase money 
became due, that he could not pay for the land without 
borrowing money on it, which he would do, and I told 
him he could not borrow the money on the land because 
Klein’s deed was a shadow on the land. I may have 
told him at the time, I would law or buy Klein out of it, 
On October 18, 1878, defendant claimed to own the land, 
and disclaimed to hold the title under me.”’ 

The defendant offered in evidence a warranty deed 
from Whitney W. Simons to Kephart D. Klein, dated 
March 2, 1874, filed for record March 31, 1874; anda 
quit-claim deed from Klein to defendant dated August 
30, 1878. This was all the evidence in the case. There 
was then judgment for the plaintiff, and defendant filed 
his motion for a new trial, and as cause alleged that 
‘there is no evidence in the case tending to support the 
judgment and finding of the court.”’ 

This, then, was the only question in the case: was 
there any evidence tending to support the judgment? 
The evidence failed to show title in plaintiff, and then 
the inquiry arises, was there such a right to the posses- 
sion as would authorize a finding for the plaintiff. It 
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seems that the only shadow of claim to possession arose 
out of the allegation that the plaintiff was the landlord 
of defendant, who held under plaintiff as his tenant, and 
hence cannot set up an outstanding title. ‘‘The rule is 
well settled, that a tenant is not allowed to dispute his 
landlord’s title, after having accepted possession under 
him.’’ ‘Taylor's Landlord and Tenant, sec. 629; Higgins 
vy. Turner, 61 Mo. 249. If the defendant was a tenant of 
the plaintiff, and was recognized as such, then no proof 
of title is necessary on the part of plaintiff to recover 
in this action. For the rule is general that a tenant shall 
never be permitted to controvert his landlord’s title, or 
set up against him a title acquired during his tenancy, 
hostile in its character to that which he acknowledged in 
accepting the demise. Taylor’s Landlord and Tenant, 
sec. 705. In the absence, then, of any evidence of title 
on the part of the plaintiff, the finding of the court must 
have been upon the theory that the tenant cannot con- 
trovert the landlord’s title. This is true, unless the 
tenant has been made to take the lease by force, fraud, 
or illegal behavior, or false representations on the part of 
the landlord. Taylor on Landlord and Tenant, sec. 707; 
Hamilton v. Marsden, 6 Binn. 45; Miller v. McBrier, 
14 8. & R. 382. And if the lessee was in possession at 
the time he entered into the lease, as tenant of another, 
he may resist arecovery upon the ground that he accepted 
the lease in mistake, or was induced by fraud or mis- 
representation to acceptit. Zhayerv. Sociely of United 
Brethren, 20 Pa. St. 60; Taylor on Landlord and 
Tenant, sec. 707 ; 72 Ill. 609; Higgins v. Turner, 61 Mo. 
249; Johnson v. Chely, 43 Cal. 305. 

The evidence tends to show that plaintiff represented 
himself to the defendant as the owner of the land, who 
thereupon recognized plaintiff as his landlord, and after- 
wards purchased the land of plaintiff, taking a title bond 
and giving his notes for the purchase money. This pur- 
chase was afterwards rescinded, when it was agreed 
between plaintiff and defendant, that defendant should re- 
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main in the house until spring, etc. The question arises, 
under this state of facts, whether the defendant was the 
tenant of plaintiff, and, if so, whether he became such 
under and by virtue of such false representations as wil] 
authorize him to acquire the title in himself and set it up 
as a defence against his landlord. The representation as 
to the title in himself made by the plaintiff to defendant, 
after the purchase at sheriff’s sale, was, no doubt, made 
in good faith, under the belief that he had acquired the 
title ; and although it afterwards proved to be false, yet 
the evidence does not convey the idea that it was made 
for the purpose of acquiring an undue advantage of the 
defendant, and this is the view, doubtless, taken by the 
circuit court. But, however that may be, the sale of the 
land by the plaintiff to defendant, changed the relation 
of the parties from landlord and tenant, to vendor and 
vendee. Then, when that sale was rescinded, it was by 
no false representations of plaintiff that defendant be- 
came his tenant, for defendant then knew, was then 
informed by plaintiff, that his title was not perfect be- 
cause of the shadow cast thereon by Klein’s deed. Hence 
the defendant could not have been induced to become 
the tenant of plaintiff by any false representations, be- 
cause none were made. The defendant then knowing 
the state of the title should have then and there declined 
to become plaintiff’s tenant and claimed title in himself, 
if he expected to hold the land as owner, but knowing 
the facts, and having voluntarily become the tenant of 
plaintiff, he is now thereby precluded from setting up 
title in himself, as against his landlord. See authorities 
supra. This case does not, however, in any wise adjudi- 
cate or settle the title to the land because the title is not 
here in question, and that could probably be litigated, 
notwithstanding this decision. 

The judgment of the circuit court is affirmed. All 


concur, 
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THE SraTE ex rel. CiarK, Collector, v. THE Missouri 
Pacirio Rathway Company, Appellant. 


Practice in Supreme Court: APPEAL. Where the record fails to 
show that an appeal was ever asked for or allowed, the Supreme 
Court will strike the cause from its docket. 


Appeal from Cooper Circuit Court.—Hon. E. L. Ep- 
WARDS, Judge, 


DISMISSED. 
Thos. J. Portis and Wm. S. Shirk for appellant, 
John R. Walker for respondent. 


DEARMOND, C.—There is nothing in the record to 
indicate that an appeal was ever allowed or asked for. 
We can only strike the cause from the docket, which is 
accordingly done. All concur. 





Payne, Plaintiff in Error, v. O’Suna e¢ al. 


1. Judgment: FRAUD: EQUITY. A judgment, whether foreign or 
domestic, may be set aside in equity for fraud. , 


2. : : . The fraud, however, must be in the pro- 
ouvement of the judgment and not merely fraud in the cause of 
action on which the judgment was founded and which could have 
been interposed as a defence, unless its interposition as such de- 
fence was prevented by the fraud of the other party. 





8. Accident: MISTAKE: JUDGMENT. Accident or mistake, unmixed 
with negligence, may, in a proper case, afford ground in equity for 
vacating a judgment. 

4. Set-off. An individual debt cannot be set-off against a partnership 
demand. 

5. Attachment : JUDGMENT IN: LIABILITY ON. The doctrine that a judg- 


ment in an attachment proceeding creates no personal liability 
against the defendant, at least outside of the state where rendered, 


VoL. 84—9 
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applies only where the proceeding is strictly in rem, and not where 

there was personal service of process on defendant or appearance 

by him. 

: GENERAL JUDGMENT, WHEN. A judgment in an attachment 
proceeding against a defendant who has personally appeared to the 
action, should be a general one and not a special one against the 
property attached. 

%. Constable : UNREASONABLE LEVY: REMEDY. An action at law on 
a constable’s bond affords an adequate remedy for seizure of unrea- 
sonable excess of property in making a levy. 





8. A demurrer in this case to the petition, in which it was sought to 
enjoin the enforcement of a judgment, held properly sustained and 
the petition rightly dismissed. 


Error to Jackson Special Law and Equity Court.—Hon, 
R. E. Cowan, Judge. 


AFFIRMED. 
Frank Titus for plaintiff in error. 


(1) The O’Sheas should not be permitted in equity 
to obtain payment of their debts as they have done 
in this case, and then exclude the same from con- 
sideration in computing the amount, if any, which may 
be due them from Payne on final settlement. (2) The 
Kansas judgment rendered before a justice by attach- 
ment was merely a judgment 7m rem, and no personal 
judgment could be properly rendered against defendant 
therein on appeal to the district court. 2 Dassler Kas, 
Stats. (1876), p. 680, sec. 222; Sanford v. Sheppard, 14 
Kas. 231; Hansas Pac. Ry. v. Streeter, 8 Kas. 133 ; North 
v. Moore, 8 Kas. 143; Pennoyer v. Neff, 95 U.S. 714; 
Wilson v. Jackson, 10 Mo. 329; Freeman on Judgments, 
secs. 564, 566. (3) A bill in equity will lie to stay pro- 
ceedings on judgment of another state. High on Injunc., 
sec. 159, p. 97; Wilson v. Robertson, 1 Overton (Tenn.) 
266 ; Engel v. Scheurman, 40 Ga. 206 ; Payne v. Loudon, 
1 Bibb (Ky.) 518; 10 The Reporter, p. 36. (4) That the 
action of said Allen, justice, in excluding the facts offered 
in evidence by defendant, Payne, showing the want of 
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jurisdiction and contradicting the judgment of the Kan- 
sas court, and the other facts of Payne’s claim against 
the plaintiffs therein, was improper and inequitable, and 
such facts should have been permitted to be considered 
by the jury. See Mastin v. Gray, 19 Kas. 458; Hall v. 
Lanning, 91 U. 8. 160; Thompson v. Whitman, 18 Wall. 
468 ; Hager v. Stover, 59 Mo. 87; Ward v. Quinlivin, 57 
Mo. 425; Marz v. Fore, 51 Mo. 69. (5) That the facts 
and allegations stated in plaintiff’s bill, and admitted by 
defendants, show clearly a fraudulent intent on the 
part of both said O’Sheas to deprive Payne of his rights, 
legal and equitable, and a persistent effort on their 
part to make him pay again the sum they had ordered 
him to pay once, and well warrant the interference 
of a court of equity as prayed for. See Carolus v. 
Koch, 72 Mo. 645; Ritter v. Dem. Press Co., 68 Mo. 
458; High on Injunctions, sec. 118; Green v. Haskell, 5 
R. I. 449; Oakely v. Young, 2 Halst. Ch. 453; Sawer v. 
City of Kansas, 69 Mo. 46; 2 Story on Eq., sec. 887, 


Dunlap & Freeman for defendants in error, 


(1) The plaintiff having personally appeared and de- 
fended the attachment suit in the Kansas court, it prop- 
erly rendered a general judgment against him. Bozxwm 
v. Reed, 73 Mo. 461; Avitzer v. Smith, 21 Mo. 296; Jones 
v. Hart, 60 Mo. 351. (2) Appearance to a cause is pre- 
sumptively equivalent to process and service. Hldred ov. 
Bank, 17 Wall. 552; Landes v. Brant, 10 How. (U. 8.) 
348. Freeman on Judgments (3 Ed.) 566. (3) It is not 
denied that equity may enjoin a judgment. But it will 
not enjoin a judgment when the effect would be to re-try 
the issue in equity, nor will it enjoin a judgment when 
the matters complained of have been fully tried as a de- 
fence at law, even though the court may be of the 
opinion that such defence should have been sustained at 
law. High on Injunctions (1 Ed.), sec. 96, p. 61. Where 
the person aggrieved has had an oportunity of interpos- 
ing his defence at law and has had his day in court, he 
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cannot afterwards make it the ground for relief in 
equity, and is barred from enjoining proceedings under 
the: judgment. High on Inj. (1 Ed.), secs. 97, 99, 100, 
102, 103, 104. Nor will equity interfere where the claim 
is that the judgment is absolutely void on account of the 
want of jurisdiction in the court in which the proceed- 
ings were had. High on Inj. (1 Ed.), sec. 131. Wherea 
court of law has first obtained jurisdiction of the subject 
matter a judgment will not be enjoined on the ground of 
set-off, which might have been interposed in defence of 
the legal action. J/d., sec. 136; also, Simpson v. Hart, 1 
Johns. Ch. 97, where Kent, Chancellor, says: ‘‘ Where 
courts of law and equity have concurrent jurisdiction over 
a question, and it receives a decision at law, equity can no 
more re-examine it than the courts of law in a similar 
case could re-examine a decree of a court of chancery.” 
(4) No matter what the equities of this case might be, 
the bill on its face shows, and the fact is, that Payne 
tried to set up in the trials in the court of law, as a set-off 
against the partnership account, judgments in his favor 
against an individual member of the firm. Equity will 
not interfere in such acase. Besides, the court of law 
correctly ruled when it rejected such set-offs, and this 
court would not interfere if this were an appeal from 
such ruling instead of a bill to enjoin a judgment. Weil 
». Jones, 7) Mo. 560; Lamb v. Brolaski, 38 Mo. 51; 
Story on Part. (6 Ed.), sec. 395. 


Ray, J.—This case was tried and determined in the 
special law and equity court of Jackson county, upon a 
demurrer to the petition which was in the nature of a 
bill in equity to enjoin and restrain defendants from en- 
forcing a certain judgment, obtained by them, before a 
justice of the peace, and asking further for an account- 
ing and settlement between the parties. The demurrer 
was sustained, and the bill dismissed, and in due time 
and manner the complainant, Payne, brought the case 
here by writ of error. 

It seems that in 1874, complainant, Payne, had a 
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contract for the purchase of an ice house and contents, 
situated in Jackson county, Missouri, with the defendant, 
Chas. O’Shea. Thereafter, he was summoned as gar- 
nishee, and judgment, amounting in the aggregate to $100, 
obtained against him as such, in four severaland separate 
actions, by various plaintiffs, against Chas. O’Shea and 
said Thomas O’Shea individually. Thereafter, the said 
O’Sheas sued Payne before a justice of the peace, in the 
state of Kansas, by attaching certain ice in that state be- 
longing to Payne, and finally obtained judgment therein 
in the district court of Kansas against Payne for $116. 
The cause of action, therein alleged, was an indebtedness 
of Payne to the O’Sheas, as partners, for ice sold under 
said contract. Afterwards, in 1880, the O’Sheas brought 
suit on said Kansas judgment before Allen, a justice of 
the peace in Kaw township, Jackson county, Missouri 
and obtained a judgment thereon and took out execution 
thereunder. The defendant, Boothe, to whom said exe- 
cution was directed as constable, levied the same upon 
the property specified. Thereupon, this complainant 
instituted the present injunction proceedings. Material 
parts of the bill and the fraudulent conduct of defend- 
ants, complained of in connection with these trans- 
actions and proceedings, will be noticed and considered 
in the further progress of this opinion. 

In this state a proceeding in the nature of a bill in 
equity will lie to enjoin and avoid a domestic judgment 
obtained through fraud, and like remedies exist and may 
be resorted to against judgments obtained in other states, 
when sued on in this state. Freeman on Judg., sec. 561: 
High on Inj. (2 Ed.) sec. 69. The fraud, however, for 
which a judgment will be enjoined must be in the pro- 
curement of the judgment. And courts of equity will 
not vacate or enjoin a judgment merely based upon a 
cause of action which may be vitiated by fraud, for this 
is a valid and meritorious defence, which may be inter- 
posed, and unless its interposition is prevented by fraud 
of an adversary, as was the case in Ward v. Quinlivin, 
6% Mo. 426, it cannot be asserted against a judgment, 
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either foreign or domestic. Accident or mistake, we may 
add, unmixed with negligence, may also furnish, in 
proper cases, further ground for this relief. If we read 
and construe the allegations of the bill now before us 
correctly, the grounds of complaint are, that on the 
garnishment proceedings against Payne, in the several 
and separate causes of action against Chas. O’ Shea and 
Thomas O’ Shea individually, the O’Sheas acted in such 
manner as to induce him to believe that they were not 
partners, which complainant says they were not in law or 
fact; and that thereafter, while they, as well as Payne, 
were citizens of Missouri, they began said attachment suit 
in Kansas, alleging falsely therein that they were partners, 
with the intention of thereby shutting out such legal and 
equitable set-offs, as he had acquired against them by 
virtue of payments made and liability incurred under 
said proceedings in garnishment. ,As to whether the 
O’Sheas were partners or not, the complainant, Payne, 
has been heard, or at least has had two opportunities to 
be heard in the trials before the justice in Kansas and in 
the district court of that state.. And, even if we are to 
regard this matter as timely and proper at this stage of 
the proceedings, the facts averred in the bill do not strike 
us as sufficient to show that they pretended to a contrary 
capacity at the time of complainant’s answers as gar- 
nishee, or that they fraudulently induced or procured his 
answer therein to be made. It is alleged and admitted, 
that previous to the making thereof, Chas. O’Shea, 
with whom alone the ice contract had, in the first in- 
stance, been made, informed complainant that Thomas 
O’ Shea was, also, interested with him in said ice contract 
and the contents thereof. The information thus given 
is not inconsistent with their subsequent action in suing 
as partners in said action in Kansas. It is entirely con- 
sistent and in harmony therewith. The fact that Chas. 
O’Shea was present and did not object to Payne’s 
answers is not, we think, significant of fraud or bad faith 
on his part. For what reason or purpose should he ob- 
ject to Payne’s answers that Payne owed them about $262 
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on the ice account?) Complainant says in his bill, he 
knows not whether he was liable under the law and facts 
to the O’Sheas severally on said judgment in garnish- 
ment or not; and it may well have been that O’ Shea was, 
at that time, laboring under a like doubt as to the law in 
that behalf and was silent, for that reason. 

We do not see that there was, on the facts alleged, 
any fraud, accident, or mistake in fact, inducing Payne 
to make his said answers, or that the O’Sheas were 
responsible for the rendition of the judgments, whether 
the same are to be held valid, or irregular and unautho- 
rized, and not binding upon the complainant, or not. 
And, further, if the O’Sheas were not partners, and 
falsely assumed to be such in Kansas, for the alleged 


+ 
cy 


purpose, the effect of this was simply to affect their 
cause of action there with that vice. But this does not 
affect the judgment with fraud, which was obtained 


upon a trial where both parties were present by at- 
torneys and where the contention between them, among 
other things, must have been over these facts. The 
O’Sheas, at least, did not by fraud, or otherwise, wre- 
vent a hearing upon these matters in the Kansas courts, 
nor is it so averred or claimed. \The complainant had 
the benefit of his set-offs arising under said judgments in 
garnishments on the trial, in the justice’s court in Kansas, 
where they were allowed, but was deprived thereof by 
the ruling inthe district court, where they were held inad- 
missible, against the partnership demands of the O’Sheas. 
Even if this ruling were incorrect, it would furnish no 
ground for the interference of a court of equity as the 
remedy for the improper exclusion of evidence or defences, 
is to correct the same on appeal, which was not done by 
complainant. The same set-offs, ete., were again offered 
in evidence and excluded by the justice of the peace in 
Missouri in the suit on the Kansas judgment. The rule 
prevails in this state, that individual debts cannot be set- 
off against partnership accounts and demands, and we 
would now be compelled to so hold, if the cause were 
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now before us on appeal from the judgment of the 
justice in that behalf, instead of being here in its present 
form. Weil v. Jones, 70 Mo. 560; Lamb v. Brolaski, 38 
Mo. 51. \The plaintiff has had his day in court to inter- 
pose his said set-offs, defences, and counter-claims, and 
has not availed himself of his remedy to revise the de- 
cision thereon, either by appeal or otherwise, and 
whether the same was correct or not, the effect. of injur- 
ing the judgment for that reason, would be, we think, 
simply to re-try the issue in equity, which is not al- 
lowable. 

It is further contended by appellant, that the action 
of Allen, the justice in Missouri, in excluding the evi- 
dence offered to show the want of jurisdiction, and to 
contradict the Kansas judgment, was inequitable and 
improper. Whena foreign judgment is sued on in this 
state, it is true the question of jurisdiction may be open 
to inquiry, in some instances and for some purposes. It 
has been held, for example, that a recital of appearance 
therein may be contradicted, by showing the appearance 
was by an unauthorized attorney, and this is the ground 
upon which the decision in Hager v. Stover, 59 Mo. 87, 
was placed. In the case before us, however, the fact 
of defendants’ appearance by attorney is not disputed, 
nor is it averred that said attorney was not authorized to 
appear and defend the action in complainant’s behalf. 
That complainant was a non-resident of Kansas is 
immaterial, if he authorized said attorney to appear for 
him, for in that event he would be bound by a judgment 
otherwise properly rendered against him. The O’Sheas, 
although citizens of Missouri, as alleged, could institute 
in person or by attorney, proceedings by attachment in 
the foreign jurisdiction where they found property of 
their debtor, and they would, also, become liable for any 
judgment against them therein. The allegations in the 
bill that compiainant was never served with summons or 
process is, also, immaterial, and for a similar reason, be- 
cause it is clear, as we think, that complainant has sub- 
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mitted himself to the jurisdiction of the Kansas courts, 
and this appearance and submission of his person, and 
taking the chances of verdicts and judgments in his favor 
there, are now binding upon him. 

It is, also, further contended that, as plaintiff was, 
never served with summons or other legal process, the 
judgment of the Kansas district court, on appeal from 
the justice's court in the attachment suit, being a 
general one instead of one in rem, was unauthorized and 
void. Both in Kansas and Missouri proceedings in the 
nature of judgments in rem do not generally create any 
personal liability, but operate on the property attached, 
and are not generally considered to constitute, at least be- 
yond the state where rendered, a cause of action against 
the defendant therein. Freeman on Judg., sec. 436; 
Kane v. Cook, 8 Cal. 449; Banta v. Wood, 32 Iowa 473. 
The doctrine is maintained in cases where there is no 
summons and no personal appearance by the parties, and 
where the jurisdiction acquired has been wholly obtained 
by the constructive service of the attachment. Apart 
from the jurisdictional inquiries, the question before us 
as to the Kansas judgment is, what is its effect in Kansas, 
for this is the effect to which, under the constitution of 
the Union, it is entitled in this stated. If valid there, it 
is valid here, aside, at least, from questions of fraud in 
its procurement, and it is void here, or merely irregular 
and voidable here, as it may be the one or the other in 
that state. In the case now under consideration, we do 
not understand that the seizure of the property in the 
attachment is used as a service of process on the defend- 
ant, so as to authorize a personal judgment in said 
cause; but, that said judgment, if otherwise not invalid, 
is based in that behalf upon the jurisdiction acquired 
by the voluntary appearance of the defendant therein. 

The Kansas judgment set out in plaintiff’s bill is a 
general one for the recovery of $105, the amount of the 
verdict and for costs, upon which execution therefor is 
ordered to issue. Such a judgment is, we think, not 
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void, and if irregular, erroneous, and voidable, this was 
error appearing on the face of the proceedings and 
record, which the court would have corrected on appli- 
cation and motion of the party, or which could have been 
revised on appeal. In this state a judgment in attach- 
ment against a defendant who has appeared to the 
action, should be a general one, and not a special one 
against the attached property. Borum v. Reed, 73 Mo. 
461; Kritzer v. Smith, 21 Mo, 296; Jones v. Hart, 60 
Mo. 351. 

As to the matters alleged, as to the defendant, 
Boothe, and the levies made by him as constable, it may 
be proper and sufficient for us to say that, while such 
officers may generally exercise their judgment and dis- 
cretion as to the sufficiency of their levies, yet they may 
be held liable upon their bond, or otherwise, for unfair- 
ness and unreasonable excess, as well as for any other 
oppressive conduct or abuse of power. In this case, the 
property seized by the officer was retained by the de- 
fendant under a forthcoming bond, and while the amount 
of property, if we accept its value as alleged, seems large, 
we presume only enough is intended to be sold to satisfy 
the execution, and for any wrongful or oppressive acts 
in this particular plaintiff is not without adequate remedy 
at law. Some of the matters complained of are not 
harmful or prejudicial to the defendants, such as, the 
levy on property or interests not belonging to the de- 
fendants. If .the officer has seized on property not sub- 
ject to such executions, this affects the validity of said 
levy as to such property only. 

Upon consideration of the whole case, we are not 
prepared to say that the trial court erred in sustaining 
said demurrer and dismissing the bill, and its judgment 
is, therefore, affirmed. All concur, except Sherwood, J., 
who expresses no opinion, 
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Jounson v. Latra, Appellant. 


1. Execution: JUSTICE’S COURT: NULLA BONA. The certificate of 
the justice of the peace that there has been areturn of nulla bona 
on an execution issued on a judgment rendered by him is only 
prima facie evidence to the clerk of the circuit court for the pur- 
pose of issuing execution out of the latter court, and on motion to 
quash the latter execution it may be shown that the execution in 
the justice’s court was returned before its return day, and this 
being the case the circuit court execution should be quashed. 


2. : : RES JUDICATA. When a motion to quash an 
execution is sustained and such action is not appealed from, the 
matters involved therein become res judicata, and cannot be re- 
opened by suing out another execution. 





§% Practice in Supreme Court: REVIEW OF MOTIONS. The Su- 
preme Court will review decisions of the trial court on motions, 
although no motion for a new trial was filed. 


4 Justices of Peace: CHANGE OF VENUE: Costs. Where a change 
of venue is taken from a justice of the peace, and costs are taxed 
under Revised Statutes, section 2956, against the party asking the 
change, an execution may be issued for such costs by the justice 
granting the change of venue. 


Appeal from Carroll Circuit Court.—Hon. JAmEs M, 
Davis, Judge. 


REVERSED 
J. L. Mirick and Shewalter & Sebree for appellant. 


(1) Section 2956, Revised Statutes, 1879, does not 
authorize the justice to render judgment against a party 
taking a change of venue ; it only gives him the right to 
“tax”? the costs against such party (7. e.) to fix the 
amount. Vide 2 Bouvier’s Law Dic., (14th Ed.) p. 579; 
sec. 2985 1 R. S. 1879, et seg., are the only cases in 
which the justice can legally render judgment for costs. 
Justices of the peace can render judgment only in cases 
especially authorized by statute. The power to ‘ tax”’ 
costs given in section 2956, swpra, was intended as a means 
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of information for the justice to whom the case is sent, 
The justice of the peace had no jurisdiction to render 
judgment for the costs. After a change of venue had 
been granted he had no jurisdiction over the case. Hep. 
derson etal. v. Henderson et al., 55 Mo. 644. (2) Ap. 
pellant is a housekeeper ; (sec. ‘2689, 1 R. S. p. 450), 
and need not be married, nor husband, nor father. Wade 
v. Jones, 20 Mo. 7. (3) The levy under the first 
execution quashed at December term, 1880, upon sufficient 
property was a satisfaction of it, and made the issuing 
of another illegal. Blair ». Caldwell, 3 Mo. 353. It 
said execution was wrongfully quashed, respondent 
should have appealed. (4) The sheriff should have had 
the land levied on appraised and appellant’s home. 
stead set apart. Sec. 2690, 1 R. S. 451; Vogel », 
Montgomery et al., 54 Mo. 584. (5) The matters litigated 
in the present motion to quash were identical with those 
adjudicated in the first motion to quash, which was sus- 
tained and not appealed from, hence the plea of res adju- 
dicata in the present motion is good. Chouteau v. Gib- 
son, 76 Mo. 49. A judgment not appealed from is conclu- 
sive in a second suit, involving the same matters, and it 
is immaterial what is the form of action or proceeding, 
Union R. R. & Transportation Co. v. Trabus, 59 Mo. 
335. (6) There was no sufficient return of ‘‘nwlla bona” 
by the constable to authorize the circuit clerk to issue the 
execution sought to be quashed. The execution was 
issued by the justice December 22, 1880, returnable in 
ninety days. The return of the constable was made March 
16, 1881, eight days too soon. Dillon et al. v. Rash, 27 
Mo. 243-4. This authority is exactly in point, and is 
decisive of this case. 1 R. S., sec. 2999, p. 501 ; sec. 3014, 
p. 504. (7) Itis not necessary to file a motion for a new 
trial in cases of judgments on motions appealed from. 
Stagel v. Murdock, 65 Mo. 524; Parker v. R. R., 44 Mo. 
415; Parker v. Waugh, 34 Mo. 840; Bruce v. Vogel, 38 
Mo. 100, 
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Hale & Sons for respondent. 


(1) The second point made in the motion to quash 
js not sustained, as it was not shown that defendant was 
the head of a family. Nor is the third ground of the 
motion well taken, as we have no appraisement law in 
this state. (2) The fourth ground contained in the mo- 
tion to quash is, that a former execution on the same 
judgment had been quashed at December term, 1880. It 
nowhere appears upon what particular ground the for- 
mer execution was quashed, and for this reason the fourth 
ground in the motion to quash was not well taken. 
(3) The costs of the change of venue were properly taxed 
toLatta. His liability for these costs was fixed by Revised 
Statutes, section 2956, and the law does not contemplate 
that these costs should be certified with the case to the 
justice to whom the cause is sent. See State, etc., v. Hm- 
merson, 74 Mo. 607. (4) There was no motion for a 
new trial filed; nothing can be considered in this court 
except matters arising on the record proper. 


Ewine, C.—Plaintiff sued defendant before a justice 
of the peace in Carroll county. Defendant filed his 
affidavit for a change of venue, which was granted and 
judgment at the same time entered against the defendant 
for costs, under section 2956, Revised Statutes, 1879. The 
justice afterwards on the 22nd of December, 1880, issued 
execution on the judgment for costs, returnable ninety 
days thereafter. On March 16, 1880, the constable made 
return of nulla bona. On May 15, 1880, a transcript of 
the justice’s judgment was filed in the office of the clerk 
of the circuit court of Carroll county. On the 21st of 
August, 1880, an execution issued from the clerk’s office 
of Carroll circuit court on the transcript judgment. At 
the December term following defendant filed his motion 
to quash this execution for various reasons, which motion 
was sustained. Afterwards on the 26th of October, 1881, 
execution again issued on the transcript judgment 
and was levied on certain lands of the defendant. On 



































142 SUPREME COURT OF MISSOURI, 





Johnson v. Latta. 








the 7th day of December, 1881, the defendant filed his 
motion to quash this execution, setting out as reasons 
therefor the same reasons alleged in the first motion to 
quash a former execution issued, as hereinbefore stated, 
and as additional reason that the questions were reg 
judicata, having been presented in the first motion and 
adjudicated therein and no appeal taken from the judg. 
ment thereon. One of the reasons, common to both 
motions, was that the execution issuing from the justice 
was returned too soon, and before the return day thereof, 
As these two questions will dispose of the case it is use. 
less to look further. 

I. Section 2998 provides for filing transcripts of 
justices’ judgments in the office ot the clerk of the circuit 
court, and section 2999, Revised Statutes, 1879, provides 
that no execution shall issue out of the clerk’s office when 
such transcript shall be filed, until an execution shall 
have been issued by the justice, if the defendant resides in 
the county, and returned nulla bona. In Ruby v. Han.& 
St. Jo. Ry. Co., 39 Mo. 480, it was held that the certif- 
icate of the justice of the above facts is prima facie ev- 
idence on which the clerk of the circuit court may issue 
execution, but on motion to quash a party may show any 
defect or irregularity in the proceeding of the justice or 
constable. The evidence in the case at bar on the motion 
seems to be that the justice’s execution was returned 
before its regular legal return day. And when that ap- 
pears the execution from the clerk’s office is shown to be 
improvidently issued and should be quashed. Sees. 2998 
and 2999, supra. Judge Scott, in Dillon v. Rash, 27 
Mo. 243, says: ‘* Regularly, an execution cannot be 
returned before the return day.’”’ The defendant may 
have no property whereon to levy when the execution is 
returned, but he may acquire it after the return is made. 

II. The matters litigated in the first motion to quash 
were the same as those set up in the second motion, 
without the exceptions above noted. There was judg- 
ment on that motion from which no appeal was pros- 
ecuted, and those questions are, therefore, res judicata. 
Chouteau v. Gibson, 76 Mo. 38. 
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III. Itis insisted by the respondent that as there 
was no motion for a new trial filed in this case nothing 
will be considered except what arises on the record 
proper. In Bruce v. Vogel, 38 Mo. 100, it was held that 
this court ‘‘ will review the decisions of inferior courts on 
motions, although the points of law determined, should 
not be specifically stated in the bill of exceptions, and no 
motion for anew trial made.” Parker v. Waugh, 34 
Mo. 340; Slagel. adm’ r, v. Murdock, 65 Mo. 522. 
IV. But as this case, upon reversal, may be further 
roceeded with, it is meet that we pass upon the question 
which would, in great measure, control any further dis- 
yosition of the case. That is the construction of section 
2956, Revised Statutes, 1879. The question is, when a 
change of venue is taken from a justice of the peace, and 
costs are ‘‘ fazed”’ as provided in that section, whether an 
execution therefor may be issued by the justice who 
grants the change, and the costs collected thereunder by 
the constable. The section provides that when a change 
of venue is taken, the party applying therefor ‘‘shall be 
taxed with’’ certain specified costs. Section 5595, Re- 
vised Statutes, 1879, provides that: - ‘‘The several officers 
hereinafter named, and jurors and witnesses, shall be al- 
lowed such fees, * * * asare hereinafter provided, and 
the clerks of the courts of record, and the presiding officers 
of courts of inferior jurtsdiction, etc., * * * shall there- 
upon enter the amount thereof upon their fee books, and 
the said clerk and the other officers before mentioned, 
shall, after the term of the court at or before which the 
services were rendered, if required * * * certify a fee 
bill of such services, and deliver the same to the sheriff, or 
other officer * * * charged by law with the service of ex- 
ecutions, who shall proceed forthwith to collect the same 
* * * jin the same manner and with like effect, as on 
an execution.’’ This section is comprehensive and in- 
cludes fees for services of officers and witnesses in all 
ceurts. 
The State ex rel. Fulkerson %. Emmerson, 74 Mo, 
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607, was a case, where, after appeal granted to the Su. 
preme Court, and swpersedeas bond given, the clerk issued 
a fee bill for his costs and it was insisted he had no power 
or legal right todo so. The court held that ‘‘if the ap. 
pellant shall execute a bond as required by the statute 
it operates as a swpersedeas and prevents the issuance of 
any execution to enforce the judgment appealed from, 
It does not, therefore, follow, that the right of a person 
who has rendered services in said cause, authorized to be 
taxed as costs, to demand the issuance of a fee bill there- 
for, or the duty of the clerk of the court to issue it when 
demanded, is in any manner interfered with. This right 
is conferred and this duty is imposed by section 5595, Re- 
vised Statutes.”’ That would seem to be sufficient authority 
to cover the case at bar, because section 5595 applies 
especially to ‘presiding officers of courts of inferior 
jurisdiction’’ as well as to clerks of courts of record. 
But this is notall. Section 5624, Revised Statutes, 1879, 
provides that ‘‘ justices of the peace may issue fee bills” 
which, if not paid after demand made, as therein provided, 
the officer ‘* may and shall levy fee bills on the goods and 
chattels of such person in the same manner and with like 
effect as on a fieri facias.”’ 

The judgment below is reversed and the case re- 
manded, All concur, 





Wrnpry, Appellant, v. Evans. 


1. County Collector: BOND, SUFFICIENCY OF. The condition of 4 
county collector’s bond as executed by him was that he should pay 
over all state, county and other revenue for the two years next 
ensuing the first day of January, 1875, while by the statute (W. s., 
p- 1178, sec. 92) under which the bond was made, its condition 
should have been that he pay over said revenue within two years 
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next ensuing the first day of February thereafter (1875); held, the 
variance was immaterial and did not, therefore, affect the bond as 
a lien on the collector’s land. 


2. ———: BOND, SUMMARY PROCEEDINGS ON. A proceeding by motion 
in the circuit court against a county cellecter, under Wagner's 
Statutes, p. 1219, § 231, for failure to pay into the proper treas- 
uries moneys collected by him, as required by law, is not ex parte 
and may be resorted to after the expiration of the collector's 
term of office, as well as during his-term. 


8 Notice: LIEN: BOND OF COUNTY COLLECTOR. The filing of the 
collector’s bond for record imparts notice like the filing of a deed of 
record, and from that time it becomes a lien on his lands. Such 
lien extends as well to lands subsequently acquired by him as to 
those he owned when the bond was filed of record. W. S., p. 1178, 
sec. 96. 


Appeal from Greene Circuit Court.—Tlon. W. Fy 
GEIGER, Judge. 


AFFIRMED. 
George Hubbert for appellant. 


(1) The bond should not have been declared a lien on 
the land owned by Fields at the date of his bond, in view 
of the fact that the statutory bond which the law alone 
would have constituted a lien must have been conditioned 
for ‘‘two years next ensuing the first of January there- 
after.” W.S. 1178, sec. 93. (2) Even if the bond was 
a lien the court below found no way of declaring any 
rule of law by which respondent could be subrogated to 
it, in view of the fact that even if the lien was still sub- 
sisting, he was only one out of thirteen sureties who had 
paid off part of the county’s claim. One surety cannot 
be subrogated to an entire lien or security when others 
have an equal right with him who are not parties to the 
action. And he could not have relief upon the security 
or lien for his part, for that would involve a partial or 
pro tanto assignment that cannot be countenanced. 
Brandt on Suretyship, sec. 266. (3) The motion and 
proceedings on the bond in the McDonald circuit court 

VoL. 84—10 a 
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were void ; they were under a statute providing for sum. 
mary remedy under certain conditions and fail to show 
those cenditions, one of which was that the collection 
must have been made during his term of office for which 
the bond was given. And it was net sufficient to allege 
a balance in his hands at a date after the expiration of 
such term, the sureties not being liable for his acts unless 
shown to have been during his term of office for which 
they stood. Moss v. State, 10 Mo. 338; State v. Grims- 
ley, 19 Mo. 178; State ». Dailey, 4 Mo. App. 179. 
(4) Another indispensable condition to the validity of 
the summary proceeding on the bond, under Wagner’s 
Statutes, 1210, section 23, was that it should have been en- 
forced while the collector was still in office. Rvy v. Barr, 
57 Mo. 292. (5) After the expiration of Field’s term of 
office, the court had no jurisdiction over the subject mat- 
ter, for when a statute gives a right and provides at the 
same time a remedy, the remedy must be strictly pursued, 
ifatall. Potter’s Dwarris on Stat. 275, N. 5; Lindell’s 
admr »v. R. R., 36 Mo. 548; State v. Bettinger, 55 
Mo. 599. (6) The three years’ statutory limitation had 
fully run before respondent sought any advantages from 
the lien. The answer of respondent setting up the lien 
for the first time was filed May 5, 1882. Field’s term of 
office had expired January, 1877, and his collections 
should have been paid over on the third of each succeed- 
ing month of his term of the two preceding years. 2 W. 
S., sec. 167. The expiration of the three years precluded 
any remedy on his bond. 4 Mo. App. 178; W. 8. 918, 
sec. 11. The debt being barred by the statute, the remedy 
to enforee the lien was also barred. 3 Parsons on Con- 
tracts (5th Ed.) 279; Seibert v. Copp, 62 Mo. 182; 
Biddle v. Probate Judge, 39 Mich. ; Jones on Mort., 
sec. 218, 


Henry C. Young and Charles W. Thrasher for 
respondent. 


_ (1) The proceedings and judgment on the bond in 
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the McDonald circuit court were in all respects in sub- 
stantial compliance with the statute, and are at least 
valid in the collateral proceeding. Miss. Co. v. Jackson, 
51 Mo. 23; Morgan Co. v. Lutinan, 63 Mo. 210; Winston 
». Affalter, 49 Mo. 263; Hardin v. Lee, 51 Mo. 241; 
Bailey v. McGinniss, 57 Mo. 362; Brackett v. Brackett, 
83 Mo. 265; Kane v. McCown, 55 Mo. 181. To make a 
judgment valid on its face it is only necessary for it to 
appear that the court had jurisdiction of the subject 
matter of the aetion and the parties, and that a.judgment 
had in fact been rendered. Mazrwell v. Stewart, 22 
Wall. 79; Pickering ». FPempleton, 2 Mo. App. 424. 
(2) The case of Ray Co. v. Barr, 57 Mo. 292, is no 
authority against respondent. No such question as was 
involved in that case can arise here where there is a 
judgment in acourt of general jurisdiction and an ap- 
pearance to the proceeding by all the defendants. Want 
ef legal notice is waived by appearance. Griffin v. Van 
Meter, 53 Mo. 430; Peters v. R. R., 59 Mo. 406. 


Henry, C. J.—This is a suit in ejectment for a tract 
of land in MeDonald county. The cause was taken, on 
change of venue, to Greene county, where, on a trial, 
defendant obtained a judgment, from which plaintiff has 
appealed to this court. Both parties claim title under 
Calvin F. Fields, who, in November, 1874, was elected 
collector of the revenue for McDonald county, and gave 
bond with defendant and others as his sureties, for the 
faithful discharge of his duties, which was dated, ap- 
proved and filed for record on the 17th day of November, 
1874. The condition of the bond was, that he would 
faithfully and punctually collect and pay over all state, 
county, and other revenue, for the two years ensuing the 
jirst of January, 1875, etc. The statutory condition is: 
‘“* For the two years next ensuing the first day of Feb- 
ruary thereafter.”’ 

Section 97 of the revenue law of 1872 provides that 
the bond of the collector, ‘‘ when approved and recorded, 
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shall be a lien against all the real estate of such collector, 
until he shall have complied with the conditions thereof,” 
On the 4th day of August, 1879, the county of McDonald 
filed its motion in the circuit court of said county against 
the collector and the sureties on his bond, for judgment 
against them for amounts of revenue collected by the 
collector and not paid into the treasury. All the parties 
to the bond except four asto whom the suit was dismissed, 
had due notice of the motion, and on ahearing thereof, 
the court rendered a judgment against them for $1158.95, 
and ‘‘that the judgment be a lien upon the real estate of 
said Calvin Fields that he owned at the date he entered 
into bond as collector of McDonald county.’? On this 
judgment an execution was issued which was levied by 
the sheriff on the land in controversy, and sold, as re- 
qnired by law, and defendant became the purchaser, at 
the price of $775.00, and received a deed from the sheriff 
conveying to him the said land. Prior to the date of 
that judgment, or the institution of the proceedings 
under which it was obtained, the collector, Fields, and 
John Fields, were parties to a partition suit for the par- 
tition of lands held in common by them, including the 
Jands in controversy, and a judgment of partition was 
rendered thereon, and also for costs. This judgment 
ante-dated that of the county against said Fields and his 
sureties on his official bond, and, under an execution 
issued on that judgment, Geo. Hubbert became the pur- 
chaser of said lands, and afterwards, by quit-claim deed, 
conveyed them to plaintiff, who at the same time held a 
mortgage thereon, executed by said Calvin Fields and 
wife in May, 1877. It does notappear that this mortgage 
was ever foreclosed. 

By section 168 of the revenue act of 1872, the col- 
lector was required, on or before the third day of each 
month, to pay into the county treasury such sums as he 
may have collected ofthe county revenue for the pre- 
ceding month. The plaintiff, in his replication to de- 
fendant’s answer, alleging substantially the foregoing 
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facts, pleaded the statute of limitations, alleging that att 

liens of said bond, and all causes of action thereon, had 

accrued more than three years before the facts were set 

up in defendant's answer as a defence, and before bie 
institution of this suit; but not that the action on the 

bond was barred by the statute of Hmitations (three 

years) where the motion by the county was filed in the 

circuit court. If the judgment on that motion was a 

valid judgment and the bond executed by the cellecter 

was a lien, not only upon the lands owned by hin when 

it was approved and filed for record, but on all such as he 
subsequently acquired, then the defendant, by his pur- 

chase at a sale under it and deed from the sheriff ac- 

quired the legal title, and has no occasion te inveke the 
equitable doctrine of subrogation. The plaintif® cen- 

tends that the bond of the collector was not a lien upon 

his lands, because of variance from that prescribed by 

the statute in the condition. The statutory condition is, : 
that he shall pay over all state, county and other revenue, 

‘‘for the two years next ensuing the first day of February 
thereafter.’ That of the bond in question, is ‘‘for the 

two years ensuing the first of January, 1875.’ The 
difference is immaterial. The condition, as prescribed 

by the statute, looks to the first month in which the 
collector isrequired to make a payment into the treasury. 

The statute required the collector on or before the third 

day of each month, to pay into the treasury what he may 

have collected for the preceding month. He, therefore, 

had no payment to make in January, when his term 
commenced, but in February. The bond executed was 
substantially the same as that required by the statute, 
and the variance, therefore, was not of sufficient conse- 
quence to prevent the bond from becoming a lien upon 
the collector's land. 

It is also contended by appellant's counsel that the 
judgment rendered by the circuit court on the motion 
filed by the county of McDonald against Fields and his 
sureties was a nullity because the proceeding was insti- 
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tuted after the expiration of Fields’ term of office. The 
proceedings on the bond were under the laws of 1872, p, 
133 (sec. 231, Wagner’s Statutes, p. 1210). Section 231 
is as follows: ‘‘If any collector shall fail to pay into 
the county or state treasury the amount of taxes or 
revenue by him collected, due the state or county re- 


‘spectively, at the times and in the manner by this act 


required, he and his securities shall be liable to pay ten 
per cent. per month upon the amount which he shall so 
fail to pay, as a penalty, and. in case of such refusal 
notice may be served upon such collector in default and 
his securities, inferming them that at the next term of 
the circuit court of the county a motion will be made to 
said court for a judgment against such collector and his 
securities for all sums of money due from him to the 
state or county, as the case may be, at the time of making 
such motion, together with the penalty aforesaid. The 
circuit courts of this state are hereby vested with power 
and jurisdiction to hear and determine all such motions 
and proceedings at the first term at which such motions 
may be made. The judgment rendered by the court 
under the provisions of this section shall have the same 
force and effect, and be enforced in the same manner that 
other judgments in the circuit courts of this state are 
enforced. Proceedings under this section shall be in the 
name of the state or county, as the case may be. Such 
notice may be served by any constable, coroner or other 
person who would be a competent witness, and shall be 
served at least five days before the motion is made. The 
court shall have power to compel the production of all 
books, papers, records and other documents in the pos- 
session of the collector or others to be used as evidence 
in the case.”’ 

In Ray County v. Barr, 57 Mo. 292, the proceeding 
against the clerk of the circuit court was under sections 
19 and 20, ef. seg., 1 Wag. Stat. 412. That was an ex 
parte proceeding in the circuit court of which the de- 
fendant was clerk, and this court held, because it was 
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ex parte it could only be resorted to while the officer was 
in office, observing that ‘‘the law may have presumed 
that whilst he was in office, and doing business at the 
court house, where the courts were held, he would be 
sufficiently cognizant of all the proceedings affecting 
him.”’ The proceeding allowed against the collector by 
the law under consideration, although summary, is not 
ex parte, is had in a court of general jurisdiction, on due 
notice, prescribed by the law, to all parties against whom 
it is instituted, and no reason is perceived in the nature 
of the proceeding why it may not be resorted to as well 
after as before the expiration of the officer’s term of 
office. The judgment does not ascertain the lands upon 
which it declared the lien, and if this were necessary it 
would be a serious, if not a fatal objection to it; but the 
statute makes the bond, when filed for record after ap- 
proval, a lien upon all of the collector's lands, not only 
those he then owned, but such, also, as he might subse- 
quently acquire, and the purehaser of lands ata sale 
under that judgment acquires the legal title. The filing 
of the bond for record imparts notice, the same as the 
filing of a deed, and the law makes it a lien upon all the 
real estate of the collector. 

The judgment of the circuit. court is affirmed. All 
concur, 





Jones v. TuE St. Louis, Iron Mountain & SovuTHERN 
Raritway Company, Appellant. 


Railroad: EMBANKMENT: WATER. In the absence of negligence, un- 
skilfulness or mismanagement in the construction of an embank- 
ment for its roadbed over land through which there is no natural 
channel for the passage of water, a railroad, having lawful authority 
to censtruct such roadbed, is not liable for the injury done by the 
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embankment in causing water to overflow land of an adjoining 
proprietor. 


Appeal from Butler Circuit Court.—Hon. R. P. Owey, 
Judge. 


REVERSED. 
Bennett Pike for appellant. 


(1) The trial court committed error in refusing the 
demurrer to the evidence as asked by defendant. Clark’s 
admrv. R. R., 36 Mo. 202; Brainard v. Clapp, 10 
Cush. 6. (2) The instruction given for plaintiff was 
erroneous. Clari’s admr v. R. R., supra. The in- 
struction was also erroneous in its declaration as to the 
measure of damages in the event of recovery. Interest 
is not recoverable in a case of this kind. Wadeov. R. R., 
78 Mo. 365; Kenny v. R. R., 63 Mo. 99. (3) The court 
erred in refusing to give instruction number two, asked 
by defendant. McCormick v. R. R., 57 Mo. 438, 
(4) The court, under the authorities above cited, also 
erred in refusing instructions numbers three and four, as 
asked by defendant. 


C. D. Yancey for respondent. 


(1) The reméttitur of interest before judgment was 
entered obviates any objection in that regard. Weston, 
etc., v. Kubben, 48 Mo. 37; Wade v. Railroad, 78 Mo. 
362. (2) It was the duty of defendant to open ditches 
or drains through its embankment so as to afford egress 
for the water it had caused to flow upon plaintiff’s culti- 
vated land. Sec. 810, R. S8., 1879. McCormick v. Rail- 
road, 57 Mo. 433; Illinois Central Ry. Co. v. Grabill, 50 
Ill. 341; Bradtey v. Railroad, 21 Conn. 294; Waffle », 
Railroad, 58 Barbour 413; Aaufman v. Griesemer, 26 
Pa. St. 407. The attempt to justify the wrong by urging 
the chartered privileges of defendant is fully and’ 
clearly explained by the rules laid dowr in McCormick 
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». Kansas City, St. Joe & Council Bluf's Ry. Co., and 
Bradley v. New York & New Haven Ry. Co., before 
cited. A railroad company must so use its own property 
as not to injure another. 50 Ill. 341, supra. 


Norton, J.—This is an action for damages in which 
plaintiff recovered judgment, from which the defendant 
appeals and assigns for erver the action of the court in 
refusing to instruct the jury that on the pleadings and 
evidence plaintiff was not entitled to recover. The cause 
ef action stated in the petition is, in substance, that the 
railroad of defendant was constructed through plaintiff’s 
land in Wayne county, in a northerly and southerly 
direction, leaving a portion of his land, about fifteen 
acres along Black river on the west, and twenty acres of 
cultivated land on the east side of the roadbed. That 
said roadbed was originally built across said land upon a 
solid embankment several feet high, making a dam 
against the high water from Black river, that in 1876, 
some years after the said construction of the readbed at 
said point, the said embankment was washed out by high 
water from Black river, by which the water was admitted 
on the land of plaintiff. That defendant, in rebuilding 
said roadbed at the point where the same was breken, 
put in trestle work for the space of one hundred and fifty 
feet, through which the high water from Black river 
overflows on plaintiff’s land, and spreads over plaintiff’s 
land on the east, and renders fifteen acres of the same 
valueless. 

The answer of defendant, in substance, was a special 
denial and a special plea of a right to construct its rail- 
way through said county of Wayne, and the construction 
of said railroad through said county and over the land 
of plaintiff therein, by virtue of the acquisition of a right 
of way, duly granted by the owner of said land in a 
proper manner, and the rebuilding of a portion of the 
same in 1876, and the putting in of a trestle in the place 
of an embankment for the space of one hundred and fifty 
feet, in a proper manner, and as the result of a change 
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being necessary, in order to protect its roadbed against 
destruction by the recurrence of extraordinary high 
water in Black river, which runs along the roadbed some 
distance to the west. 

The testimony of the plaintiff was to the effect that, 
whenever Black river overflows, the water runs through 
the trestle to the east and overflows plaintiff’s land, and 
runs down into a low piece of ground about three hun- 
dred yards below the trestle, where, on account of the 
embankment of the railroad it cannot flow back to 
Black river, but spreads out over about fifteen acres of 
plaintiff ’s land, rendering it useless for cultivation. The 
testimony of defendant’s civil engineer, Bartlett, 
showed that the railroad was built through plaintiff's 
land in 1872 and 1873, upon an embankment several feet 
high, and that in 1876, in consequence of a great rise in 
Black river, the embankment was washed out, and that 
in rebuilding it, it became necessary to put in trestle 
work in place of the embankment, as no embankment, 
such as they could build there, could withstand the high 
water. That the putting in the trestle did not affect the 
natural flow of the high water from Black river over 
plaintiff’s land; that the natural tendency of the over- 
flow from Black river was over plaintif€’s land, and 
through the sloughs on said land into Cypress Lake, a 
body of water east of the roadbed. It was admitted by 
plaintiff that defendant had obtained the right of way 
over plaintiff’s land to construct its railway. 

There is no negligence alleged by plaintiff in the con- 
struction of the trestle. The only claim made is for 
damages to plaintiff’s land by reason of the defendant 
railway building and constructing a trestle in 1876, for 
the space of one hundred and fifty feet, in place of 
the embankment that was washed out, by means of 
which it is claimed the high water from Black river 
passed through said trestle and overflowed and stood 
wpon plaintiff’s land, in consequence of there being no 
opening made three hundred yards distant from and 
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pelow the trestle. The uncontradicted evidence of de- 
fendant’s civil engineer shows the necessity of the change 
in the reconstruction of the roadbed of defendant at the 
pojnt of the washout. The whole evidence shows that 
there was no interference with a running stream, no 
damming up of any water, 7wnning or surface water, by 
the construction of the trestle. The high water from 
Black river simply ran through the trestle onto plaintiff’s 
land, just where, and as it would have run without any 
railroad bed there; but the real ground upon which a re- 
covery is claimed, under the vague allegations of the 
petition, is the failure to make an opening or passage 
way through the embankment of the roadbed, for drain- 
ing off the surplus water from Black river, that is alleged 
to have accumulated on the east side of the railroad. 

Under the pleadings and facts above disclosed by 
the evidence on the trial, we are of the opinion that the 
court erred in refusing to instruct, as requested by de- 
fendant, that plaintiff was not entitled to recover. In 
the case of Clark’s adm’r v. H. & St. Jo. Ry. Co., 36 Mo. 
202, it was held, that, in the absence of any negli- 
gence, unskilfulness or mismanagement in the con- 
struction of the embankment for the bed of a railroad 
over land, through which there was no natural channel 
for the passage of water, the injury done by such em- 
bankment in causing the water to overflow the land of 
the adjoining proprietors, must be considered as the 
natural consequence of what the corporation had acquired 
the lawful right to do by a condemnation of the land 
and the assessment of damages therefor, and such 
damages must be taken to have been included in the 
compensation assessed, or it was damnum absque in- 
juria. 

The doctrine of this case has been fully approved in 
the case of Abbott v. K. C., St. Jo. & C. B. Ry. Co., 83 
Mo. 271, where the question involved in this record was 
exhaustively considered in an opinion rendered by Judge 
Ray, in which the ruling made in the case of McCormick 
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o. K. C., St. Jo. & C. B. Ry. Co. 70 Mo. 359, which is the 
same case reported in 57 Mo. 443, to which we have been 
cited by plaintiff’s counsel as sustaining his right to re. 
covery, was overruled, in so far as it came in conflict 
with the ruling in the case of Clark’ s adm’r v. H. & St. 
Jo. Ry. Co., supra. The case of Abbott, supra, is de. 
cisive of this case. Judgment reversed ; all concur, 





Tur Ciry or Sr. Lovis v. Tue Sr. Lovis & New 
ORLEANS TRANSPORTATION COMPANY, Appellant. 


1, City Ordinance: WHARFAGE. An ordinance of the city of St, 
Louis exacted of boats landing at its wharf the payment of wharf- 
ageasfollows: Three cents for each ton of said boat’s burden, by 
custom house measurement, if said boat was owned by residents of 
St. Louis and had been returned and assessed for taxation within 
the city during the year commencing on the first day of August 
immediately preceding the day of landing, and five cents for each 
ton of said boat’s burden by said measurement if it had not been re- 
turned and assessed for taxation within the city during the year 
already mentioned. Held, that a boat was liable under the ordi- 
nance to the rate of five cents per ton, although it was the first 
time it had landed, and was newly constructed, and was one which 
it was therefore impossible for the owner to have had returned and 
assessed on the preceding first day of August. 





2. : . The ordinance did not impose the higher rate asa 
penalty for failure to have the boat returned and assessed, but only 
made a classification of boats for wharfage tax. 


Appeal from St. Louis Court of Appeals. 


AFFIRMED. 


Given Campbell and O’ Neill Ryan for appellant. 


(1) The barge was not owned, or under charge or 
management of defendant, in fact was not in existence 
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on August 1st, 1880, it having been built or brought to 
St. Louis about May, 1881, and hence defendant could 
not have made the sworn return and have had it assessed 
as required by the city ordinance. (2) The facts of this 
case do not bring defendant within the provisions of the 
ordinance requiring payment of five cents per ton, and 
the doubling of that amount as a penalty for its non-pay- 
ment. This is a reasonable construction of the ordinance, 
and the court must judge in such case whether the ex- 
ercise of the powers of ordinance is reasonable. City v. 
Weber, 44 Mo. 550; Com. ». Worcesler, 3 Pick. 462; Dil- 
lon on Mun. Corp., p. 373. (3) The courts will construe 
an ordinance with reference to the subject matter, its 
object, mischief to be remedied, ete. Spitler v. Young, 
63 Mo. 42; Neenan v. Smith, 50 Mo. 528. 


Leverett Bell for respondent. 


The ordinance is not open to any legal objec- 
tion. It conforms to the grant of power contained in 
section 6906 of the General Statutes. 2 R. S8., p. 1360. 
The provisions of the city charter, authorizing the col- 
lection of wharfage (2 R. 8., p. 1585), and the ordinance 
provisions on the subject, were before the Supreme Court 
of the United States in Packet Company v. St. Louis, 
100 U. S. 423, and were held to be valid. It is claimed 
by the appellant that the barge was built subsequent to 
August 1, 1880, and for this reason it was not returned 
for taxation for the year commencing on that day. If 
so, no taxes were assessed or paid on the property for 
said year, and no injustice is worked to the owner by ex- 
acting wharfage at the rate of five cents per ton. The 
ordinance is clear on the point that the rate of three 
cents per ton is to be applied to such boats only as have 
been returned for taxation in St. Louis, for the year 
commencing on the first day of August, immediately pre- 
ceding the day of the landing of the boat. 


Dr ARMOND, C.—This is a proceeding in the nature of 
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a civil action, begun in a St. Louis police court for the 
recovery of $50.90, for the violation of an ordinance of 
the city concerning wharfage. The portions of the ordi- 
nance necessary to an understanding of the issue are 
these : 

**Sro. 2. The following wharfage dues shall be col- 
lected from each and every boat of whatever kind or 
description, except such as are hereinafter exempt from 
paying wharfage, or for which a special rate of wharfage 
is hereinafter provided, for each and every time the same 
shall come within the harbor of the city and land at any 
public wharf or landing, or be made fast thereto or to 
anything thereto fastened, or shall bring a tow into the 
harbor, or shall receive or discharge any freight or pas- 
sengers in this city, to-wit: Three cents for each ton of 
said boat’s burden, by custom house measurement, if said 
boat is owned by residents of St. Louis, and has been re- 
turned and assessed for taxation within the city of St. 
Louis during the year commencing on the first day of 
August, immediately preceding the day of the landing.of 
said boat, and five cents for each ton of said boat's 
burden, by custom house measurement, if said boat has 
not been returned and assessed for taxation within the 
city of St. Louis during the year above described.”’ 

‘‘Sec. 19. Every owner or person in charge of any 
boat, firewood, lumber, timber, logs, or other articles on 
which wharfage or license is due, who shall, after de- 
mand has been made, fail or refuse to pay the same, shall 
be deemed guilty of a misdemeanor, and upon conviction 
thereof shall be fined inasum double the amount of 
wharfage or license so due and owing. The payment of 
said fines and costs shall operate as a discharge in full of 
said demands,”’ 

The cause was tried in the police court where plain- 
tiff had judgment for $50.90 ; defendant appealed to the 
St. Louis court of criminal correction, where the judg- 
ment was for $15.27; from which plaintiff appealed to 
the St. Louis court of appeals, and there recovered $50.90; 
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and from that judgment defendant has appealed to this 
court. The evidence is that defendant on May 12, 1881, 
caused to be landed at the port of St. Louis, a newly con- 
structed barge of five hundred and nine tons burden, and 
then teuching at that wharf fer the first time. The 
harbor-master demanded on May 16, 1881, payment of 
wharfage at the rate of five cents per ton, instead of three 
cents per ton beeause the barge had not been returned 
and assessed for the year commencing August 1, 1880. 
This rate of tive cents per ten the company, by its presi- 
dent, refused to pay, because of the impossibility, as he 
stated, of having the barge assessed at that time for said 
year, and said that he would have had it assessed could 
he have done so. At the same time he offered to pay 
the deputy collector wharfage at the rate of three cents 
per ton, which offer was refused. The company at the 
same time paid all three cent bills. The barge had not 
landed at the wharf of Saint Louis befere, and this 
wharfage charged was the first that had ever been made 
against her. Defendant was admitted to be a corpora- 
tion organized under the laws of this state. 

This ordinance conforms to the law for taxation of 
boats and vessels (R. S., p. 1360), and with the city 
charter (R. 8., p. 1575), and has been adjudged valid in 
Packet Co. v. St. Louis, 100 U. 8. 423, as to the right 
of the city to exact wharfage. The transportation com- 
pany concedes the validity of the ordinance, but insists 
that three cents per ton, or $15.27, is the limit of its 
liability for wharfage on its barge. It is urged that the 
city demanded an extra two cents per ton as penalty for 
the failure to have the barge assessed for taxation. That, 
heeding the spirit and purpose of the ordinance, no 
penalty is in reality meant to be exacted for the failure 
to do what it was impossible to do. There is great force 
in this reasoning if we regard the difference between 
three cents per ton and five cents per ton as a penalty. 
In that view, it might well be urged that the prevision 
was not intended to apply, and does not apply, to the 
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case of one who did not have his boat assessed because it 
was not in existence when the assessments were made. 
By the ordinance, certain water crafts are held liable for 
wharfage at the rate of three cents per ton, and another 
class is required to pay five cents per ton. When a bill 
was to be made out against this barge, the first thing to 
determine was its class, was it of those liable to the 
lower rate, or of fhe class that must pay the higher rate? 
Not of those that pay the lewer rate, because not re- 
turned and assessed for taxation, as all boats must be to 
fall into that class. The imposition of the five cent per 
ton wharfage rate then follows, because the barge is 
found to be of the class that must pay at that rate, 
There is no adding to, no increase of, the three cent rate, 
That rate does not apply to the class to which, by un- 
disputed facts, this barge belongs. There is no penalty, 
no increase, merely a classification. So if a boat be not 
owned by a resident of St. Louis, the fact that it is not 
so owned, fixes its class. It is not material why the 
owner is not a resident of St. Louis, the fact that he is 
not is enough. 

The evident purpose of the classification made by 
this ordinance is to make aH boats contribute with ap- 
preximate equality to the city’s revenues, since all 
equally enjoy the privileges afforded by its improved 
wharf. Those not assessed for taxation are required to 
pay a higher rate of wharfage than those that are 
assessed ; and thus it is sought to do justice between 
them. The ordinance, as to the classification it makes, 
rests, I think, on the just principle that with equality of 
benefits should go equality of burdens. The company’s 
officer, in arguing with himself and with the harbor- 
master, that his barge could not have been put into the 
one class, did not observe that upon his own theory, it 
must have fallen into the other class. 

The judgment of the court of appeals, being based 
upon a correct application of the law to the admitted 
facts of the case ought to be affirmed. All concur. 
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SuicKLE ef al. v. Toe CHouTEAU, Harrison & VALLE 
Iron Company, Appellant. 


1. Contract : CONSTRUCTION : ‘‘ MORE ORLESS.” The words, ‘‘ more or 
less,” ina contract will not cover an indefinite quantity, and will allow 
only a slight departure from the quantity expressed in the contract, 


2. : : . The words, ‘‘more or less,” added to a 
given quantity expressed ina contract, do not create such am- 
biguity in its terms as to render parol explanation admissible. 





8. Contract, Interpretation of. In interpreting any written in- 
strument such meaning must be givenit, if possible, as will give 
effect to all its parts. 


: ACCEPTANCE WITH MODIFICATION. Where a proposal for a 
contract is made, its acceptance, coupled with a modification, is 
in law a rejection and it becomes, in its modified form, a new 
proposal,* 





Appeal from St. Louis Court of Appeals. 
AFFIRMED. 
Cline, Jamison & Day for appellant. 


T. A. Post for respondent, 


Ewrna, C.—Plaintiffs brought suit to recover a bal- 
ance of $5,582.21, claimed to be due for scrap iron, sold by 
plaintiffs to defendant, at twenty-two dollars per ton, on or 
about the twenty-third day of July, 1879. Defendant 
admitted the purchase and receiptof the iron at the price 
mentioned, and non-payment of the balance claimed ; but 
by way of counter-claim and recoupment alleged that 
‘said scrap iron was delivered in part performance of a 
contract made and entered into and finally completed 
on the twenty-third day of July, 1879, by and between 


*These syllabi are taken from 10 Mo. App. 241, 
VoL. 84—11, 
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plaintiffs and defendant, whereby it purchased of plain. 
tiffs a certain lot of wrought scrap, consisting of one, one. 
half and three-eighth inch plate, blacksmith scrap, and a 
lot of gas pipe from the Southern Hotel, and all other scrap 
iron then pointed out and piled up in the yard of the 
plaintiffs, at twenty-two dollars per ton, to be moved by 
defendant at its convenience; that said bid was ac- 
cepted by plaintiffs in writing (and the sale made 
effectual and complete in law), a copy of which is here. 
with filed, and marked ‘‘ Exhibit A.”’ 

** Exhibit A’’ was as follows: 

**Sr. Lours, July 23, 1879. 

“ Messrs. Chouteau, Harrison & Valle, City. 

‘‘Grnts.—Your proposal for four hundred tons, more 
or less, of wrought scrap, consisting of one, one-half and 
three- eighth plate blacksmith scrap, and lot of gas pipes 
from Southern Hotel, and other ‘scrap, as shown your 
Mr. Fusz, at twenty-two dollars per net ton in our yard, 
is accepted. You can commence hauling same at your 
convenience. Very truly, 

‘6 $22.00 SHICKLE, Harrison & Co.” 

On the trial the defendants read the exhibit ‘ A,” 
and then offered Paul Fuszasa witness who testified 
that he was secretary of defendant and had negotiated 
the sale with plaintiffs ; that the iron was at the time in 
different piles stacked up around plaintiffs’ yard. 
Witness was then asked the quantity of iron at the time 
of the purchase, and answered, five hundred and fifty or 
six hundred tons. Q. ‘‘Where were you when you 
made the proposal to purchase?”’ A. ‘‘I was at the 
defendant’s yard where the iron lay.”” Defendant then 
offered to prove by this witness that the proposal made by 
Fusz was for the purchase of all the scrap iron in plain- 
tiffs’ yard; and that at the time it was estimated by 
plaintiffs at about four hundred tons, and by witness 
at over five hundred tons; also, that the iron pointed out 
and shown to Mr. Fusz, at the time of his proposal, included 
all the scrap iron in the yard. To all of which the plain- 
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tiff objected upon the ground that it was incompetent 
as tending to contradict the written contract. The court 
excluded the evidence, found against the defendant, and 
excluded the counter-claim, from which judgment the 
defendant appealed to the St. Louis court of appeals, 
where the judgment of the circuit court was by consent 
afirmed pro forma, and from which the defendant 
prosecutes the appeal to this court. 

Upon the first trial of this case in the circuit court, 
the evidence of the witness Fusz, substantially as given 
above, was admitted ; there was a verdict and judgment 
in favor of defendant as to the counter-claim, which, on 
an appeal to the St. Louis court of appeals, was reversed ; 
that court holding the evidence inadmissible as tending 
to contradict or vary a written contract. We have given 
this case, as well as the opinion of the courtof appeals 
(10 Mo. App. 242) in the same case, careful consideration, 
and have arrived at the conclusion that the learned judge 
has well stated the law and properly decided the ques- 
tions presented, and we deem it unnecessary to go over 
the same grounds. We, therefore, adopt their opinion, 
and affirm the judgment of the court of appeals. All 
concur. 





THE STATE TO THE USE OF HockaDay, Guardian, Ap- 
pellant, v. Woops e¢ al. 


Guardian: BOND: SURETIES. H., having been appointed guardian 
and curator of a minor executed his official bond with one W. as 
his sole surety thereon ; subsequently, and before any funds of the 
ward came into his hands H., at the request of W., called at the 
office of the probate court and obtained the bond from the judge, 
stating at the time that W., wished him to procure other signers as 
sureties on the bond, which he did and returned it with the 

_ mames of the co-defendants of W. subscribed thereto. Held, that 
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the bond was valid as to the subsequent signers and that they were 
liable thereon for money due the ward from the estate of H. 


Appeal from Boone Circuit Court.—Hon. G. H. Burox- 
HARTT, Judge. 


REVERSED. 
Dobson & Douglass for appellant. 


(1) The respondents are estopped to object to the 
validity of the bond or to deny its recitals. Decker », 
Judson, 16 N. Y. 439; Cutler v. Rathbone, 1 Hill 204; 
Hawley v. Bates, 19 Wend. 632; Newland v. Willetts, 
1 Barb. 20; Brandt on Suretyship, sec. 462; Ammons 
». People, 11 Ill. 6; Slephens v. Crawford, 1 Ga. 574, 
(2) A bond voluntarily given by a person while holding 
an office or administering a trust to secure a faithful 
performance of his duties is a valid contract binding upon 
the parties to it, though the taking of such bond is not 
prescribed by statute. A bond so taken, though invalid 
as a statutory one, is good as a common law obligation, 
if it contains no condition contrary to law. U.S. ®. 
Tingey, 5. Pet. 115; 7. S&S. v. Bradley, 10 Pet. 343; 
Tyler v. Hand, 7 How. 583 ; Harris v. Simpson, 14 Am. 
Dec. 103 note; Classen v. Shaw, 30 Am. Dec. 338; 
Sweetser v. Hay, 2 Gray 52; Wood v. Williams, 61 Mo. 63; 
Jones v. State, 7 Mo. 85; Barnes v. Webster, 16 Mo. 
258; West v. Thompson, 49 Mo. 188; State v. Thomas, 
17 Mo. 503; State v. O'Gorman, 75 Mo. 378. (3) The 
formal approval of the bond by the court was 
not essential to bind respondents. McCracken 2. 
Todd, 1 Kan. 148; Brandt on Suretyship, . sees. 
444 and 442; Moore v. State, 9 Mo. 330; Jones v. State, 
7 Mo. 81. (4) The promise of Ellis ef a/. was supported 
by a good and sufficient consideration, and they should 
be held liable jointly with Woods for the deficit of their 
principal, James Harris. Robertson v. Findley, 31 Mo. 
384; Burrell v. Root, 40N. Y. 496; U. S&S. v. Lynn, 
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15 Pet. 290; Potter v. State, 23 Ind. 550; Turner 2. 
Clark Co., 67 Mo. 2438. 


Macfarlane & Trimble and Wellington Gordon for 
respondents. 


(1) The matter of estoppel should have been pleaded 
by plaintiff in his reply. Bigelow on Estoppel 585; 
Warder v. Baldwin, 51 Wis. 450; Dale v. Turner, 34 
Mich. 405; Philips v. Van Shack, 37 Ta. 220. (2) Neither 
the facts alleged in the answer nor disclosed in the 
evidence could operate as an estoppel. Before defendants 
can be estopped to deny the bond it must appear that 
the plaintiff or his ward was misled by the bond as 
found on file, and would suffer loss if respondents were 
allowed to deny its validity. Taylor v. Zepp, 14 Mo. 
489; Newman v. Hook, 37 Mo. 207. (8) This suit is 
upon a bond, and if a recovery can be had against re- 
spondents in this action, it must be because they are 
liable as makers of the bond sued upon. Respondents 
signed the bond long after its execution and delivery, and 
without other consideration than that upon which the 
principal and security, Woods, originally executed and 
deliveredit. We insist that respondents are not liable, 
in this action, for the following reasons: (a) There was 
no new or fresh consideration which was necessary to 
give the transaction validity. (6) There was no delivery 
of the bond after its execution by respondents. (c) Under 
the circumstances under which these respondents signed 
the bond they did not become sureties on the bond, but 
if their signatures to the bond had any legal effect to 
bind them, it was only as guarantors to the ward of the 
principal, and a recovery could not be had against them 
in a suit upon the bond with the principal and original 
surety. (4) The respondents under our statute (Revised 
Statutes, section 372), are not estopped to show a failure 
of consideration. The rule is that if the contract of the 
surety is simultaneous with that of the principal, the 
consideration which supports the one will sustain the 
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other, but if subsequent it must be on some fresh con- 
sideration. Brandt on Suretyship, sec. 9; Bishop on 
Contracts, sec. 524; 1 Parsons on Contracts 496; Wil- 
liams v. Williams, 67 Mo. 662. (5) If a holder of a note 
or bond without the knowledge or consent of the maker 
procure a third person to sign the same, it would be such 
a change of the contract as would release the maker and 
the holder; thus releasing the maker would release all 
endorsers and securities. Edwards on Bills 681; Gardner 
». Walsh, 32 Eng. L. & Eq. 162; Story on Notes, sec. 
408; Pulliam v. Withers, 8 Dana 98. 


Henry, C. J.—In October, 1878, James Harris was, 
by the probate court of Boone county, appointed 
guardian of the person, and curator of the estate of John 
W. Harris, minor heir of John W. Harris, deceased, 
and on the 8th of October of that year executed his bond 
with defendant, Woods, as sole surety, in the penal sum 
of twenty-five thousand dollars, to secure the faithful 
discharge of his duties as such guardian, etc. In 1879, 
before any of the property of the ward came into his 
hands, at the urgent request of Woods, Harris went to 
the office of the probate judge, and, stating that Woods 
was uneasy, and wished Harris to get the other parties 
to execute the bond, requested the judge te let him take 
the bond for that purpose, which was granted. There- 
upon he procured the signatures of Ellis, Bass, Beazley, 
and Samuel to the bond, and this suit is upon that bond 
to recover against Harris’s administrator and the parties 
to the bond an amount of money found to be due to the 
ward from Harris’s estate. The defendants, except 
Woods, pleaded the foregoing facts, and contended that 
there was no consideration for their promise, and, taking 
the same view, the circuit court so declared the law and 
there was a judgment for plaintiff against Woods, and in 
favor of the other defendants, from which plaintiff has 
appealed. 

Counsel for respondents rely upon the case of Wil- 
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liams v. Williams, 67 Mo. 661, as supporting their po- 
sition. Inthatcase, the maker of a note had executed 
and delivered it to the payee, and subsequently, without 
any other than the original consideration for the note, 
it was signed by one Shelton who successfully defended 
the suit. That, and the class of cases to which it 
belongs, are distinguishable from the case at bar, in that 
here is ‘‘a continuing consideration, running with his 
(the guardian’s) continuance in office, and existed in ful 
force at the time the instrument in question was signed.”’ 
U. S.v. Lynn, 15 Pet. 290; Wood, Adm r, v. Williams 
et al., 61 Mo. 63, rests upon the same principle and can 
be upheld upon no other. There a second bond had 
been given by a surviving partner, executed by himself 
and one of the sureties in the first bond, together with 
a party who had not signed the first. The first bond had 
been approved by the court, and ‘‘the second was not 
given”? in conformity ‘“‘to any statute,’ and did not 
relieve the sureties on the original bond. The surviving 
partner had used of the partnership assets three thou- 
sand dollars on his private account before respondents 
signed the bond, and the court held that the default of 
the surviving partner was as much a breach of the 
second as the first bond. 

The cases relied upon by respondents involved the 
same principle announced in Williams v. Williams etal., 
supra, while this stands upon an entirely different ground. 

The judgment is reversed and the cause remanded. 
All concur, 
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©HE State v. LEABO, Appellant, 


1. Practice: EVIDENCE: MURDER. On the trial of a husband for the 
murder of his wife, where the state introduces evidence consisting 
exclusively of the conduct and expressions of the wife to show that 
the relations between them were unpleasant, and to show 
motive for the crime, to meet it, letters of the wife to an intimate 
friend, written five, four, and three months before her death, in 
which she expresses an affectionate regard for her husband, are ad- 
missible, and their exclusion is erroneous. 


: INSTRUCTION. An instruction, that if defendant killed de- 
ceased by “choking and strangling” her, and by “suffocating and 
drowning her in the well” he is guilty, is not contradictory. 





Appeal from Butler Circuit Court. — Hon. Jas. B, 
GANTT, Judge. 


REVERSED. 
Holcomb & Silvers for appellant. 


(1) The court erred in permitting the witness, T. J. 
Wilson, to testify: ‘‘I had been called to Mr. Leabo's 
the Sunday previous. I heard that he was having trouble 
with his wife. Defendant wanted to know if he could 
get rid of his wife and keep the baby.’’ Part of it was 
heresay and clearly incompetent, and the error was not 
cured by withdrawing it after it had once poisoned the 
minds of the jury. Slate v. Daubert, 42 Mo. 246; State 
». Hopper, 71 Mo. 425. It was error to permit non-expert 
witnesses to testify that ‘‘the marks on the neck looked 
like finger prints.’’ Such witnesses should only state 
facts. Sparrv. Wellman, 11 Mo. 231; Wagner v. Jacoby, 
26 Mo. 530. Testimony of the results of the second post 
mortem examination should not have been admitted as it 
was ex parte. Whar. Cr. Ev. (8 Ed.), §§ 421, 422; 2 
Whar. and 8. Med. Juris., part 2, § 1246; Rogers’ Ex- 
pert Testimony, p. 20, $14. It was error to allow the 
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expert witnesses to testify that in their opinion a human 
hand produced the wound on the neck. The jury were 
as capable of coming to a correct conclusion when in pos- 
session of the facts as the witnesses. Swan v. O' Fallon, 
7 Mo. 231; Newmark, etc., v. Liverpool, etc., Ins. Co., 30 
Mo. 160; Gavisk v. Pacific R. R. Co., 49 Mo. 274; Hyer- 
man v. Sheehan, 52 Mo. 221; Dillard v. State, 58 Miss. 
368; Cook v. State, 24 N. J. 843; Milwaukee R. R. Co. v. 
Kellogg, 94 U. 8. 469; Kennedy v. People, 39 N. Y. 245; 
Western Ins. Co. v. Lobin, 32 O. 77. (2) The deposition 
of the witness, Ella Finley, and the letters of deceased, 
written to this witness, should have been submitted to 
the jury. Wharton on Crim. Ev. (8 Ed.) §§ 21, 23, 24, 
25, 26, 27; 15 Law Journal, 237. (3) Instruction num- 
. bered one for the state is erroneous and inconsistent. It 
contains two inconsistent propositions upon which the 
jury are left to rest their verdict. Young v. Redenbaugh, 
67 Mo. 574; Wood v. Steamboat Fleetwood, 19 Mo. 529; 
Belt v. Good, 31 Mo. 128; Clark v. Kitchen, 52 Mo. 316 ; 
Mosier v. Kitchell, 87 Il. 19. (4) The verdict is con- 
trary to the evidence. The state did not make out its 
case and the judgment should be reversed. Pitts v. State, 
43 Miss. 472; Whitsett v. Ransom, 79 Mo. 258; State ». 
Packwood, 26 Mo. 340; State v. Mansfield, 41 Mo. 470; 
State v. Daubert, 42 Mo. 242; State vo. Marshall, 47 Mo. 
378; State v. Burgdorf, 53 Mo. 65; Moor v. Hutchison, 
69 Mo. 429; 57 Wis. 472. 


D. H. McIntyre, Attorney General, for the state. 


(1) It has been held that post mortem examinations 
are admissible without the attendance of the defendant 
or his counsel. Slate v. Bowman, 80 N. C. 432; Whar. 
on Crim. Ev. (8 Ed.) § 421. (2) The experts who con- 
ducted the post mortem examination had made special 
examination and were entitled to give their opinions. 
(3) The deposition of Ella Finley, with letters annexed, 
was irrelevant and incompetent. (4) The instructions 
were concise and clearly presented the law of the case to 
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the jury and were unobjectionable, and the verdict was 
fully supported by the evidence. This court will not re- 
verse a judgment because against the weight of the evi- 
dence, unless there is such a failure of evidence as to 
show that the jury acted from prejudice or partiality, 
State v. Cook, 58 Mo. 546; Slate v. Warner, 74 Mo. 83. 





Henry, C. J.—The defendant was indicted at the 
June term, 1884, of the Bates circuit court, charged with 
the murder of his wife on the 19th of December, 1883. 
The trial occurred at the same term and he was found 
guilty as charged and has appealed to this court. With- 
out detailing the evidence it is sufficient to say that 
although exclusively of a circumstantial nature, it is suf- 
ficient to sustain the verdict of the jury, and the only . 
questions, therefore, which we shall consider relate to an 
instruction given for the state and the exclusion of evi- 
dence offered by defendant. 

There was evidence tending to prove that the rela- 
tions between defendant and his wife were not as pleasant 
as should exist between husband and wife. This con- 
sisted exclusively of her expressions and conduct, while 
on the contrary several witnesses testified that, as neigh- 
bors, they had visited his house frequently and _ inti- 
mately, and that he was uniformly kind and affectionate 
in his deportment toward her. If there was a particle of 
evidence, except that found in the conduct and expres- 
sions of the deceased, tending to prove that defendant 
was ever unkind to her, it has escaped my attention, if 
preserved in the bill of exceptions. The state introduced 
| as a witness T. J. Wilson, a near neighbor of the accused, 
| who testified that on the 19th day of December, 1883, he 
saw deceased coming through a field carrying her babe, 
| toward his house, and when she saw him she sat down 
| 
| 













in the grass. He went to her and she said she wanted 
to go to her brother’s, who resided about two miles dis- 
tant. They then went to the house of witness and that 


afternoon the defendant came forher. He asked her how 
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she came there, and repeated the question several times 
before she answered, but finally she said: ‘‘You know 
why I came here, and I want to go to my brother’s.”’ 
Leabo then took witness out for a private conversation, 
and asked what he had better do with his wife, saying: 
‘Something will have to be done.’? Witness advised 
him to send her brother word about it. 

They returned to the house where defendant put its 
wraps upon the babe and said to his wife: ‘‘Come, Luella, 
let us go home—these people don’t want to be bothered 
with you.’’ She then gathered her wraps and said she 
would go to her brother. Witness told her it was too 
late and the weather too bad, and she could stay at his 
house until morning, when he would go, or send for her 
brother. She said: ‘*‘The neighbors had promised to 
take her and did not do it, and I do not want to get them 
into trouble, as John (the defendant), had said he would 
shoot the man that interfered.’? Witness told her that 
he and John were good friends and there would be no 
trouble between them. She replied that if she could 
depend upon him that she would go back with John and 
stay one more night with the baby. They then went 
home. Several witnesses testified to circumstances tend- 
ing strongly to prove that Mrs. Leabo was periodically 
slightly deranged before and after her marriage, and 
when so affected expressed herself as weary of life. On 
one occasion after her marriage she stealthily left her 
husband’s home and went to her father’s house. For 
what reason is not disclosed, and that her husband went 
and brought her back to her home. There was no evi- 
dence, except her declaration, to show that Leabo had ever 
made a threat against any one who should interfere be- 
tween them. 

The defendant offered, but the court excluded, the 
deposition of Ella Finley, who was an intimate friend of 
the deceased, both before and after marriage, and between 
whom there had been an epistolary correspondence. Three 
letters of Mrs. Leabo to the deponent were attached to 
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the deposition, dated respectively August 5, 1883, Sep. 
tember 1, 1883, and September 21, 1883. In that of 
August 5, she wrote: ‘‘Oh! Ella, we have built us such a 
nice, little cosy house, and it is so snug and cosy—in 
fact we are so happy, our sweet little Perry and only him 
and me to be here.’’ In the letter of September 1, she 
wrote: ‘‘I have the kindest husband in the world,’’ and 
in that of September 21, she said: ‘‘Oh! Ella, pray for 
me, for I am tired in every way. I have a man who is 
worth his weight in gold. I hope you will give up single 
blessedness and join the benedicts, if you get such aman 
as I have.” 

The death of Mrs. Leabo occurred on the night of 
the 19th of December, 1883, and the first of those letters 
was written less than five, the second less than four, and 
the last about three months before her death. The evi- 
dence tending to prove her periodical derangement in 
connection with that relating to defendant’s uniform 
kindness to her, had a tendency to prove that her ex- 
pressions and conduct inculpatory of her husband, were 
attributable to mental derangement, and the letters, if 
received, would have had the same tendency. They were 
admissible to disprove the existence of the motive to 
commit the murder, which the testimony for the state 
conduced to establish. Inthe Slate v. Watkins, 9 Conn. 
47, Hosmer, C. J., said: ‘‘It was a prominent fact in 
the case, that the deceased was the wife of the prisoner. 
The presumption thence arising, that she was not killed 
by her husband, or that it was not of malice aforethought, 
was powerful.”? And in the Stale v. Green, 35 Conn. 
205, Park, J., commenting upon Watkins’ case, said: 
‘*These remarks of the Chief Justice accord with the 
common experience of mankind, that in a great majority 
of cases a husband will cleave unto his wife, and will 
protect and defend her from all injuries so far as it is in 
his power to do so.”? Again, ‘‘If this is true, then it 
follows that if, ina given case, the relation of husband 
and wife exists, and the inquiry is how the man treated 
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his wife, the presumption would be that he treated her 
in accordance with the general rule, and it would require 
evidence of a contrary character to rebut the presump- 
tion, and render it as probable that he treated her ill as 
that he treated her kindly.’’ Again, he ‘said: - ‘‘ This 
presumption is in addition to, and to be distinguished 
from, the legal presumption of innocence that exists in 
every case in favor of a party charged with the commis- 
sion of crime; and in cases where both presumptions 
exist, the public prosecutor must overcome the force of 
both, and establish the contrary fact, before the accused 
can be found guilty.”’ 

And the extent to which the state is allowed to in- 
troduce evidence of what the wife has said and done, in 
order to show a lack of affection on his part toward her, 
_ will be found in Vhe People v. McCann, 3 Parker's 

Criminal Reports, 294, where the state was permitted to 
prove that, in November, 1855, the wife made a complaint 
against her husband for an assault and battery, and this 
on his trial for murdering her, about eight months after 
the complaint made. The supreme court of New 
York held it admissible, on the ground that ‘‘it tended 
toshow the extent of the difficulty between them,”’ and 
“might properly be considered by the jury, on the ques- 
tion of motive.” In The State v. Watkins, supra, evi- 
dence offered by the prosecution was received in proof of 
an adulterous intercourse between defendant, charged 
with the murder of his wife and a Mrs. Burgess, the 
court observing that ‘‘it effectually repelled the presump- 
tion arising from the marital relation.”” In Z'he People 
vo. Williams, 3 Parker’s Crim. Reports, p. 84, the gov- 
ernment was permitted to prove that some time before 
the killing the wife had complained of her husband as a 
disorderly person, and he was adjudged to pay two dol- 
lars, weekly, for her support. 

In actions for criminal conversation, the letters of 
the wife to her husband and to third parties are admissi- 
ble as evidence to show the state of the wife’s feelings. 
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Willis v. Bernard, 8 Bingham’s Cases in Common Pleas, 
376, is one of that numerous class of cases. In that case 
it appears that plaintiff and his wife were residing in 
Upper Canada, when plaintiff, being called by business 
to England, left his wife, taking his mother with him, 
By a cross-examination of the witness who proved the 
above fact, defendant’s counsel sought to insinuate that 
the plaintiff and his wife were not on good terms with 
each other, and that she felt offended at being left alone 
in Canada. Letters of the wife to a third person, while 
her husband was in England, expressing her attachment 
to her husband and her anxiety to promote his happiness, 
were admitted to counteract the effect of the cross-ex- 
amination above referred to, and Chief Justice Tindall 
said: ‘‘If a person had been present when the letter 
was written, and had heard her make declarations that 
she remained freely, voluntarily, in Canada, and without 
offence conceived against her husband, such declaration 
would have been evidence of that fact ;’’ and further ob- 
served: ‘‘I can see no material difference between a letter 
addressed to the husband and a letter addressed to a 
third person.” 

It is insisted that these are exceptional cases, and 
not in accord with the general principles of the law of 
evidence. Whether, in an action for criminal conversa- 
tion, the wife’s affection had been previously alienated 
from her husband, is not an immaterial question, and 
evidence such as that received in Willis vo. Bernard, is 
not hearsay, but original evidence. There is no reason 
or policy for admitting evidence in such a case contrary 
to the rules and principles of evidence applicable to 
other cases. Tindall, C. J., does not place its admissi- 
bility upon that ground. He says the letter was not evi- 
dence of facts stated in it, but of the feelings of the 
wife. The case of Jacobs v. Whitcomb, 10 Cushing 256, 
was one in which the defendant was sued by the father 
of his wife for board and necessaries furnished by the 
father to defendant’s wife, from February 24, 1849, to 
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February 24, 1850. It appeared that a short time prior 
to February 16, 1849, defendant had sold his farm and 
engaged board for himself and wife in the family of his 
mother. Plaintiff introduced evidence tending to show 
that defendant’s wife and his mother had been unfriendly 
and that his wife was not willing to the proposed change, 
and this was among the causes which induced her to leave 
her husband, who, to meet this evidence, offered the dec- 
laration of his wife, made to third persons, relative to 
said arrangement made before the 16th of February, 
1849, and on that question Bigelow, J., for the court, 
said: ‘‘The evidence was introduced to rebut the testi- 
mony which had been offered by the plaintiff, to prove 
that the wife entertained inimical feelings toward Mrs. 
Crosby. For this purpose we think it was competent. 
The plaintiff had made it part of his case to show the 
existence of a certain state of mind on the part of the 
wife. It was, therefore, necessary to meet it. This he 
could well do by proving her declaration on the subject, 
more especially as she was not a competent witness.”’ 

In Walton v. Green, 1 Car. and P. 621, cited in the 
above case, a husband was sued by a stranger for board- 
ing and lodging the defendant’s wife, he having turned 
her out of doors. The defence was that she had pre- 
viously committed adultery, and the defendant was per- 
mitted to give in evidence her statement to one of his 
clerks that she had had criminal intercourse with a per- 
son whom she named. Two letters written to her by the 
officers of a British regiment were also admitted as evi- 
dence for the defence. In the case at bar, letters written 
by the wife to the husband would have been open to the 
same objection made to those that were offered, and, if 
the latter could be excluded, upon the same principle, the 
former would be. We do not decide that such testimony 
is admissible under all circumstances; but when the 
plaintiff makes it a part of his case to show the exist- 
ence of bad blood between the husband and wife, in 
order to establish a motive for guilty conduct ascribed to 
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him, it is admissible. If the state may introduce eyvi- 
dence of her declarations and conduct, inculpatory of 
her husband, it is equally his right to have the benefit of 
her declarations and conduct, to meet such evidence ; and 
what better evidence could there be of a husband’s affee- 
tion for his wife than her confidential letters to a friend 
and companion of her youth, in which she declares that 
he is the ‘‘ kindest husband in the world,’’ ‘worth his 
weight in gold,’’ and expressing a wish that if that 
friend should ever marry she may ‘“‘get such a man as 
she has.’”? The evidence offered by Leabo was no more 
hearsay than that received in the case above cited. Will 
such evidence be admitted in a civil action, in resistance 
of a money demand, and refused in a criminal prosecu- 
tion, in which one’s life or liberty is at peril? Has the 
law less regard for the life or liberty of a citizen than for 
his goods and chattels? 

In the case of Aveson v. Lord Kinnaird, 6 East 188, 
which was an action on a policy of insurance effected by 
the husband on the life of his wife, the surgeon who exam- 
ined the woman on behalf of the insurer testified for plain- 
tiff, that ‘* she had then good health,”’ and that he formed 
his opinion principally from her answers to his inquiries, 
The defence then called a witness who testified that he 
saw the deceased a day or two after the surgeon had ex- 
amined her, and she then complained of being unwell, 
and said she was unwell when she went to see the sur- 
geon. It was assumed by all the judges that what was 
said by the deceased to the surgeon was evidence of the 
state of health at that time, and they all thought that 
this evidence, having been produced by the plaintiff, it 
was open to defendant to rebut it by showing that she 
‘had made different statements on another occasion upon 
the same subject. I have on this occasion thus exten- 
sively discussed the question involved, because it is one 
of first impression in this state, and of considerable prac- 
tical importance in the administration of the criminal 
law. I think that the court erred in excluding the depo- 
sition. 
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Defendant complains of instruction numbered one, 
given for the state. Itdeclared “‘that if defendant killed 
Luella Leabo, by choking and strangling her, by fixing, 
fastening, etc., his hand about her neck and throat, etc., 
and by then throwing her, so choked and strangled, into 
the well, in which there was a large quantity of water, 
with which she was then and there suffocated and 
drowned, the jury should find the defendant guilty.” 
The contention is that the instruction contained a con- 
tradiction in that the jury was required to find that the 
defendant killed the deceased by ‘‘choking and stran- 
gling” her, and “suffocating and drowning her in the 
well.’ We do not think it bears such a construction. 
One may be choked and strangled and death not result 
immediately ; but might be choked and strangled to a 
point of insensibility, and in that condition thrown into 
a well, and the instruction was evidently based upon that 
theory. 

We reverse the judgment and remand the cause solely 
because the court excluded the deposition of Ella 
Finley. 

All the judges concur. Norton, J., in the result, 





Tue Strate v. Wispom, Appellant. 


1. Criminal Practice: CHANGE OF VENUE. The trial court in this 
case did not err in refusing to grant the defendant a change of 
venue on account of the prejudice of the inhabitants of the county. 


: JURORS, COMPETENCY OF. The court likewise did not err in 
refusing to defendant a special venire, because the regular jurors had 
heard the evidence on the application for the change of venue, nor 
did the court err because it refused for the same reason to exclude 
such jurors from the panel from which the challenges were made. 


Evidence: EXPERT. A witness does not testify as an expert who 
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describes what he had seen as to a pistol shot and who gives facts 
and appearances rather than opinions, 


Murder: rystructions. A series of instructions given on the trial, 
which was for murder in the first degree, examined -and ap- 
proved. 


Officer Carrying Firearms. The right of an officer, such as qa 
deputy sheriff, to bear firearms is limited to carrying them in the 
proper and necessary discharge of his official duties. 


The Judgment in this cause held valid against the objection that the 
record failed to show it was rendered at a term of court*authorized 
by law. 


Appeal from McDonald Circuit Court.—Hon. M. @, 
MoGrecor, Judge. 


AFFIRMED. 
H. C. Young and C. W. Thrasher for appellant. 


(1) The court below committed error in refusing to 
grant a change of venue in this case for which this cause 
should be reversed. People v. Yoakum, 53 Cal. 566; 
State v. Ware, 69 Mo. 332; State v. Guy, 69 Mo. 430; 
State ». Bohannon, 76 Mo. 562. (2) Even in case of an 
appheation for a continuance this court has uniformly 
hedd that the discretion of the trial court is asound legal 
discretion, amd not merely a personal discretion; and 
when it appears from the record that the trial court has 
improperly or erroneously exercised that discretion, to 
the injury of a party, this court will correct the error. 
State v. Burns, 54 Mo, 274; Stale v. Sayers, 58 Mo. 585; 
Leabo v. Goode, 67 Mo, 126. (3) The jurors who heard 
the evidence on the application for a change of venue 
were incompetent to try the cause. (4) The judgment is 
void on the record for want of jurisdiction, because the 
record fails to show that it was rendered at any term of 
the circuit court of McDonald county authorized by law. 
(5) The court committed error in giving instruction 
number three for the state. It is argumentative, it fails to 
state what constitutes in law ‘‘ sufficient reason, or cause, 
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or extenuation,’? or what constitutes ‘‘just cause or 
provocation’ for the use of a deadly weapon. Instruc- 
tion number three is further erroneous in permitting a 
verdict of guilty on the facts stated init without the 
jury finding defendant guilty beyond a reasonable doubt. 
(6) The court erred in not explaining or defining the 
meaning of the terms ‘‘ adequate, or reasonable cause, or 
provocation,’’ used in instruction number five, given on 
its own motion. Slate v. Sharp, 71 Mo. 218; State v. Hiél, 
69 Mo. 451. (7) The court erred in giving instructioa 
number seven. It ignores all the elements necessary to 
constitute murder in the first degree, except deltberation. 
(8) Instruction number ten given by the court is erro- 
neous in telling the jury that defendant, although a 
deputy sheriff, was only authorized to carry arms about 
his person ‘for the proper and necessary discharge of 
the duties of his office.’ R. S., secs. 1274-5. (9) The 
court erred in giving to the jury, of its own motion, in- 
struction twelve. The plain import of the last clause or 
paragraph in that instruction is, that in passing on and 
considering the evidence of the defendant, the jury may 
not only consider the fact that he is the defendant on 
trial, but, also, any other facts or circumstances affecting 
the credit to be given the testimony of any witness in 
the case. (10) The court erred in refusing to give in- 
struction fifteen asked by the defendant to the effect that 
if the jury find from the evidence that the death of the 
deceased can be accounted for on any reasonable hypo- 
thesis, except the guilt of the defendant, they should 
find him not guilty. 3 Greenl. Ev., sec. 29. 


D. H. McIntyre, Attorney General, for the state. 


(1) The court heard the testimony of a number of 
witnesses upon the application for achange of venue and 
found from such testimony that defendant could have an 
impartial trialin McDonald county. The finding of the 
court on that issue is conclusive and will not be disturbed 
unless it appears to this court that palpable injustice 
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has been done. Slate v. Sayers, 58 Mo. 585; State », 
Whitton, 68 Mo. 91; State v. Guy, 69 Mo. 430. There is 
nothing in this case to show that the trial court abused 
its discretion and nothing to call for the interference of 
this court. (2) No exception was saved to the overruling 
of the application for continuance, and it is not alleged in 
the motion for new trial that the court erred in denying 
the motion to continue. It is too late to make any ob- 
jection upon that point in this court. State v. Preston, 
77 Mo. 294, and cases cited. (3) The motions for a 
special venire and to exclude certain jurors from the 
panel were properly overruled. (4) The evidence of the 
witness, Williams, as to the apparent range of the ball 
in the deceased was competent. Stale v. Babb, 76 Mo. 
501; Goodwin v. State, 4 Crim. Law Mag. 565. If the 
evidence was improper, still it was harmless. Sfate », 
Holme, 54 Mo. 154; State v. Hillis, 84 Mo. 207. (5) The 
instructions given by the court properly declared the 
law, and defendant has nothing to complain of. State 2, 
Lewis, 74 Mo. 222; State v. Hrb, 74 Mo. 199; State ». 
Kotovsky, 74 Mo. 247; Foster’s Crown Law, p. 255 ; State 
». Holme, 54 Mo. 153; State v. Alexander, 66 Mo. 158; 
Slate v. West, 69 Mo. 401; State v. Curtis, 70 Mo. 594; 
State v. Hollensheit, 61 Mo. 303; State v. Maguire, 69 
Mo. 197; State v. Zorn, 71 Mo. 415; State v. Cooper, 71 
Mo. 436. (6) The fifteenth instruction for defendant was 
properly refused, because it was erroneous. It was not 
necessary in order to convict that the evidence should ex- 
clude every hypothesis but the guilt of the accused. 
State v. Schoenwald, 31 Mo. 147; State v. Christian, 
66 Mo. 138. 


DEARMOND, ©.—Defendant was indicted at the 
February term, 1884, of the McDonald circuit court, for 
murder in the first degree, tried at an adjourned term of 
said court begun in May and extending into July follow- 
ing, and found guilty of the capital offence charged. 
From that judgment he has appealed to this court. 

From the evidence on the part of the state it appears 
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that on the evening of December 3, 1883, a number of 
young men went from the village of Saratoga seven or 
eight miles to a party or dance at the house of one Clark 
in said county. Of this party, defendant and William 
Judy, of whose murder defendant stands convicted, were 
two. Defendant had no horse and Judy allowed him to 
ride his horse, defendant riding in the saddle and Judy 
behind. At Clark's, defendant who was acting deputy 
sheriff, arrested one William Ralston and put him in 
charge of two of the young men from the neighborhood 
of Saratoga, Foley and Miller. When the party were 
preparing to start homeward, Judy, who had mounted 
his horse, objected to defendant's riding back with him, 
but wanted him to ride with some other one of the boys. 
Defendant insisted that he would ride back with Judy, 
and threatened to blow Judy’s brains out if Judy did not 
allow him to ride back as he came. Defendant then got 
onto the horse, behind Judy, who wanted him, if he 
would ride, to ride in the saddle as he rode before. De- 
fendant refused, said he had rode in the saddle coming 
and Judy must occupy it returning. Judy then wanted 
defendant to take the horse and let him ride with some 
of the boys. Defendant said no, he should ride where 
he was, and urged him with oaths and threats, to ‘light 
out” or ‘‘move on.”?’ Judy and defendant then started 
together on the same horse, defendant with a pistol in 
his hand. When they had gone three hundred yards or 
four hundred yards, they were at a place where the 
road forks. There the horse took the wrong road, 
and defendant, with curses and threats, directed Judy to 
turn him. Judy replied that defendant had the bridle 
reins in one hand and a pistol in the other, and for him 
to turn up. Defendant said: ‘‘I know it and you 
turn or I will kill you.’”? A few seconds after, a shot 
was heard, and defendant exclaimed: ‘Take that, 
g d——n you!” 

The parties who were close by saw no more of de- 
fendant, but heard the horse galloping off on the river 
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road. Judy was found lying on his face in the road 
where the shot and the threats and exclamation of de- 
fendant were heard, shot above and back of the right ear, 
and dead. Some of the witnesses say with both hands 
gloved and thrust into the breast pockets of his overcoat, 
The witnesses differ in their remembrance of the words 
used, but substantially agree that William Judy was 
killed in McDonald county under facts and cireum- 
stances about as here stated. It appears that Ernst 
Lewis and some of the witnesses who came from Clark’s 
after the shot was fired, but did not then know of its 
effect, followed rapidly for two or three miles on the 
road they found defendant had taken. None of them 
made clear their object in so following defendant, though 
some of them say he cursed them and dared them to 
follow. There was some evidence, too, that Lewis was 
dissatisfied with defendant's action in insisting on riding 
with Judy, and said if defendant would get down or let 
Judy get down, he would ‘‘ shoot it out’’ with defend- 
ant. Also, that Lewis was a friend of Judy's, and wept 
when he found him dead. They were not close by when 
the shot was fired. 

Defendant introduced in evidence the certificate of 
his appointment as deputy sheriff, with the endorsement 
of the cireuit judge’s approval of the appointment, and 
his oath of office as such deputy. He, also, read in evi- 
dence what it was admitted Ernst Lewis would swear, 
if present, namely: ‘That on the night of the shoot- 
ing of Judy, there was an agreement between said 
Lewis and the parties who were following this de- 
fendant, that they would kill the defendant that night 
before he got home, and that defendant at the time of 
the shooting had his pistol out to defend himself.”’ De- 
fendant testified about his riding to Clark’s with Judy; 
that he was acting as a deputy sheriff, and had a warrant 
for Ralston and arrested him after the party broke up; 
that he and Judy were on friendly terms; that after he 
had turned Ralston over to Miller and Foley, he went 
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out, but did not see them. He continued: ‘I then went 
to Mr. Judy’s horse. I said to Mr. Judy, ‘ Let me ride 
with you.’ He said, ‘no.’ Then I said, ‘I must ride.’ 
Ernst Lewis says, ‘ Don’t you get up there, or I will shoot 
you.’ Judy said to me, ‘I did not want you to ride here, 
because some of the boys here have threatened to shoot at 
you.’ Itold Judy to get his horse out of here. When about 
fifty or sixty vards out he called Lewis, and Lewis came 
and leveled his pistol on me and I drew my pistol. I 
then told Judy to get us out, to make his horse carry us 
away from here. His herse went slow. I told John Foley, 
when they passed, that I would try and keep up with 
them. They were traveling fast. They passed us two hun- 
dred yards before we got to the forks of the road. At the 
forks they started down the right hand road. I wanted to 
take the same road they did. The horse started to go up 
the Saratoga road. I said to the horse, ‘Don’t go up 
there or I will shoot your head off,’ or ‘ brains out.’ Judy 
said to me to take the bridle reins just before we got to 
the forks of the road, and I did so. I had my pistol in 
my right hand, about this way (witness shows position. 
The pistol was a self-cocker). 

‘* When in this position, Mr. Judy suddenly caught 
the pistol with his right hand (this way), and attempted 
to take it away from me by force. I held onto the pistol 
and tried to pull it away from him. By a sudden jerk he 
raised the pistol and pulled so hard on it as to discharge 
it, but did not pull it out of my hand. When the pistol 
fired we both went off the horse, he pulling me off. I did 
not know he was hurt by the shot. Ithought the ball had 
passed between us. I thought it was a trick to get me off 
the horse. Without stopping, soon as I could, I jumped 
on the horse and rode on to Saratoga, home. When I 
had gone three or four hundred yards away from there I 
found the pistol would not revolve or stand cocked, some- 
thing broken about it. I did not know where these fellows 
who were following behind me were. I got away as fast 
as I could. When I learned Judy was shot, I went and 
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delivered myself up to the authorities. A spring was 
broken in the pistol. I did not take the spring out, but 
had it taken out. I did not think anything or mean any 
harm to Judy. And all at once Judy caught hold of the 
revolver and tried to take it out of my hand, and in try- 
ing to it went off.’’ On cross-examination he said: “J 
was riding behind Judy at this time. He jerked me off 
the horse. I did not drop the pistol. I held onto it, but 
he came near getting it once. I drew the pistol after [ 
got on the horse, and Lewis drew a pistol on me. I never 
was very friendly with Lewis. Had no trouble with him 
going down.”’ 

Vaughn, a village blacksmith who repairs guns and 
pistols, found the trigger spring of defendant's revolver 
broken the next morning, and thinks such wrenching as 
defendant described would be apt to break it. 

1. The first error complained of is, that the court 
refused to grant defendant a change of venue on account 
of the prejudice of the inhabitants of the county. The 
principal evidence offered in support of the application 
was that of the sheriff and some of his deputies, that 
they took defendant and one Garland Mann out of the jail 
at Pineville and guarded them one night in the woods, 
That this was done because they had heard rumors that 
a mob was coming to take Mann out and hang him, and 
they thought they might take defendant too. That 
another prisoner charged with murder, and one charged 
with lesser felony, were left in the jail when defendant 
and Mann were taken to the woods. That one or two 
armed men were met in the road, when later they took 
defendant and Mann to the jail of a neighboring county. 
That Mann had obtained a change of venue. These wit- 
nesses suid that in fact no mob came and they did not 
know of one ever being formed. They took precautions 
from the rumors they heard. Another witness, a Dr. 
Nichols, living at Saratoga, testified that in his neighbor- 
hood a bitter feeling toward defendant prevailed. That it 
was reported in his store in February that a mob had been 
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formed in the county to take the law into their own 
hands, that the courts did not do their duty. There was 
more evidence of a similar character, unnecessary to in- 
corporate. There was, also, much evidence showing an 
absence of prejudice and feeling in many different portions 
of the county. There is nothing to indicate an abuse of 
discretion by the court. On the contrary, its action is 
abundantly sustained by the evidence. State v. Bur- 
gess, 78 Mo. 234; State v. Brownfield, 83 Mo. 448. 

2. An application for a continuance was made and 
overruled, the prosecuting attorney consenting that de- 
fendant might read in evidence what he said the absent 
witnesses, Ernst Lewis and Miller, would swear if present. 
The statement of what Lewis would swear was, as we 
have seen, read by defendant as Lewis’ evidence. Miller 
was present and testified for the prosecution to a state of 
facts widely different from that which, by defendant's 
expectations, he would testify to; and defendant did not 
offer to read the Miller statement. There was no ex- 
ception taken to any ruling or action respecting the con- 
tinuance, and we may pass to the next alleged error. 

3. Defendant moved the court to issue a special 
venire for a jury, because the regular jury had heard 
the evidence on the application fora change of venue, 
and because he did not think he could get a fair trial 
before the regular jury. No evidence was offered on this 
motion and no reason appears why it should not have 
been, as it was, overruled. 

4. The defendant next moved the court to exclude 
ten jurors, naming them, from the panel, because, they 
had heard the evidence on the motion for change of 
venue, and one of them, Nathaniel Schell, had testified 
for the state on the hearing. These ten men were sworn 
and examined on this motion. Some of them had heard 
all and some of them a part of the evidence on the appli- 
cation for change of venue.* Each testified that he had 
not formed or expressed any opinion as to the guilt or 
innocence of the accused. Nathaniel Schell had been 
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called from among the bystanders, he was not subpoenaed, 
and examined as to whether or not prejudice existed 
against the defendant in his neighborhood, which he 
said was twenty or twenty-five miles from the county seat, 
He answered that he knew of no prejudice against de- 
fendant in his township. He had heard no expression 
against him. ‘We have heard very little about it up 
there.’ The record immediately following the evidences 
of these jurors on this motion recites that: ‘All the 
above members and all others composing the list of the 
panel of forty men, on their examination touching their 
qualification as jurors, answered all the questions re- 
quired by law and showed themselves qualified jurors,” 
There was no error in overruling this motion. There is 
nothing in the evidence, preserved in the bill of excep- 
tions, on the application for a change of venue, the hear- 
ing of which could disqualify one from sitting on the 
jury. Nothing concerning the facts of the case was 
spoken of. Schell having been merely called from 
among the bystanders and his testimony being confined 
to the question of prejudice and feeling in his neigh- 
borhood, and being himself found free from prejudice 
and opinion, was a competent juror. He was not a 
‘‘witness’’ within the meaning of section 1896, Re- 
vised Statutes. 

5. One Williams, not an expert, who testified for 
the state, having said he saw a wound in the right side 
of Judy’s head a little behind the right ear, was asked: 
‘From what you saw of the ball as it went in, how did 
it appear to range?’’ He replied: ‘‘It appeared to 
range toward the left eye.’’? Defendant objected to this 
question and answer as incompetent, and because the 
witness was not an expert and could not testify as one. 
Further along in his testimony this witness said: “TI 
saw blood .on the side of his face; I saw the hole where 
the ball went in. His left eye was black and apparently 
shoved out.’? This witness was not testifying as an 
expert, but describing what he had seen, giving facts 
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and appearances rather than opinions. There is no 
doubt under the evidence that the shot killed Judy, and 
this testimony of Williams, even if incompetent, was not 
material. 

Objection was, also, male to a question put to Dr. 
Duval, a medical expert, as to whether or not a pistol 
ball, entering the head just above and behind the right 
ear and ranging toward the left eye, would inflict a mor- 
tal wound. The objection was that there was no evidence 
upon which to base the question. The objection be- 
ing overruled, the witness answered, that if the ball so 
ranged it would certainly produce death. The question 
was based on Williams’ testimony, as to the range of the 
ball as it entered the head and the appearance of the left 
eye of deceased. I do not think the question incom- 
petent, or the answer it brought material. 

6. Next are to be considered the alleged errors in 
the giving and refusing of instructions. The first instruc- 
tion is formal and not objected to; the second, not ob- 
jected to, is faulty in its definition of ‘‘ deliberation,”’ 
but the error here, asin many cases where the like 
criticism is made, is harmless, since there is no evidence 
of provocation or heat of passion. Sfafe v. H'llis, 74 Mo. 
907: State ». Talbott, 73 Mo. 347. ; 

Defendant insists that the next is erroneous. It is as 
follows: 

‘“*3. If the jury believe from the evidence that the de- 
fendant wilfully, that is intentionally, used upon said Wil- 
liam Judy, at some vital part, a deadly weapon, as a 
loaded revolver or pistol, in the absence of qualifying facts, 
defendant must be presumed to know that the effect is 
likely to be deadly, and knowing this must be presumed 
to intend death, which is the probable and ordinary con- 
sequence of such an act, and if such deadly weapon is 
used without just cause or provocation he must be pre- 
sumed to do it wickedly, or from a bad heart, and if the 
jury believe that defendant took the life of William 
Judy by shooting him in a vital part with a revolver or 











SUPREME COURT OF MISSOURI, 


The State v. Wisdom. 








? 





pistol with a manifest design to use such weapon upon 
him, and with sufficient time to deliberate and fully form 
the conscious purpose to kill, and without sufficient rea. 
son, or cause or extenuation, then such killing is murder 
in the first degree, and whilst it devolves on the state to 
prove the wilfulness, deliberation, and malice afore- 
thought, all of which are necessary to constitute murder 
in the first degree, yet these need not be proved by direct 
evidence, but may be deduced from all the facts and cir- 
cumstances attending the killing, and if the jury are 
satistied and reasonably infer their existence from all 
the evidence, they will be warranted in finding defendant 
guilty of murder in the first degree.’’ This instruction 
is supported by State v. Alexander, 66 Mo. 148; State ». 
Wingo, 66 Mo. 181; Slate v. Curtis, 70 Mo. 594; State o, 
Dickson, 78 Mo. 438. It is almost in the language of in- 
struction three in the Dickson case. Besides, in this 
case, there was direct evidence in the threats before the 
shooting and in the exclamation immediately following 
it, of wilfulness, malice aforethought, and deliberation. 

The fourth instruction was upon murder in the 
second degree, and the sixth upon manslaughter in the 
fourth degree; but since, under the evidence, the kill- 
ing was murder in the first degree, or excusable, as done 
by accident, these instructions need not be further 
noticed. 

The fifth instruction is as follows: 

**5. Evenif the jury believe from the evidence that the 
defendant was angry with Judy at the time of the shoot- 
ing, yet if said anger was not the result of some adequate 
or reasonable cause or provocation, and was on account 
of Judy not wanting defendant to ride home behind him, 
the jury will not be authorized for that reason alone in 
finding that such killing was not done deliberately or 
done without deliberation.”’ Defendant was not pre- 
judiced by this instruction. There was no provocation. 

The seventh is as follows: 

“*7, AMhough the jury may believe from the evidence 
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that the deceased took hold of the revolv-r of the de- 
fendant and a struggle took place between them, yet, if 
they further believe from the evidence that the defendant 
intended to shoot the deceased and was threatening to 
shoot the deceased, and to prevent such shooting by 
defendant deceased took hold of said revolver, and at- 
tempted to take it away from defendant, and in the strug- 
gle defendant, intending to shoot deceased, did shoot and 
kill him, the jury cannot find defendant guilty of man- 
slaughter in the fourth degree, but will be warranted in 
finding defendant guilty of murder in the second degree 
if such killing was intentionally done, and thought of be- 
forehand by defendant; and if they further believe from 
the evidence beyond a reasonable doubt that such killing 
was deliberately done by defendant, they will find him 
guilty of murder in the first degree.” 

Nor has defendant reason to complain of this instrue- 
tion, for while it, with the fourth, fifth, and sixth, might 
have have been omitted, the giving of this one, as of 
those, tended rather to favor defendant than to prejudice 
him. No objéction is here urged against instructions 
eight and nine, which certainly were favorable to de- 
fendant. 

**8. Unless the jury believe from the evidence be- 
yond a reasonable doubt that the defendant, at the county 
of McDonald, and state of Missouri, on or about the 
third day of December, 1883, shot and killed the de- 
ceased, William Judy, and that such killing was done 
wilfully, premeditatedly, and of malice aforethought, as 
said terms are defined in these instructions, they cannot 
find defendant guilty of murder in either the first or 
second degree, and unless they, also, believe from the evi- 
dence, beyond a reasonable doubt, that such killing was 
done deliberately, they cannot find defendant guilty of 
murder in the first degree ; and unless the jury believe, 
from the evidence, beyond a reasonable doubt, that de- 
fendant is guilty of either manslaughter in the fourth 
degree, in accordance with the instruction on that sub- 
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ject, or of murder in the first degree, or second degree, 
they should acquit him.”’ 

“9. If they find, from the evidence, that the de. 
ceased and defendant were riding the same horse along 
the road, the defendant having a pistol in his hand, and 
that the deceased seized hold of the pistol in the hand of 
defendant and attempted to take the pistol from defend- 
ant by force, and in the scuffle which ensued, the pistol 
was aceidentally discharged and produced the death of 
the deceased by accident, and without the fault or cul- 
pable negligence of the defendant, and without the 
defendant commencing or bringing on the difficulty with 
the deceased, the jury will find the defendant not guilty.” 

10. The defendant had aright to carry firearms 
for the proper and necessary discharge of the duties of 
his office as deputy sheriff.”’ 

This is the law. An officer is not privileged to bear 
arms, because he is an officer, or in recognition of any 
supposed superiority exempting him from the obliga- 
tions, under the law, of the average citizen. Sec. 1276, 
R. 8. The right, when it exists, of an officer to carry a 
weapon, arises out of considerations relative to the dis- 
charge of his official duties. 

**12. The court instructs the jury, that under the 
law the defendant, in this case, is a competent witness 
in his own behalf, and the jury are the sole judges of the 
credibility of all the witnesses and the weight to be 
given to their testimony, and in passing on and consid- 
ering the evidence in the case, the jury may consider the 
fact that he is the defendant on trial, together with any 
other fact or circumstance affecting the credit to be given 
the testimony of any of the witnesses in the case.”’ 

Whilst agreeing, in part, with defendant's counsel 
in their verbal criticism of number twelve, I cannot reach 
their conclusion that it is erroneous. It is clearly not so. 
State v. Maguire, 69 Mo. 197; Slate v. McGinnis, 76 Mo. 

26; State v. Cook, ante, p. 40. The thirteenth instruc- 
tien is an unobjectionable one on the credibility of wit- 
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nesses and weight of evidence. The eleventh is the 
reasonable doubt instruction. 

7. Itis argued in support of the motion in arrest, 
that the judgment ‘tis void on the record for want of 
jurisdiction, because the record fails to show that it was 
rendered at any term of the circuit court of MeDonald 
county authorized by law” Leaving out of view the 
presumptions that lie in favor of courts of general juris- 
uiction, this judgment is not open to the attaek made. 
The record shows that the court regularly convened 
at the appointed time in February; that on February 
sixth, defendant was indicted ; that on the seventh he was 
arraigned ; and in the entry showing the arraignment 
it is added, ‘‘and this cause is by the court set for trial 
at the adjourned term of this court, to be held in April, 
1884. On Monday, April 28, 1884, court met pursuant to 
adjournment,”’ etc., and the same day adjo:waed to May 
twenty-sixth, on which day defendant filed his applica- 
tion for a change of venue, and the proceedings in the 
cause were conducted in the regular way. In the motion 
in arrest this objection to the record is expressed in these 
words: ‘* That upon the record the said judgment is erro- 
neous.”” Slate v. Brown, 75 Mo. 317. Upon the record 
it appears that the defendant was fairly tried in the court 
of which, but a few months before, he was an officer ; be- 
fore the same judge who approved his appointment; by 
an impartial jury of his fellow citizens, summoned by his 
late superior, the sheriff, and his late associates, the 
deputy sheriffs. There is no pretense that the evidence 
was not abundant, and, if now, to him ‘“‘ the way of the 
transgressor is hard,’ the courts cannot, in the faithful 
discharge of their duty, relieve him from the anguish 
that comes of walking in that way. I think the judg- 
ment should be affirmed. All concur, 
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Frreu et al., Appellants, v. Buckineuam e al, 


Injunction, Dissolution of. Plaintiffs sought by injunction to re. 
strain defendants from selling under a deed of trust given by him on 
his land to secure the payment of four promissory notes. The peti- 
tion in substance alleged the insolvency of defendants ; that the first 
two notes had been paid and plaintiffs had issued to defendants a 
warehouse receipt, which the latter agreed, if not returned within 
two months from its date, should be applied to the payment of the 
third note then past due, the remainder thereof, if any, tu be applied 
on the other note; that said receipt was not returned within the 
two months, the defendants having negotiated and transferred it 
beyond their control. Held, that the preliminary injunction was 
rightly dissolved and the bill properly dismissed, the evidence fail- 
ing to establish the agreement and other facts alleged in the petition 
as grounds for the relief sought. 


Appeal from Johnson Circuit Court.—Hon. Noau M, 
GIvAN, Judge. 


AFFIRMED. 
8. P. Sparks and Smith & Krauthoff for appellants, 


(1) The assignment of the notes in controversy to 
H. H. Curtis by G. Buckingham was voluntary, upon no 
consideration, and being upon a secret trust or use for 
him as is clearly shown by his subsequent control of them 
in placing a credit of $489.49 on one of the notes, was 
fraudulent as to plaintiffs, who were existing creditors. 
State v. Benoist, 37 Mo. 500; State v. Trasker, 31 Mo. 
445; Story’s Eq. Juris., § 380; Potler v. McDowell, 31 
Mo. 62; Bump on Fraud. Convey., pp. 190, 191. (2) The 
transfers being fraudulent and void as to plaintiffs, and 
the defendants being insolvent, the plaintiffs were en- 
titled in equity to have the value of the warehouse 
receipt off-setted against the notes, this would have been 
natural equity. Story’s Eq. Juris., vol. IL, § 1485 
(1870); Barnes v. McMullins, 73 Mo. 260; Baker o. 
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Brown, 10 Mo. 396. (3) The paper was past due and 
non-negotiable, and conceding that the transfer was bona 
fide, yet, it was to secure an antecedent indebtedness of 
the assignor, and the plaintiffs were entitled to have the 
indebtedness of defendants’ set-off against it. 1 R.S., 
§ 3868; Munday v. Clements, 58 Mo. 577. (4) Notwith- 
standing the fact that the notes were endorsed to Curtis, 
it does not appear that the possession of the notes them- 
selves was ever delivered to him, and without this his 
title was incomplete. Claflin v. Roseberg, 42 Mo. 439 ; 
State ex rel. Pierce v. Merritt, 7) Mo. 275. (5) The pe- 
tition prayed that the warehouse receipt be deducted 
from the amount of the notes, and the allegations and 
proof show that plaintiffs were entitled to have it off- 
set against the notes, and the court should have so de- 
creed. Story’s Eq. Juris., § 1435; Laneshorough v. Jones, 
1 P. Williams, 326 ; Green v. Darling, 5 Mason 207, 213. 
A court of equity has the power to grant any relief consis- 
tent with the allegations of the petition. Henderson v. 
Dickey, 50 Mo. 161; Peyton v. Rose, 41 Mo. 263. 


George E. Smith and P. R. Fliteraft for respondents. 


(1) There is no equity in the amended bill. (2) A 
sale under a power will not be enjoined in order that the 
mortgageor may be enabled to set-off a balance which 
may be found in his favor upon unliquidated claims in 
controversy between him and the mortgagee. 2 Jones 
on Mortgages, § 1811 (2nd Ed.); Frieze v. Chapin, 
2 R. I. 429, 484; Robertson v. Hogshead, 3 Leigh. ( Va.) 
672; Koger v. Kane, 5 Leigh. (Va.) 606; Ouftrim >». 
Graves, 1 Barb. ch. 49. In the case of Robertson ». 
Hogshead, supra, the court say: ‘It has been long 
settled that unliquidated damages eannot be set-off in 
equity,” and cite: Duncan v. Lyon, 3 Johns. ch. 351; 
Livingston v. Livingston, 4 Johns. ch. 287; Webster v. 
Church, 6 Rand. 519. (3) No claims can be set-off 
against the mortgage debt, except such as have been ex- 
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pressly agreed to be payment. Dudley v. Bergen, 23 N, 
J. Eq. 397; White v. Williams, 2 Green Ch. R. 376; Dol- 
MAN Vv. Cook, 1 McCarter 56 ; Bird ». D Lvis, 1 McCarter 
467; 3 Powell on Mortgages, 945, note 1; 2 Jones on 
Mortgages, § 1498. (4) There must either have been a direct 
payment of part of the debt or an agreement that the 
sum proposed to be set-off should be received and credited 
as payment on the mortgage debt. An independent 
claim of the mortgageor cannot be set-off against the 
mortgage debt. Dolman v. Clark, 14 N. J. Eq. 68; 
White v. Williams, 3 N. J. Eq. (2 Green) 376. (5) And 
the claim sought to be set-off must have been due at the 
time the proceedings were instituted. //o/den v. Gilbert, 
7 Paige 208; Anapp v. Buchanan, 11 Paige 330; T'’homp- 
son 0. Ellsworth, 1 Barb. ch. 624. (6) Plaintiffs should 
first have established their claim by the judgment of a 
court of law. Alartin vo. Michael, 23 Mo. 50; Merry ». 
Freman, 44 Mo. 518; Turner v, Adams, 46 Mo. 95; 
Kent v. Curtis, 4 Mo. App. 121. (7) The endorsement 
of the notes to Curtis was meritorious and even if open 
to attack in this case might well be sustained in a court 
of equity. Payne v. Twyman, 68 Mo. 339; Hauessler o. 
Greene, 8 Mo. App. 451; Tolle v. Boeckler, 12 Mo. App. 
54. (8) The notes were negotiable. Gulett v. Hoy, 15 Mo. 
399; Barnes v. MceMullins, 78 Mo. 260; Haeus- 
sler v. Greene, 8 Mo. App. 451. (9) Nor is it material 
that the endorsee gave no value for the paper, or that it 
was endorsed expressly to defeat the right of set-off. 
Ilaeussler v. Greene, supra; Daniel on Neg. Inst., § 
725; Byles on Bills, 130. 








Norton, J.—This suit was instituted in the Johnson 
county circuit court to restrain defendants from selling 
certain real estate under a deed of trust executed in 
1878 by 8. M. Fitch, E. C. Fitch, and F. M. Smithson, to 
secure the payment of five certain promissory notes 
therein specified. The petition alleges that the first two 
notes had been fully paid, and that defendants were 
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about to proceed to advertise and sell the property to 
pay the whole of the third, fourth, and fifth notes, all of 
which had become due and payable at the time suit was 
prought. The insolvency of defendants is alleged and as 
the only other ground for invoking the injunctive 
power of the court, it is alleged that: ‘‘On the thirty- 
first day of January, 1881, the said third note being 
past due and for the purpose of paying same off, they 
did, at the special instance and request of the said 
Buckingham & Son, issue and deliver to said firm a 
certain warehouse receipt in the following words and 
figures, to-wit: 
“No. — 

*“WARRENSBURG GRAIN ELEVATOR. 

** WARRENSBURG, Mo., January 31, 1881. 

“Received in store from H. R. Fitch & Co., one 
thousand bushels of number two wheat in bin number 
twenty-five, subject only to the order of Buckingham & 
Son and the surrender of this receipt and payment of 


charges. 
“H. R. Firon & Co. 


‘* Which said warehouse receipt was issued and deliv- 
ered toG. & 8. C. Buckingham, with the understanding 
and upon an agreement that if said warehouse receipt 
should not be returned to plaintiffs within two months 
from the date thereof, then the said G. Buckingham 
would apply the amount of its market value to the pay- 
ment of the note so past due, and the balance, if any, to 
be applied by him to the payment of the other note held 
by him. But that the said Buckingham & Son, nor 
either of them ever returned said warehouse receipt within 
two months, but have negotiated and transferred the 
same beyond their control ; that the same is now held 
and owned by the Third National Bank of the city of St. 
Louis, and that said @. Buckingham has failed and 
refused, and still fails and refuses to credit on said note 
or to give plaintiffs any credit whatever on the notes so 
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held by him in any amount for, or on account of said ware- 
house receipt. That plaintiffs have ever since the issuance 
and delivery of said warehouse receipt by them as afore- 
said, kept said wheat in bin number twenty-five in their 
grain elevator at the city of Warrensburg, Missouri. 
That plaintiffs have at all times been ready and willing 
since the issuance thereof to deliver said wheat to the 
order of said Buckingham & Son. That the value of said 
wheat has been at all times since the issuance of said 
receipt at its reasonable market value—twelve hundred 
dollars.”’ 

The petition prayed for a temporary injunction, and 
that upon a final hearing, these defendants account for 
and credit on their said indebtedness so secured by said 
deed of trust, the amount and value of the warehouse 
receipt at the time of the issuance of the same, and that 
upon payment of the balance due on said notes they be 
permitted to redeem said premises from the lien of said 
trust deed. 

The answer was a general denial except as to matter 
specially admitted as to the execution of the deed of trust 
and notes. It then sets up the following facts in relation 
to the warehouse receipt, viz.: That it was issued by H. R. 
Fitch & Co. in favor of Buckingham & Son to be used, 
and was used as collateral security in bank ; that it was 
issued on the thirty-first day of January, 1881, but was 
dated January 31, 1879; that on the eighteenth of April, 
1881, plaintiffs took up said receipt and issued a new one, 
dated January 31, 1881, which was used as collateral in 
bank by Buckingham & Son, up to the commencement 
of this suit, ‘‘ before which time plaintiffs had not been 
called upon to deliver any portion of said wheat, nor to 
pay any money in its stead.’”? The answer contained a 
specific denial that Buckingham & Son, or either of them, 
ever promised to credit the market value of said ware- 
house receipt upon the notes, or any of them, and avers 
that said Buckingham & Son, to whom the said receipt 
was issued, have valid claims against plaintiffs of greater 
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amount than could arise on said receipt, for which suits 
are now pending in the circuit court of Johnson county. 
Replication was filed to the answer, and on the trial the 
injunction was dissolved and bill dismissed, from which 
action of the court plaintiffs have appealed. 

It will be observed that the right of plaintiffs to the 
relief prayed for in the petition is predicated upon an al- 
leged agreement that the market value of the warehouse 
receipt, if not returned within two months to plaintiffs 
after its date, was to be applied to the payment of the 
third note then past due, and if any remained over, to be 
applied to the other notes. All the evidence in the case 
was offered by plaintiffs, and we have looked through it 
in vain to discover any which establishes the agreement 
set up in the petition. It is shown by the evidence that 
plaintiffs were grain buyers and elevator proprietors in 
Warrensburg, and that they were shipping grain to the 
defendants, Buckingham & Son, who were grain and 
produce commission merchants in St. Louis. The testi- 
mony of Buckingham, who was introduced as a witness, 
and the correspondence offered in evidence tended to 
show that there were other unsettled claims between the 
houses besides the warehouse receipt and the notes secured 
by the deed of trust, and that on the twenty-fourth of 
January, 1881, wrote to plaintiffs, saying among other 
things : 

‘Will you accomodate us by an accommodation 
warehouse receipt for say enough wheat to cover between 
$500 and $1,000, which we want to use temporarily only, 
and will doubtless be restored to you in a month or two 
at outside.”’ 

On the thirty-first day of January, 1881, plaintiffs 
enclosed the warehouse receipt, which, through mistake, 
was dated January 31, 1879 : nothing was said in the letter 
enclosing it, or intimated that its market value, if it was 
not returned, was to be applied on the third deed of 
trust note. This receipt was used by defendants as col- 
lateral in obtaining a loan of money. When the mistake 
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in the date of the receipt was discovered in April, 1881, 
more than two months after the issue, and when it was 
brought to the attention of plaintiffs, they, with know. 
ledge of the fact that the receipt was held by a bank in 
St. Louis as collateral for money loaned, issued another 
receipt, dated April 18, 1881, and returned it without 
mentioning or hinting to defendants that its market 
value was to be credited on the notes in question. Buck. 
ingham, who was plaintiffs’ witness, testified that the 
receipt was an accommodation receipt, and used as col- 
lateral security with the knowledge and consent of 
plaintiffs. ‘This witness, also, swore positively that the 
name of Buckingham & Son was used as the payee of 
the notes in question for general convenience in using 
the paper, and that the money which went into the 
notes was his individual money, and that when said firm 
dissolved in 1879, they transferred the notes to him by 
endorsement, and that the firm of Buckingham & Son 
had no interest in said notes. In view of this state of 
facts and the further fact, which the evidence tended to 
show, that as to the plaintiffs, Buckingham & Son, were 
‘ not insolvent, inasmuch as plaintiffs were indebted on 
other debts to defendants outside of these notes in an 
amount equal to or greater in value than the receipt, the 
trial court did right in dissolving the injunction and dis- 
missing the bill, and its judgment is hereby affirmed. 
All concur. 


Tue Srate ex rel. Boyp, Prosecuting Attorney, 
Appellant, v. Rose et al. 


3. Quo Warranto: INFoRMATION. Informations of quo warrante 
may be filed by the prosecuting attorney or attorney general, 
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ex officio, without leave of court. Such leave is necessary where 
the information is filed by the officer at the relation of an 
individual. 

—: SCHOOL DIRECTORS. Quo warranto will lie on behalf of the 
state to determine the right of individuals to exercise the office of 
school directors. 


Appeal from Greene Circuit Court.—Hon. W. F. 
GEIGER, Judge. 


REVERSED. 
Goode & Cravens and W. D. Hubbard for appellant. 


(1) A private relator was not necessary, nor could 
one have properly been named. This is not a contest 
between two persons claiming title to an office, but a pro- 
ceeding against defendants for pretending to exercise 
the duties of an office not ¢z esse. An information ex 
oficio and not ex relatione, is the proper procedure, 
and the circuit court had jurisdiction. Stafe ex. rel. 
Hequembourg »v. Lawrence, 38 Mo. 535; Hunter v. 
Chandler, 45 Mo. 452; State ex rel. Kempf v. Boal, 46 
Mo. 528; State ex rel. Att'y Genw'lv. Vail, 53 Mo. 97; 
State ex rel. Att’y Gen’lv. Miller et al, 1 Mo. App. 48. 
(2) The facts stated in the information authorize the 
relief sought. One district can be merged in another. 
Thompson v. Bd., &c., 61 Mo. 176; Lnhabitants, de. v. 
Taft, 4 Gray 250; Alden v. Romesville, 17 Met. 218; 
Thompson o. Beaver, 63 Ill. 353; School Directors v. 
Trustees, &c., 66 Ill. 247; State ex rel. v. Searle, 50 Mo. 
268; State ex. rel. v. Appleton, 53 Mo. 127. 


Price & Travers for respondents. 


(1) The facts of this case show that this proceed- 
ing is but a cover to a civil contest between adverse 
claimants to the office of school director in the territory 
referred to, and is not a proceeding in defence of the 
prerogative rights of the state by the constitutional writ 
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of guo warranto, the territory involved being admitted 
to be organized, whether by the nominal designation of 
district number one, or of district number five; the 
proceeding should, therefore, have been instituted and 
prosecuted by a private relator under the provisions of 
chapter 60, Revised Statutes, entitled ‘“Of Quo War. 
ranto,’’ for the purpose intended, the object of the state 
being to decide between adverse claimants, but not lend 
her aid to one side or the other. See, also, State ». 
St. Louis Perpetual Insurance Company, 8 Mo. 330; 
State ex rel. Brison v. Lingo, 26 Mo. 496; State ex rel. 
Hequembourg v. Lawrence, 38 Mo. 535; State ex rel. 
Young v. Briskirk, 43 Mo. 111; Hinton v. Chandler, 
45 Mo. 452; State ex rel. Kempf v. Beal, 46 Mo. 528. 
High’s Extraordinary Legal Remedies, section 591, p. 
424; section 600, p. 432; section 603, p. 435; section 
612, pp. 443, 444, and note 1. There being'no proper 
relator for the object intended, the proceeding must be 
dismissed. (2) Our school law makes sub-school dis- 
tricts corporations, with usual powers for the purposes 
intended. It cannot be true, then, as a legal conclusion, 
that section 7023, Revised Statutes, authorizing the 
change of lines of school districts by their concurrent 
action intends that one district by the co-operation of 
the county school commissioner, can so extend its lines 
as to embrace and absorb another even with the consent 
of such other. School districts are integral portions of 
the machinery of the state, and to say that the county 
commissioner’s uncontrolled will, for his action, so far as 
he has power in the premises is final, can consolidate two 
districts, is to say he ean all. Supra, sec. 7025, R. 
S.; Ruggles et al. v. Baxter, 43 Mo, 353; Dillon on 
Municipal Corporations, par. 110. (3) But school dis- 
trict number one is not legal in its organization, even if 
the power claimed be just, and this proceeding is based, 
not upon a want of organism, but on the assumed fact 
that district number one embraces the whole territory of 
what was number five, and, therefore, excluding the pres- 
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ent existence of number five. The beam is in number 
one’s eye. First, proposition of acceptance of ordinance 
admitting this state into the union. Smith v. Board of 
Education, 58 Mo. 297; State ex rel. School District ». 
Byers, 67 Mo. 706. 


Ewr1nG, C.—This is a proceeding by the state through 
the prosecuting attorney of Greene county, by way of 
information in the nature of a guwo warranto, and was 
filed by leave of court. The information recites, in sub- 
stance, that there were formerly two school districts in 
Greene county numbered and known as district number 
one and district number five. That afterwards, as pro- 
vided by law, there was an election held to decide 
whether or not the boundaries of district number one 
should be so extended as to include all the territory of 
district number five. At that election a majority of the 
voters in number one voted for the proposition, and a 
majority in number five voted against it. That there- 
upon, as provided by law, the question was submitted to 
and decided by the county school commissioner (Sate 
ex rel. Schmutzler et al. v. Young, ante, p. 90; sec. 
7023, R. 8. 1879), who decided that number one should 
be extended so as to include number five. That there- © 
after the respondents pretend to have been elected direc- 
tors in district number five, and are now exercising and 
usurping the functions of that office, and then a prayer 
for ouster. 

To this the respondents interposed a demurrer that 
the petition or information does not state facts sufficient 
to authorize the relief prayed ; that the circuit court had 
no jurisdiction ; that this is a proceeding under chapter 
60, Revised Statutes, 1879, ‘‘Of Quo Warranto,’”’ and 
must be at the relation of some person interested, and 
cannot be filed ex officio. The demurrer was sustained 
by the circuit court and judgment entered for the 
respondents from which the state appeals to this court. 
I. There is no doubt about the jurisdiction of the 
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circuit court. It is an information filed by the prose. 
cuting attorney ez officio. Informations by the attorney 
general or prosecuting attorney, ev officio, may be filed 
without leave, as a matter of course. Informations by 
either officer, at the relation of an individual, must be 
filed by leave of court. State ex rel. Stewart . Me- 
Tihany, 32 Mo. 382; State ex rel. ». Hequembourg, 38 Mo, 
585; State ex rel. v. Vail, 53 Mo. 97; State ex rel. », 
Townley, 56 Mo. 107. 

11. In Stale ex rel. Att? y Gew lv. Townley, 56 Mo. 
113, Napton, J., says: ‘‘The primary and fundamental 
question ina proceeding by yuo warranto, is whether 
the defendant is legally entitled to hold the office, and 
net as to the rights of any other person who may claim 
it.’ The case here is a simple proceeding by the state, 
through its officer, to inquire into the question of the 
right to the office by the respondents. Are the re- 
spondents legally the school directors in district number 
five? It is alleged they are not. That there is no dis- 
triet number five. That the pretended election by which 
they claim to exercise the office of directors was without 
authority of law and void. The demurrer admits the 
facts. Under the pleadings and facts we have no doubt 
of the right of the relator to a writ of ouster. 

The judgment of the circuit court is reversed and 
the case remanded. All concur. 





Tue Sr. Louts Gas Liagut Company v. Tuer Crry or St. 
Louis, Appellant. 


1. Pleading: answer. An answer which neither denies nor con- 
fesses and avoids the statements of the petition is bad on demurrer. 


2. : DEMURRER. A pleading which sets up a claim which 












OCTOBER TERM, 1884. 















































11. 


AFFIRMED. 


—--— — 


The St. Louis Gas Light Co. v. The City of St. Louis, 





e7=—7—™ 


shows on its face that it is barred by the statute of limitations is 
bad on demurrer. 

Estoppel. A party toa contract with another therein described 
as a corporation is, in an action on the contract, estopped to deny 
the other's incorporation. 

St. Louis Gas Light Company, Authority of. The St. Louis 
Gas Light Company was authorized to charge against the city of 
St. Louis the tax imposed by the United States upon illuminating 
gas. 

SETTLEMENT. A settlement made by the city auditor with 
the gas company is, in the absence of fraud or mistake, conclusive 
as to the amount due by the city at the date of the settlement. 


———: PRESUMPTION. That the city auditor entered as charges 
against the city upon his books the bills of the gas company is 
presumptive evidence that each bill was properly audited at*the 
date of its entry. 

Municipal Corporation, Books of: EvipENcE, The books of 
account of a municipal corporation kept by the proper officer are 
prima facie evidence of the facts therein stated and are competent 
to charge the city. 

Contract, Construction of: INTEREST. Under the tripartite agree- 
ment of February 28, 1873, interest on the bills of the gas company 
against the city ran from the date when each bill became due. 





Compound Interest: contract. To warrant a charge of com- 
pound interest a contract to that effect, either express or implied, 


must be shown. 





: An accounting between the two parties and the 
striking of a balance are not evidence in this case of a contract 
for compound interest on the interest included in the balance. 


Charter of Corporation, Expiration of by Limitation. The 
question as to whether the charter of a corporation has expired by 
limitation of time can be adjudicated only in a direct proceeding 
by the state.* - 


Appeai from St. Louis Court of Appeals. 


Leverett Bell for appellant. 


*These syllabi are taken from 11 Mo. App. pp., 55, 56. 
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Glover & Shepley and Noble & Orrick for re. 
spondent. 


Henry, C. J.—This is a branch of a litigation be- 
tween these corporations, with which the courts have 
had ample opportunity to become familiar. The prin. 
ciples of law involved are so simple and well settled, 
that if the controversy involved but a few dollars, in- 
stead of a large sum, and was between two individuals, 
instead of two immense corporations, it would most 
probably never have been heard of either in the St, 
Louis court of appeals, or this court. The opinion de- 
livered in the cause by the court of appeals, satisfactorily 
disposes of every material question involved ; and, while 
there are some utterances in the opinion to which we are 
not prepared either to give our assent or to express our 
dissent from, not deeming it necessary to a disposition of 
the cause, we are satisfied that the court of appeals 
reached a correct conclusion, and affirm its judgment. 
All concur, except Sherwood, J., not sitting. 





Tue City oF St. Louis v. Vert, Appellant, 


1. St. Louis: PROSECUTIONS FOR VIOLATION OF ORDINANCES. A city 
ordinance of St. Louis required that in certain cases relating to 
carrying of concealed weapons, the trial of the offender before the 
police justice should be had on the report of the chief of police, 
Held, that a proceeding founded on said ordinance was not void, 
because the report was not signed in person by the chief of police, 
his name having been affixed to it by a subordinate officer in charge 
of the office where such reports were usually prepared. Ea parte 
Hollwedell, 74 Mo. 395, affirmed. 


: . The trial can be had on such report, although it did 


not ask judgment for any sum, the maximum and minimum penal 
ties being fixed by the ordinance, 
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Amendment. The report was subject to amendment by the city. 
City Ordinance: acTION ON. The action by a city for a penalty 
for violation of an ordinance is civil and not criminal in its nature, 

: VALIDITY OF. The city had the power to enact the ordinance 
in question, it not being in conflict with the state constitution or 
statutes. 


Appeal from St. Louis Court of Appeals, 


AFFIRMED. 


Louis A. Sleber and T. B. Estep for appellant. 


(1) A prosecution under a city ordinance is an action 
of debt for the recovery of a penalty. The original com- 
plaint fails to mention the amount sought to be recovered, 
and the court could take no jurisdiction under this com- 
plaint. City of St. Louis v. Smith, 10 Mo. 439; Mem- 
phis v. O Connor, 53 Mo. 468; Hr parte Hollwedell, 74 
Mo. 395; City of St. Louis v. Knox, 74 Mo. 79; Dillon 
en Mun. Corp. (38d Ed.) secs. 408, 409, 410, 413, 414; 
Case v. Mobile, 30 Ala. 538; 2 Kyd on Corp. 167; Sfuy- 
vesant v. Mayor, 7 Cow. 608. (2) There being no juris- 
diction under the original complaint, the pretended 
amended complaint could impart no validity to this pro- 
ceeding, and the cause should have been dismissed in the 
police court, on motion of defendant. Memphis v. O' Con- 
nor, 53 Mo. 468; Haggard v. A. & P. R. R., 63 Mo. 302. 
(3) The police court, being possessed of no jurisdiction 
either over the subject matter, or over the person of the 
defendant, should have sustained defendant’s motion to 
dismiss'the case. (4) The defendant is charged with no 
offence whatever. (5) The original complaint was nota 
written report of the chief of police nor signed by him, 
ror within his knowledge or in any way by him author- 
ized, and, therefore, on this ground alone, had no validity. 
Ex parte Hollwedell, 74 Mo. 395; Hx parte Washington, 
10 Mo. App. 495; Kansas City v. Flanagan, 69 Mo. 22. 
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Leverett Bell for respondent. 


(1) It was not necessary that the report on which 
the prosecution was founded should be signed by the 
chief of police. Hx parte Hollwedell, 74 Mo. 395. (2) The 
ordinance is not in conflict with the state constitution, 
Vide art. 2, sec.17. (3) Nor does it conflict with sections 
1274 and 1275 of Revised Statutes, 1879. The ordinance is 
a lawful regulation, the adoption of which by the munici- 
pal assembly of St. Louis was authorized by the general 
welfare clause of the city charter. 2 R.8., p. 1588. The 
violation of the ordinance is not a criminal offence. Ez 
parte Hollwedell, supra. 


DrArmonp, C.—Antoine Vert was arrested behind 
the bar in his establishment in St. Louis about the middle 
of an August night in 1881, for interfering with a police- 
man attempting the capture of Justine Vert, wife of 
Antoine, for creating a distubance. Vert was taken to 
the police station where ‘‘ knuckles of brass’’ were found 
concealed in his hip pocket. A proceeding was then be- 
gun against him in one of the police courts, on the report 
in writing of the chief of police, uader this clause of an 
ordinance of the city: ‘‘ No semmons or warrants shall 
be issued against any person lawfully arrested by any 
officer or member of the city poliee, but in every such case, 
a trial shall be had upon the written report ofthe chief of 
police,’ for a violation of an ordinanee providing that: 
‘* Hereafter, it shall not be lawful for any person to wear 
under his clothes, or concealed about his person, any 
pistol, or revolver, .colt, billy, slung-shot, cross-knuckles, 
or knuckles of lead, brass er other metal, bowie-knife, 
razor, dirk-knife, dagger, or any knife resembling a 
bowie-knife, or any other dangereus or deadly weapon, 
within the city of St. Louis, without written permission 
from the mayor; and any person who shall violate this 
section shall be deemed guilty of a misdemeanor, and 





OCTOBER TERM, 1884. 





—— 
The City of St. Louis v. Vert. 





a erensestnestsllehetininnatian 
upon conviction thereof be fined not less than ten nor more 


than tive hundred dollars for each and every offence.”’ 

The alleged report of the chief was in writing, but 
not written or signed by him. His name was fixed to it 
by a sergeant of police in charge of the office where such 
papers are commonly prepared, who filled out this report, 
affixed the name of his chief to it, and left it on his table, 
when he quit the office about four o'clock in the morn- 
ing. Later, the same morning, we find it in the police 
court, where the chief should lodge such reports; but it 
does not appear that the chief did, or did not, ever know 
anything abont it, or have anything to do with it. This 
report referred to the viola-ed ordinance by number, 
chapter, and section as having been violated by Vert 
‘having concealed about his person knuckles of brass,”’ 
and contained no statement as to the amount demanded 
as penalty. Afterward, the city attorney, by leave of the 
police justice, amended the report by attaching thereto a 
paper demanding five hundred dollars as penalty for the 
alleged breach of said ordinance by Vert, and giving such 
particulars as to fully advise Vert of the nature of the 
offence charged, and the ordinance under which the 
charge was brought. Vert moved the court to dismiss 
the proceedings for want of jurisdiction, objected to the 
city attorney's amendment, and moved to strike it out 
because there was no such report from the chief of police 
as could be amended, which motions and objections were 
overruled. Indeed, it may be here stated, once for all, that 
appellant objected in all the courts through which this 
case has passed, at every stage of the proceeding, to every 
step taken by the respondent, made every allowable 
motion and saved every exception. Rarely do we find a 
defendant at bay more zealous in the assertion of his 
rights—especially his constitutional rights—by prompt 
objection or comprehensive motion, or evincing, by timely 
exception, firmer faith in their final vindication. 

The motions being overruled and the objections dis- 
regarded, the trial came on before the police justice and 
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soon ended with a finding for plaintiff and a judgment 
against appellant for one hundred dollars and costs. An 
appeal being taken to the court of criminal correction, 
and appellant’s motions and objections again proving 
fruitless, a trial was entered upon in that court. That 
trial ended in another judgment for the city for one 
hundred dollars and costs. Thence the cause advanced 
to the St. Louis court of appeals, where the judgment was 
affirmed, and now the cause is here by appeal. On the 
trials below the officer who arrested Vert, testified that 
he had occasion to arrest Justine Vert the night of August 
5, 1881, at Antoine Vert’s place in St. Lonis, and Antoine 
interfered with him, and he arrested Antoine and took 
him to the police station where knuckles of brass, pro- 
duced in court, were found concealed upon his person 
under his outer clothing; that he did not see Vert get 
the knuckles, did not know how long he had them, ete. 
Plaintiff also introduced in evidence the ordinance con- 
taining the provisions quoted. Antoine Vert, testifying 
as a witness for himself, said he had not interfered with 
the oiiicer. That he had not the knuckles about him more 
than five minutes; that his bar tender handed them to 
him, that one judge (not, however, of any of the courts 
of whose action he complains) was threatening to beat his 
wife, and then he got the knuckles. That judge wasa 
hard case —that when the officer went out “these girls” 
told him he should not let his wife be treated so; that he 
had the knuckles in his pocket. Thus the knuckles of 
brass came to be reckoned an important portion of Vert’s 
assets when the police officers took an inventory at the 
station. 

I. The report upon which the proceeding was insti- 
tuted was not void, because not signed by the chief of 
the police. Hz parte Hollwedell, 74 Mo. 395. 

If. Although no amount was claimed in the report 
on account of the alleged violation of the ordinance, re- 
ferred to by number, yet, as the ordinance so referred to 
fixed the minimum and maximum penalties, the omission 
was not fatal, 
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III. There was no error in allowing the city attorney 
toamend. The ordinance makes liberal provision for 
amendments, and the amendment contained such matter 
only, as, by ordinance, the accused had a right to insist on 
having stated. At his instance, the police justice would, 
in obedience to the ordinance, have required the city at- 
torney ‘‘to file a written statement, setting forth the 
nature of the offence with which he is charged, and the 
ordinance under which the charge is broucht,’’? which 
must be done in a limited time, not to exceed twenty-four 
hours. Ido not think that this would rejuire the incor- 
poration bodily of the ordinance into the ‘‘ written state- 
ment,’ and if not, the city attorney, in his amendment, 
did substantially what he might have been required to 
do, nothing more. 

IV. The action is a civil, rather than a criminal one, 
for breach of a city, not a state law, and does not affect, 
and is not affected by, the state law against the carrying 
of concealed weapons. Hollwedell case, supra. 

\. Under its general grant of powers, the city might 
well adopt and enforce, in manner as provided, such an 
ordinance as appellant is found to have violated. Itisa 
wholesome provision for the preservation of peace and 
order in the city. 

VI. No question is in this case as to the validity of 
the grant of power to the mayor to issue a permit to carry 
a concealed weapon, nor of the value of such permit, 
when issued. 

VII. The constitution is not violated in the making 
or enforcing of the ordinance. In the constitution the 
citizen has many priceless rights guaranteed to him ; but 
unluckily for appellant, the *‘ right”’ to carry concealed 
in his hip pocket Knuckles of brass, a weapon of danger- 
ous and deadly character, is not a ‘‘ right’’ protected by 
any constitutional guaranty. 

I find no error and think the judgment should be 
affirmed. All concur. 

VoL. 84—14 


- 
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Tracy, Appellant, v. Tue Gravois RatLroap 
Company ef al. 


Trustee’s Compensation. A trustee can receive pay out of the trust 


fund for such services and expenditures only as are within the ling 
of duties imposed upon him by the instrument creating the trust,* 


Appeal from St. Louis Court of Appeals. 
AFFIRMED. 
Glover & Shepley and F. K. Ryan for appellant, 
Madill & Ralston for respondent. 


Sunerwoop, J.—In this case, being satisfied with the 
reasoning and the conclusion reached by the St. Louis 
court of appeals, we affirm the judgment which in that, as 
well as in the circuit court (Hon. E. B. Adams, Judge), 
went for the defendants. All concur. 





Jonnson ef al., Appellants, v. Haut. 


Attachment: JUDGMENT: SET-OFF: EXEMPTIONS. Where an at 
tachment is dissolved, but plaintiff obtains judgment against de- 
fendant upon trial on the merits, and defendant obtains judgment 
against the sureties on the attachment bond for its breach, it is 
error to refuse to allow plaintiff’s judgment, which has _ been as- 
signed to his sureties, to be set-off against defendants, upon the 
ground that defendant is insolvent, and his judgment, with all his 
other property, is exempt from execution. 


Appeal from Audrain Circuit Court.—lon. G. PORTER, 
Judge. 


—_—_ 


*This syllabus is taken from 13 Mo. App. 295, 
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M. Y. Duncan for appellants. 


The court clearly erred in allowing respondent's claim 
for exemption, first, because the law does not allow such 
claim to be set up, except in the case of an execution in 
the hands of a constable or sheriff, or on an attachment. 
Section 2343, Revised Statutes, says: ‘‘The following 
property when owned by the head of a family shall be 
exempt from attachment and execution.’’ And section 
9346 declares ‘‘that each head of a family at his election, 
in lieu of the property mentioned in the first and second 
sub-divisions of section 2343, may select and hold exempt 
from execution any other property, real, personal, or 
mixed,” etc. The 2347th section makes it the duty of 
the officer into whose hands any execution may come, be- 
fore he shall levy the same, to apprise the person against 
whom such execution has issued of the property exempt 
under sections 2343 and 2346, and his right to hold the 
same as exempt from allachment and execution. In this 
case there was neither an execution nor an attachment, but 
the claim was simply to set-off by the appellants under 
the direction of the court their judgment for rent against 
respondent's judgment for damages against them as the 
bondsmen of Carter, their assignor, who was also in- 
solvent. Section 3875, page 660, provides for setting off 
judgments. The assignment of the judgment by Carter 
to Johnson and Dowell, the appellants, vested all the 
rights of Carter in said judgment in Johnson and Dowell, 
and the court should have made the order setting off one 
judgment against the other. Fulkerson v. Davenport, 
70 Mo. 541; Field v. Oliver, 43 Mo. 200. 


Forrist & Fry for respondent, 


If appellants had issued an execution against re- 
spondent, upon their judgment, it is conceded respondent 
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would have been entitled to his exemption against it, 
Respondent’s judgment was personal property, and why 
not as much exempt as if the officer undertook to levy 
on it by execution? This question has been directly 
decided. Cuwrlee v. Thomas, 74 N. C. 54; Thompson on 
Homesteads and Exemptions, sec. 892; R. 8S. of Mo., 
secs. 2343 and 2346. 


DrArRmonD, C.—It seems that one Carter brought 
a suit by attachment against Hall, the respondent herein, 
for rent. That on plea in abatement the issue was found 
in favor of Hall, and the attached property released ; and 
that judgment was thereafter rendered by the Audrain 
circuit court in favor of Carter on a trial on the merits, 
That subsequently, Hall sued appellants, Johnson and 
Dowell, in the same court, as sureties on Carter’s attach- 
ment bond, to recover damages for the breach thereof; 
that Carter was not a party to that proceeding, which 
ended in Hall recovering judgment against Johnson and 
Dowell for his damages. That Carter had execution 
issued on his judgment, and property of Hall seized, but 
it had been afterwards released as exempt from execu- 
tion. That Hall had no property subject to execution, 
but all his property for a number of years had been such 
only as he might hold exempt from execution. That 
Carter, also, is insolvent. That after Hall recovered 
judgment against appellants, Carter assigned to them, to 
protect them as his sureties, the judgment he had pre- 
viously obtained against Hall. Appellants filed their 
motion asking the court to set-off against Hall’s judg- 
ment the judgment assigned to them by Carter. The 
parties appeared before the court and the court, upon a 
hearing, refused to set-off one judgment against the 
other, and the parties having the assigned judgment, 
appeal to this court. 

It is argued by appellants that no question of ex- 
emption arises on the application to set-off one judgment 
against the other; that such question can only arise when 
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an attachment or execution is to be levied. Respondent 
insists that as he might hold his judgment against appel- 
jants as exempt, that, therefore, such judgment is not 
subject to any set-off, especially if founded on a judg- 
ment assigned for such use, as in this case. 

That a party has no property subject to execution, 
and when all his property is exempt such is his condi- 
tion, has been for ages considered a cogent reason for 
allowing a set-off against his demand or judgment. Field 
. Oliver, 43 Mo. 200; Fulkerson v. Davenport, 7 Mo. 
$41. When A in attachment or on execution seizes and 
sells property of B, exempt from such seizure and sale, 
and B sues and recovers judgment for his damages from 
such wrongful taking and selling, it is decided by some 
courts that A cannot set-off his judgment against B’s. 
Collett v. Jones, 7 B. Mon. 586; Beckman v. Manlove, 18 
Cal. 388. Elsewhere it has been held that while B might 
follow and recover the property itself, yet when he sues 
and recovers judgment for the taking and selling, his 
judgment is on the same footing as other judgments. 
Temple v. Scott, 3 Minn. 419. The former doctrine is, I 
think, the more reasonable and more nearly in harmony 
with the policy and spirit of our exemption laws. Under 
the contrary rule A might get judgment against B, seize 
and sell B's horse, though exempt, and obtain, say, 
partial satisfaction of the judgment from the proceeds of 
such sale. And if B should then recover a judgment for 
damages for the seizing and selling of his horse, A might 
set-off the remnant of his judgment against it. Thus B 
would lose his horse, although under the law he had the 
right to hold him exempt from attachment and execu- 
tion; and A, by a violation of the law, would collect a 
portion of his judgment against an insolvent debtor. 
B's judgment ought to take the place of B’s horse. 

It appears, though not clearly, that Hall was not 
deprived of the property seized in attachment. He re- 
covered damages, it would seem, not for the property 
itself, but for the wrongful taking of it. In such case his 
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judgment would not necessarily be beyond the reach of 
a set-off. The motion and agreed statement of facts are 
meager and unsatisfactory, but from the record and the 
abstract and brief of counsel, I understand that the set- 
off was denied because respondent’s judgment might, 
with all his other property, be held by him, exempt from 
execution. This was error, for which the judgment ought 
to be reversed and the cause remanded. All concur. 





VALLE V. ZIEGLER, Collector, ef al., Appellants. 


Injunction: TAXxEs. Injunction is an appropriate remedy to pre- 
vent the enforcement of the collection of taxes against property not 
the subject of taxation. 


Taxation: BONDS OUT OF STATE. Bonds owned bya citizen of 
this state, but kept in New York, in good faith, because the in- 
terest was payable there, and not to avoid taxation in this state, are 
not taxable here, under the revenue law, as it existed in 1879. 


Manufacturing Companies: CAPITAL STOCK: TAXATION OF, 
Shares of stock owned by individuals in manufacturing companies 
are not subject to taxation, under our revenue law, 


4. Property, Taxation of. In order that property may be taxed, it 
must be by law subjected to taxation. 


Appeal from Ste. Genevieve Circuit Court.—Hon. J AmMEs 
D. Fox, Judge. 


AFFIRMED. 


B. B. Cahoon, H. 8S. Shaw and D. H. McIntyre, 
Attorney General, for appellants. 


(1) Equity will not interfere by injunction to restrain 
the enforcement of tax proceedings, even where ne notice 
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of it has been given, on the grounds of informalities, 
jrregularities or errors in the assessment of the tax, not 
affecting the substantial justice of the tax itself, inas- 
much as such things do not asa matter of law in any 
manner vitiate the tax or assessment. Meyer v. Rosen- 
blatt, 78 Mo. 496 ; High on Injunctions, sec. 355 ; Cooley 
on Taxation, pp. 540, 541, 154, 155, and 156; Chicago ». 
Fravy, 22 Ill. 34; Beers v. People, 4 Cen. L. J. 190; 
St. Louis National Bank v. Papin, 3 Ib. 671; State R. 
R. Tax cases, 92 U. 8. 613; R. 8S. 1879, secs. 6710 and 
6731. (2) An injunction will not lie to restrain a county 
collector from collecting taxes upon personal property 
which is embraced in his tax book and having on its face 
all the appearance of regularity as to its assessment. 
Deane v. Todd, 22 Mo. 90; Sayres v. Tompkins, 23 Mo. 
443; Lockwood v. St. Louis, 24 Mo. 20; Barron >». 
Davis, 46 Mo. 394; McPike v. Penn, 48 Mo. 525; Bank 
o. Meredith, 44 Mo. 500 ; Hopkins v. Lovell, 47 Mo. 102; 
High on Injunctions, secs. 354 and 362; Cooley on Tax- 
ation, p. 536; Stafe R. R. Tax cases, 92 U. 8. 575. 
(3) The St. Louis water bonds, under the evidence in this 
case, and under the laws of Missouri, were assessable 
and taxable in Ste. Genevieve county for 1879. R. 8. 
1879, sec. 6662; Airkland v. Hotchkiss, 100 U.S. 491; 
15 Wall. 320; Cooley on Taxation 65; Burroughs on 
Taxation, secs. 41, 134, and 432; Latrobe v. Mayor, ete., 
29 Md. 49; Webbv. Burlington, 28 Vt. 198. (4) The 
two hundred shares of the stock owned by appellees in 
the Iron Mountain Company (which is an iron manufac- 
turing corporation) and which was assessed at $100,000, 
was subject to taxation for the year 1879, under the con- 
stitution and laws of Missouri. Farrington v. Tennes- 
see, 95 U. S. 687; Deering v. Perdicaries, 96 U. S. 196; 
Bradley v. The People, 4 Wall. 462; Dwight v. Mayor 
of Boston, 12 Allen 316; Howell v. Cassapolis, 35 Mich. 
472; 14 Ind. 27; Cooley on Taxation, 15, 16, 274. 
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Smith & Krauthoff and William Carter for reg. 
pondent. 


(1) The weight of opinion in this and other states jg ° 
that a court of equity has jurisdiction to prevent by in. 
junction the collection of an illegal or unconstitutional 
tax. Slate v. Sanderson, 54 Mo. 203; Mathis v. Cam- 
eron, 62 Mo. 504; State v. Saline County Court, 51 Mo, 
350; Wewmeyer vo. M. & M. R. R. Co., 52 Mo. 81; 
Overall v. Ruenzi, 67 Mo. 203; Ranney v. Bader, 67 
Mo. 476; Hwing v. Board of Education, 72 Mo. 436; 
fTTlenry v. Dulle, 74 Mo. 4438; R. 8. 1879, sec. 2729, 
(2) The board of equalization had no power to make 
assessments. R. 8., secs. 6672 and 6673; P. R. R. a, 
Cass Co., 53 Mo. 17. The attempted assessment by the 
board was void, on the ground of want of notice. R. §., 
sec. 6673; P. R. R. v. Cass Co., supra; Koch vo. R. R., 
77 Mo. 354; George v. Middough, 62 Mo. 549. (3) The 
water bonds were not subject to taxation here. Wiggins 
Ferry case, 40 Mo. 581; Taylor's case, 47 Mo. 595. A 
state has no power to impose a tax upon property whose 
actual sifuvs is within a foreign jurisdiction. (4) The 
testimony shows that the Iron Mountain Company is a 
manufacturing corporation, organized under chapter 69, 
General Statutes, 1865, and that all its property, real and 
personal, has been assessed at its value, and that the 
taxes thereon have been duly paid; that the plaintiff, 
Odile Valle, is the owner of certain shares of stock issued 
to her late husband by said company, which evidence 
her interest and estate in such property. Said stock is 
not taxable against respondent. To do so would be 
double taxation. R. 8., secs. 6692 and 6685 ; Vew Haven 
v. Bank, 31 Conn. 114. The capital stock represents the 
company. ZH. & St. Jo. R. R. v. Shacklett, 30 Mo. 550; 
s. c. 37 Mo. 265; Scotland Co. v. R. R., 65 Mo. 123; 

uz cases, 12 Gill. and J. (Md.) 117; Burke v. Badlam, 
57 Cal. 594; San Francisco vo: Mackay, 10 Saw- 
yer, 300. Where the property of a corporation has 
been taxed, it is almost universally held that to tax thg 
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shares of its capital stock would be double taxation. 
State v. Ry., 77 Mo. 202; Cooley on Taxation, 392, 393, 
168; Pierce on Railroads, 110, 79; Rome R. R. v. Rome, 
14 Ga. 276. There is no statute in this state which in 
terms requires these shares to be assessed to the holders, 
and no ruling to that effect can be made by construction 
of other provisions. Independent of the constitutional 
provision, double taxation is regarded as unjust, and no 
construction of a statute is to be adopted from which such 
taxation will result, unless there is no room for doubt 
that such was the legislative intent. State v. Ry. Co., 
77 Mo. 202, 209, 210; State v. Love, 37 N. J. Law 261; 
Slatev. R. R., 40 Md. 22, 51, 52. 


Henry, C. J.—This suit is to restrain the collector 
of the state and county revenue of the county of Ste. 
Genevieve, from collecting certain taxes in favor of said 
county and the state, charged against respondent on 
the tax books for the year 1879. It appears that the 
assessor for that year did not return the property in 
question, which consisted of seventy-seven St. Louis 
water bonds for $1,000 each, and two hundred shares of 
the capital stock of the Iron Mountain Company, a man- 
ufacturing corporation, but the board of equalization for 
said county, which met and organized in April, 1879, 
made the assessment, or rather, ordered the assessor to 
add the property to plaintiff’s list. No opportunity to 
appeal from the assessment was given her. and, while 
there is evidence tending to prove that she was aware 
that the board had the matter under consideration, she 
had no formal notice to appear before them, nor did ghe, 
in person, appear, and the testimony leaves it in doubt 
whether any one appeared for her, who was authorized 
to do so. 

It is contended that injunction is not the plaintiff’s 
proper remedy. That by sach proceeding she waives any 
irregularities in the proceeding relating to the assess- 
ment, and that nothing appears in the record against the 
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assessment, except irregularities. If this were true, the 
position of appellant’s counsel would be worthy of con- 
sideration, but, in addition to alleged irregularities, 
respondent contends that the property could not, under 
the law, be assessed for taxation at all, and if that be so, 
then the right of the party complaining to resort to this 
remedy we think settled by the following cases: State », 
Saline County Court, 51 Mo. 350; Newmeyer v. M. & M. 
R. R. Co., 52 Mo. 81; Overall v. Ruenzi, 67 Mo. 203; 
Rubey v. Shain, 54 Mo, 207; Ranney v. Bader, 67 Mo. 
476; Ewing v. Board of Education, 72 Mo. 436. The 
court below found, and we think the evidence fully sus- 
tains the finding, that the St. Louis water bons were in 
the city of New York continuously for several years 
prior to April, 1879, and not sent there to avoid taxation 
in this state, but in good faith, because the interest was 
payable there. They were, therefore, not taxable in this 
state, as is well settled by the following cases: City of 
St. Louis v. Wiggins Ferry Co., 40 Mo. 581; State on 
pet. of Taylor v. St. Louis County Court, 47 Mo. 594; 
State ex rel. v. Howard County Court, 69 Mo. 454. 
Section 6662 of the Revised Statutes does not intro- 
duce a different rule as to personal property beyond the 
limits of the state. It simply provides, that: “All 
personal property * * * situate in a county other 
than the one in which the owner resides, shall be assessed 
in the county where the owner resides; and the owner, 
in listing it, shall specifically state in what county it is 
situate.’ This has no reference to property not within 
the state. By an act passed in 1883 it is otherwise, but 
that act does not affect this case. Nor were plaintiff’s 
shares of stock in the Iron Mountain Company taxable 
for state or county purposes. Section 6685 of the Revised 
Statutes requires the assessor to call uponeach taxpayer, 
who is required to make a correct statement of all his 
taxable property, and declares what the list thereof shall 
contain, and it is too lengthy for insertion here; no 
reasonable construction of any portion of the section 
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will include shares of capital stock in a manufacturing 
company, owned by the person making the list. 

On the other hand, section 6692 declares that: ‘‘The 
property of manufacturing companies and other corpora- 
tions named in article eight, chapter twenty-one, and of 
all other corporations, the taxation of which is not other- 
wise provided for by law, shall be assessed and taxed as 
the property of individuals.”’ It then declares how the 
shares of stock owned by individuals in banks and bank- 
ing institutions and insurance companies shall be taxed ; 
but we have found no provision of law authorizing the 
levy of a tax upon shares of stock, owned by individuals, 
in manufacturing companies. In order that property 
may be taxed, it must, by law, be subjected to taxation, 
It is not sufficient that the legislature might have sub- 
jected it to taxation. The State v. The St. L., KC. €& 
N. Ry. Co., 77 Mo. 202. The general assembly has de- 
clared what property of the citizen shall be embraced in 
his tax list, and this property is not named. It has de- 
clared that the property of manufacturing companies 
shall be taxed as the property of individuals. 

An intent to tax both the capital stock and the prop- 
erty of a corporation must be clearly declared, or it will 
not be imputed to the legislature. It is duplicate tax- 
ation. The property represents the capital stock, whether, 
in all cases, the capital stock represents the property or 
not. Slater. St. L., A.C & N. R. R. Co., supra, and 
cases there cited. It may be that the legislature, as an 
encouragement to manufacturing companies, purposely 
omitted their capital stock in the specification of property 
to be taxed. It does not follow, because it would be 
constitutional to tax both the property and capital stock 
of such companies, that both may be assessed for tax- 
ation, although no act of the general assembly authorizes 
it. This question was fully considered in the case of the 
State vo. St. L., K. C. & N. R. R. Co., supra, and we see 
no occasion for re-arguing it. 

The judgment of the circuit court is affirmed. All 
concur. 











SUPREME COURT OF MISSOURI, 
The State v. Grady. - 





Tue State, Appellant, v. Gravy. 


Indictment, CANNOT BE PREFERRED WITHOUT EVIDENCE. A grand 
jury should not prefer an indictment without having any evidence 
before it as to the guilt of the accused, and if it does so, on proper 
proof to the court of the fact, the indictment will be quashed. 


—. Proof of such fact may be made by the testimony of the 
prosecuting attorney, but not by amember of the grand jury, 


Appeal from St. Louis Court of Appeals. 


AFFIRMED. 
D. H. McIntyre, Attorney General, for the state. 


Grand juries are at liberty to find bills upon their 
own knowledge merely, and were anciently in the habit 
of so doing. Rey. v. Russell, Car. and M. 247; Whar. 
Cr. Pl. and Pr., sec. 338 (8 Ed.) ; State ». Terry, 30 Mo. 
368. In this state it is made theduty of a grand juror to 
disclose his knowledge of indictable offences and be sworn 
as a witness. Sec. 1779, R. 8., 1879. Since grand juries 
may find bills on their own knowledge, and might do so 
in any given case, no inquiry can be made as to the evi- 
dence upon which they based their finding, for a grand 
juror cannot be heard to impeach his own presentment. 
State v. Baker, 20 Mo. 339; Com. v. Skeggs, 3 Bush 19; 
State ». Beebe, 17 Minn. 241: Slate ». Hamilton, 13 Nev. 
386 ; Slate ». Gibbs, 39 Towa 318; Slate vo. Davis, 41 lowa 
311. No other means of discovering whether an indict- 
ment was presented upon the knowledge of the grand jury 
would be practicable. Oral testimony should never be 
received to impeach the record of the proceedings of a 
grand jury. The grand jury are sworn to act upon evi- 
dence (sec. 1774, R. 8.), and to allow the record of their 
action to be contradicted orally, would be, at best, but 
the placing of oath against oath, and would be the means 
of introducing confusion into courts and tend to the ulti- 
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mate destruction of this ancient method of inquiring into 
crimes. Slate v. Dayton, 3 Zabr. (N. J.) 49; Hall o. 
State, 4 Greene (lowa) 73; Slate v. Allen, 1 Ala. 442. 


Cornelius McBride and P. N. Jones for respondent, 


A grand jury cannot find an indictment without 
having any evidence before them as to the cuilt of the 
accused, and upon proof of such fact by competent evi- 
dence, a motion to quash should be sustained. Bishop's 
Cr. Pl., sees. 865, 855, and 867; Wharton's Pleading and 
Practice, sec. 362; 2 Am. Crim. Law Reports. p. 470 ; 
State v. Sparranherger, 53 Ala. 481; Southern Law 
Review for April and May, 1881, p. 161, and Zdid. for 
August and September, 1881, p. 477. 


Norton, J.—The defendant was indicted for robbery 
in the first degree in St. Louis criminal court. Upon the 
trial of the cause he was convicted of grand larceny and 
sentenced to five years in the penitentiary, from which 
judgment he appealed to the St. Louis court of appeals, 
which reversed the judgment and remanded the cause 
and the case is before us on the appeal of the state. In 
the trial court defendant filed a motion to quash the in- 
dictment, and a plea in abatement setting forth the fact 
that the grand jury had found the indictment without 
having any testimony before them touching the guilt or 
innocence of the accused. Defendant offered to prove 
the truth of said allegation, which the court refused to 
allow him todo. The St. Louis court of appeals, on de- 
fendant’s appeal, held this ruling of the trial court to be 
erroneous, and for that reason reversed the judgment, 
and it is this ruling of the court of appeals from which 
the state appeals. 

Tt is provided by section 12, article 2, of the constitu- 
tion that no person shall be proceeded against criminally 
for felony otherwise than by indictment, which means 
that no person shall be subjected to the contumely and dis- 
grace of a public final trial on a charge of felony except 
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when the offence charged has been investigated and en. 
quired into by a grand jury of the county where it is com. 
mitted, and except when, as the result of such investiga- 
tion, the grand jury has preferred the charge by indictment 
into court. While it is said that ‘‘ to grand jurors is com. 
mitted the preservation of the peace of the county, the 
care of bringing to light for examination, trial, and pun. 
ishment all violence, outrage, indecency, and terror~ 
everything that may endanger and bring disturbance or 
dismay to the citizen,’’ and while ‘it is said ‘they are 
watchmen, stationed by the law to survey the conduct of 
their fellow-citizens and inquire when and by whom pub- 
lic authority has been violated, or the constitution and 
law infringed,’’ they are nevertheless held, in the per- 
formance of these responsible duties, to the observance 
of all requirements by law imposed as pre-requisites to 
make a valid indictment, and by the non-observance of 
which they would become the oppressor instead of the 
protector of the citizen.| Under all the authorities one of 
these pre-requisites, we think, is that before the accusa- 
tion assumed the form of an indictment, evidence should 
be heard on which to base it, and that on indictment 
found and returned into court without the offence which 
it sets forth having been inquired into, and without any 
evidence having been heard in support of the accusation, 
will, when these facts are made clearly manifest to the 
court, be quashed, on motion made for that purpose, by 
the accused. 

Our statutes relating to grand juries are framed 
on this theory, and explicitly forbid them from finding 
an indictment on their own knowledge without first 
being sworn as witnesses, when it declares that ‘“‘ifa 
grand juror knows of the commission of an indictable 
offence or any material fact touching the same, he must 
declare such fact to his fellows, and must be sworn as a 
witness upon the investigation before them.’’ That it was 
never contemplated that a grand jury should be em- 
powered to find an indictment without first having inves- 
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tigated the charge and heard evidence, is shown by the 
fact that each grand jury is sworn diligently to inquire 
and true presentment make of offences against the laws 
of the state, committed or triable in the county, of which 
they have or can obtain legal evidence ; and it is further 
shown by section 1802, Revised Statutes, which provides 
that ‘when an indictment is found by the grand jury, 
the names of all material witnesses must be endorsed upon 
the indictment.’’ This section, in the case of State »v. 
Roy, 83 Mo. 268, was decided to be of such a nature that 
a non-compliance with it in failing to make such indorse- 
ment before a motion to quash was determined, would be 
sufficient to justify the trial court in quashing it. Ifa 
failure to indorse on an indictment found on the evidence 
of witnesses, the names of such of them as are material 
for the state, is good ground for quashing it, it logically 
and inevitably follows that the fact of an indictment be- 
ing found without any witnesses at all being examined, 
whereby a compliance with the statutory requirements 
would be rendered utterly impossible, would afford as 
strong, if not a stronger reason for quashing it. 

The proposition that an indictment found by a grand 
jury without any evidence, will be quashed on defend- 
ant’s motion, if he sustain the same by proper and com- 
petent evidence, is established by the following authori- 
ties: State v. Sparrenberger, 53 Ala. 484; People >. 
Restenblatt, 1 Abb. (N. Y.) 268; State v. Froiseth, 16 
Minn. 296; United States v. Coolidge, 2 Gall. 364; Ash- 
burn v. State, 15 Georgia 246; Slate v. Cain, 1 Hawks 
(N. C.) 352; State v. Robinson, 2 Am. Cr. Rep. (Haw- 
ley) 654; United States v. Farrington, 5 Fed. Rep. 343. 
In such an inquiry the question is not as to the sufficiency 
of the evidence before the grand jurors, for of that they 
are the judges, but it is whether they had before them 
any evidence at all. If it were otherwise, it would result 
that the court would become the tribunal to indict as well 
as the tribunal to try the case. Some of the authorities 
above cited go so far as to say that the fact as to whether 
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an indictment was found without the concurrence of the 
requisite number of grand jurors, or without any evidence 
having been heard, may be shown by the grand jurors, 
The cases giving rise to this line of decisions are Low’s 
case, 4 Greenleaf (Maine) 439, and Commonwealth ». 
Smith, 9 Mass. 107. And inasmuch as these cases were 
brought to the attention of this court in the case of State 
». Baker, 20 Mo. 339, and were not followed, but ex- 
pressly disapproved, we cannot go to the length of saying 
that a grand juror would be a competent witness to prove 
the fact that an indictment was found without any ey- 
idence. 

In the case of State v. Baker, supra, it was sought 
to prove by the grand jurors that the indictment returned 
had not been concurred in by twelve of their number, 
and it was held that they were incompetent witnesses: 
for that purpose, and among other reasons given for the 
ruling it was said to be ‘‘a general principle that no 
juror, grand or petit, can be heard to prove his own mis- 
conduct or that of his fellows.’? While under this rule a 
juror, either grand or petit, may be incompetent to prove 
any fact to impeach their verdict or finding, it is never- 
theless well established that impeaching facts may be 
proven by other evidence, and as to the verdict of petit 
jurors, such practice is of common occurrence. But in the 
case before us, the defendant did not offer to prove the 
misconduct of the jury in returning the indictment against 
him, by any one of their number, but proposed to show 
the fact by the prosecuting attorney that no witnesses 
were examined before the grand jury, and that the in- 
dictment was indorsed by the foreman and returned into 
court on his recommendation and suggestion, that a 
former grand jury had investigated the facts and deter- 
mined upon the indictment, but by accident had failed 
to return it. This evidence the court refused to receive, 
and in doing so committed error, inasmuch as it tended 
to strengthen the allegation made in motion to quash. 
For the reasons given herein the judgment of the St 
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Louis court of appeals, reversing the judgment of the cir- 
cuit court and remanding the cause, is affirmed. All con- 
cur. 





Kerouum, Appellant, v. HARLOW®. 


Equity : VACATING JUDGMENT AT LAW: ATTORNEY. Plaintiff brought 
a suit in equity to restrain the collection of a judgment for five 
thousand dollars, obtained in an action against him by defendant 
for breach of promise of marriage, the petition alleging as grounds 
for equitable interference, that plaintiff had been misled and betrayed 
by his attorney in said suit ; that, in consequence thereof, the judg- 
ment was obtained against him in his absence by defendant, whom 
he had never promised to marry, and that his said attorney was in- 
solvent. Held, (1) That defendant was not responsible for the acts 
and conduct of plaintiff ’s attorney in the original suit, and the judg- 
ment for that reason should not be vacated. (2) That the evidence 
did not show that plaintiff’s attorney was incompetent, negligent 
and untrue, but the reverse, and that the bill was properly dis- 
missed. 


Appeal from Moberly Court of Common Pleas.—Hon. 
G. H. Burokrarrt, Judge. 


AFFIRMED. 
W. L. Gatewood and Forrist & Fry for appellant. 


The proof shows clearly that if there does not appear 
to be fraud on the part of the attorney for appellant, 
there was a clear mistake and misunderstanding between 
attorney and client as to what would be done with the 
original case at the April term, when tried, which deprived 
appellant of his evidence and a fair trial, which is equal 
to an inevitable accident and of which respondent took 
the benefit, and obtained an unconscionable verdict and 
advantage, and for which the appellant is not chargeable 
VoL. 84—15 
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with negligence, and no motion for new trial being filed 
he is remediless at law, and the court below erred in not 
staying the judgment and giving the appropriate relief 
prayed. Hubbard v. Hastman, 47 N. H. 507; 2 Story’s 
Eq. (10th Ed.) sec. 1574; Willard’s Eq., p. 356; Truly », 
Wanser, 5 Howard (U. 8.) 141; Meacham et al. v. Dud- 
ley, 6 Howard 514 ; Denton v. Mayes, 6 John. 296 ; Sharp 
». New York, 18 Howard 213; Breshevan v. Price, 57 Mo. 
422; Harris v. Saunders, 38 Mo. 421. The evidence offered 
by appellant as to the want of property subject to execu- 
tion in the attorney, Brace, wascompetent. It tended to 
show appellant was remediless at law, as to the attorney, 
if judgment was had against him. J/cachai et al. ». 
Dudley, 6 Howard 514, ef seg. The affidavit of appellant, 
substantially to the effect.that the action is unfounded 
and fraudulent, is sufficient justification for instituting 
the proceeding. Sharp v. Mayor of New York, 18 Howard 
213; Panesi v. Bosswell, 12 Heiskell (Tenn.) 323. 


Alexander & King and R. P. Giles for respondent 
filed no brief. 


DreARMOND, C. — Margaret Harlowe sued Levi L. 
Ketchum in the Monroe circuit court for $20,000 damages 
for breach of promise of marriage. After a change of 
venue and two continuances, the action came to trial in 
the Shelby circuit court in April, 1880, and the plaintiff 
recovered judgment for $5,000. To restrain the collection 
of this judgment and set it aside, and for a trial anew 
upon the merits, Ketchum in May, 1880, began this suit 
in equity. The petition charges that appellant employed 
and paid an attorney to defend for him in the original 
suit and informed him of the facts and witnesses material 
to his defence. That he did not attend court when the 
case was tried because his attorney told him it would 
not then be for trial, and that he need not attend ; that 
the case stood on demurrer to plaintiff’s petition, and, 
after the demurrer should be disposed of, the case must 
go over to the next term. He alleged that he never agreed 
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to marry Miss Harlowe; that his answer to her petition 
in denial of its allegations was true. That he was a 
material witness and he had other material witnesses, all 
of which he had told his said attorney. That unknown 
to him, and in his absence and that of his witnesses, the 
cause was tried. That his attorney made a sham, and not 
areal defence, and judgment was rendered against him 
by collusion between his attorney and his adversary. 
That no motion for a new trial or in arrest was filed, and 
he did not learn that judgment had been entered against 
him until after the court had finally adjourned. That 
his said attorney was insolvent. 

The answer denied all the allegations of the peti- 
tion, and alleged that appellant had no defence to the 
original action. That he had agreed to marry the plain- 
tiff therein. That appellant's attorney made the best 
defence that could have been made, and that the judg- 
ment was fairly obtained. 

The cause was taken by change of venue to the Mo- 
berly court of common pleas, and at the conclusion of the 
trial there the court dismissed the bill and gave judgment 
for costs against Ketchum and he appealed. On the trial 
appellant introduced in evidence the record of proceed- 
ings in the original suit, and it was admitted that the cause 
was docketed for trial on April 6, 1880; that it was tried 
on April 8th, and that court adjourned April 13th. He, 
also, read in evidence the depositions of a number of per- 
sons, including four of the jurors who tried the cause, 
and a sheriff and a deputy sheriff. Objections were noted 
at the time the depositions were taken, especially to the 
jurors testifying about their impressions and beliefs ; but 
objection seems not to have been urged in court and ap- 
pellant has full benefit of this evidence. One juror did 
not appear to have a vivid recollection of the events of 
the trial, but the others agreed with the sheriff and deputy 
sheriff that the evidence was all on one side, and the trial 
short. These three jurors, too, expressed the opinion 
that the case was well defended, and all made out of it 
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that was in it. One of them approved of the cross-exami- 
nation of witnesses as skilful. Another thought there 
was prudence displayed by appellant’s attorney in re- 
fraining from arguing the case to the jury. The third 
one detected, as he thought, a design on the part of the 
opposing attorney to encourage appellant's attorney to 
make an argument, that he might get the advantage of a 
reply. The sheriff regarded the defence as a weak one. 
The deputy sheriff was less brief and more interesting. 
He testified that he had acted as deputy sheriff five years, 
That Ketchum was not present at the trial, nor were any 
witnesses examined for him. That Col. Alexander acted 
for the plaintiff and Col. Brace for the defendant. This 
deputy, John D. Dale, adds: ‘‘ Mr. Alexander made a 
pretty thorough examination of the witnesses for the 
plaintiff. I would not call Col. Brace’s cross-examination 
of the witnesses by any means thorough. The case having 
been of great importance, I had, from Col. Brace’s ability, 
expected a rigid cross-examination, but found that some 
witnesses he did not cross-examine at all, and others very 
slightly. Col. Alexander made a good speech to the jury 
on the part of the plaintiff; Col. Brace made no speech 
for the defence. I have heard many cases tried in circuit 
court, and I did not consider the effort of Col. Brace any 
defence at all, considering the importance of the case and 
the amount involved. I had heard much about Col. 
Brace’s ability as a lawyer, and was surprised at the de- 
fence he made in that case. I am satisfied the case was 
tried in less than halfaday. I gave close attention to 
the trial of the case and it made an impression on my 
mind.’’ On cross-examination this witness said the case 
‘*was overwhelmingly proved on the part of the plaintiff,” 
and he frankly admitted that, under the circumstances, it 
would have been very difficult for Col. Brace to make a 
speech. 

Appellant detailed his employment of Col. Theo. 
Brace to defend the suit of Miss Harlowe against him. 
That he visited Col. Brace the Saturday before court be- 
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gan in Shelby county, and conferred with him about his 
suit. That his attorney told him he need not go to court 
or have any witnesses there, though the attorney, maybe, 
would take one witness over in his buggy. That the case 
would probably be demurred out of court, or would go 
over to the next term; that it would not be tried that 
term and there was no need of his being there. That 
solely on account of these statements by his attorney and 
his belief of them, he remained away from court and knew 
nothing of any trial until, after court, he heard at Cen- 
tralia about judgment having been rendered against him. 
That he would have been a material witness in his own 
behalf in the trial, and he had other material witnesses. 
That his answer in that case denying the allegations of 
the petition was true. The cross-examination was more 
lengthy than the ones testified about by the deputy sheriff. 
The appellant said it was his understanding from his at- 
torney that the case would be demurred out of court. 
When asked for the names of the witnesses he directed his 
attorney to subpoena, his counsel interposed an objection 
to the question, which being overruled, he answered that 
he did not think he directed him to subpoena any at that 
time. In answer to the question, if his attorney advised 
him that it would be best for him not to be at court, he 
answered: ‘* Notas my memory serves me.”’ He thinks 
his attorney did not so advise. ‘‘ He remarked, that if I 
had anything to attend to, to go and do it, he didn’t need 
me.’’ When asked if his attorney did not inquire of him 
if his property was all ina condition to be safe from a 
judgment and execution, he answered, ‘‘I don’t think 
those are the exact words.”’ 

He said his attorney told him he was not fixing for 
trial, but if he should have to go into trial he could pui the 
judgment down to one dollar and costs. To the question 
if he did not tell his attorney he would not submit to 
cross-examination, he answered, ‘‘ Not if my memory 
serves me right.”’ When asked if he told his attorney 
what he could prove by the witnesses he named, he an- 
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swered, after his counsel’s objection to the question had 
been overruled, ‘* Not as my memory serves me.’’ The 
witness being asked if he had promised to marry Miss 
Harlowe, his counsel objected to the question, and the 
objection failing, the answer came, ‘‘ I don’t think I ever 
promised to marry her.”’ He further testified that there 
was no engagement; he never considered there was any, 
That there was likely something said between them, 
After an unheeded objection from his counsel, to a ques- 
tion calling for what was said, the witness replied: ‘* Wel, 
sir, [remarked to her, or asked her, why she had not 
married, and if she was a marrying lady, and she said 
‘T'll marry you.’ I never promised to marry the lady.” 
This was two or three weeks before her suit was brought. 
‘* Sometimes I would see her twice a day, and sometimes 
not for two or three days, as well as my memory serves 
me.’’ Thinks he might have gone to see her half a dozen 
times before this conversation. When asked if this was 
the first time anything was said by them about marriage, 
he answered: ‘‘ As wellas my memory serves me.’’ Noth- 
ing was said in any subsequent visit about marrying ‘as 
well as my memory serves me.”’ When asked if he had not 
told Geo. C. Brown, before he married and after he had been 
visiting Miss Maggie, that he was engaged to marry her, he 
again replied, ‘‘ Not as my memory serves me.’’ He was 
asked if he did not make a similar statement to Miss 
Rose, and if it was not understood in the Rose family 
that he and Miss Harlowe were engaged. He answered 
that they made a point to ask him a great many ques- 
tions, and he would laugh and talk to them, but never 
had any confidential conversation with any of them, ‘‘as 
well as my memory serves me.”’ On redirect examination 
he said he and Miss Harlowe both lived in Paris, where 
she kept a milliner’s shop on the public square, and he 
‘dropped in and he dropped out,’’ that he was in feeble 
health. That he made no reply to Margaret’s observa- 
tion elicited by his query, if she was a marrying lady. 
Appellant offered to show the financial condition of his 
attorney, but the court excluded the evidence, 
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Respondent testified that appellant promised to 
marry her and she to marry him. That the engagement 
was made about December 2, 1878. That appellant had 
courted her two or three months. That she had known 
him ever since the death of his wife the preceding spring. 
That she knew nothing of his intention to break the en- 
gagement until his marriage to another woman, January 
10, 1879. ‘There was no collusion or understanding what- 
ever about the trial or judgment. That she obtained 
the judgment openly and fairly. 

Dora Rose testified that appellant told her he was 
engaged to Miss Harlowe, and invited her to live with 
them when they were married. Geo. C. Brown, the Mon- 
roe circuit clerk, testified that on the day of appellant’s 
marriage to his present wife, he asked witness to see Miss 
Harlowe and try to pacify her mind as to the disappoint- 
ment. In another conversation appellant told witness he 
had engaged to marry Miss Harlowe on January 10th, 
the day he was married to the other lady. That she 

ranted him to build a certain expensive kind of house, 
to which he objected ; and in consequence of her busi- 
ness she was not willing to marry him as soon as he 
wanted to marry, and because of the disagreement on this 
question the engagement was broken off. 

Theodore Brace testified that he informed appellant 
that he had no confidence in his demurrer, and that the 
case would be for trial and told when it was set on the 
docket. That appellant asked if he could be cross-ex- 
amined about his pecuniary affairs, and he told him he 
thought he could. That he asked appellant if he had 
found any witnesses, by whom anything could be proved 
favorable to him, and appellant said he had not. That he 
had previously informed appellant as to his exemptions. 
That appellant told him there was one matter not yet 
fixed, but that he could fix it in three or four days if he 
could have that much time. That he told appellant he 
would have that much time before judgment could be 
rendered. That appellant said he would do better to at- 
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tend to that matter and not go to court. ‘‘ That a bird in 
hand, is worth two in the bush.” That it was agreed 
that Brace should do the best he could with the case, and 
appellant said he would be satisfied. Thatthey then de. 
termined that appellant should notify Judge Brace by 
mail when he had got his business matters arranged. 
That the witness received such notification from appellant 
by mail from Centralia before the case was tried. That 
he tried, so far as he was able, to have the case continued, 
but could not make an affidavit for a continuance. That 
the case had then been already twice continued for appel- 
lant. That he managed the defence to the best of his 
ability, and did all that he was able to do for his client, 
That he never heard of any witness by whom any defence 
could be proved. 

B. F. Dobyns testified that he was assisting Col. 
Brace as local counsel, and was present at the trial though 
he took no part in it. In his judgment Brace madea 
skilful defence. 

It is argued that appellant's counsel was guilty of 
gross negligence in the management of his client’s cause, 
and possible fraud on the part of the attorney is hinted, 
also. And, again, that there surely was a misunder- 
standing between client and attorney, by which the client 
was deprived of the opportunity to defend against defeat 
and excessive recovery. Ketchum, and not Miss Harlowe, 
would properly be responsible for the gross neglect of 
Ketchum’s attorney, as well as for the results following 
from a misunderstanding between Ketchum and his attor- 
ney. Had the original undertaking of Ketchum to marry 
Miss Harlowe been complied with, she might, to some ex- 
tent, and under some circumstances have become a quasi- 
guarantor for her spouse. But in an action founded on 
Ketchum’s alleged failure to fulfill his contract with her, 
we could hardly hold the lady as a guarantor of his at- 
torney’s diligence or his own understanding. The evi- 
dence shows that the attorney was not incompetent, 
negligent or untrue, but the reverse. We would be con- 
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yinced that the evidence on this point, in anticipation 
when this suit was brought, was widely different from 
the evidence as it materialized on the trial, but for the 
one reason that the fraud point is here hinted at, and the 
gross negligence argument here pressed. There is not a 
sign in the record that Miss Harlowe did not obtain her 
judgment openly and honestly. It is useless to cite au- 
thorities to support the proposition, that a court of equity 
may relieve from the hardships of a judgment obtained 
by fraud or undue advantage. In this case it does not 
appear that Mr. Ketchum had any defence, meritorious 
or meretricious, which he might have interposed in the 
original suit. On the contrary, it is evident, I think, 
that he had no defence. Indeed, he objected on the trial 
to all questions and all testimony concerning his alleged 
engagement to marry Miss Harlowe, and apparently tried 
to hide his ‘‘defence”’ from the eyes of the court. His 
theory, or that of his counsel, seems to have been, that 
all the competent evidence upon this subject is embraced 
in his declaration, as a witness, that his answer, denying 
the allegations of Miss Harlowe’s petition, was true. 
And upon this declaration and his sworn certificate of his 
‘“misunderstanding”’’ and his harsh, though farcical ac- 
cusation of his attorney, he expected the court to vacate 
the judgment against him, and complains of the court’s 
failure to fill the measure of his expectations. 

It is enough to add in reference to the alleged errors 
in the admission and in the exclusion of evidence, that if 
all appellant's objections had been sustained, and he had 
proved all he offered to prove about his attorney’s alleged 
insolvency, still the court would have committed no 
error in dismissing his bill. Of such cases as this, one 
in a pigeon hole is worth two in court. I think the 
judgment should be affirmed, in which conclusion all 
concur. 
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Tue Strate ex vel. THE PuttMAN PALACE CaR Coy. 
PANY, Appellant, v. St. Louts County. 


Taxation of Railroad Property: statute. A railsoad Company in 
this state cannot be taxed under the act of 1871 (Laws 1874p. 56), 
upon the cars of the Pullman Palace Car Company, leased and 
operated by it. 
Appeal from St. Louis Court of Appeals, 
AFFIRMED. 


Hitchcock, Madill & Finkelnburg for appellant. 





This proceeding, first in the county court, and then 
by certiorari in the circuit court, was the proper remedy 
in such case. State ex rel. Lee's Administrator »v. St. 
Louis County Court, 47 Mo. 599. (2) These cars were 
part of the rolling stock of the railroads in question, and 
were assessable only under the provisions of the act of 
March 10, 1871 (Laws, p. 56). Said act was intended to 
provide a mode for taxing every kind of railroad prop- 
erty throughout this state, which should be not only 
uniform, but exclusive of all other modes of taxing such 
property by any state or municipal officer other than 
those authorized in said act. State v. Severance, 55 Mo. 
378 ; Livingston County v. Hannibal & St. Jo. Railroad, 
60 Mo. 520; Pacific Railroad v. Watson, 61 Mo. 61. This 
act was intended to apply to every description of prop- 
erty belonging to or used by railroad companies in 
operating their roads. State v. Severance, 55 Mo. 388; 
Pacific Railroad v. Watson, 61 Mo. 61. The word owned 
means such ownership, whether absolute or for a term 
of years, as makes the property in question part of the 
‘‘machinery by which the railroad is operated.’ State 
». Severance, supra. (3) Undera similar statute in Ili- 
nois, it was held that Pullman cars leased to the railroad 
under leases identical with those in this case, were tax- 
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able to the railroad company and not to the Pullman 
company. Aennedy v. Railroad Co., 62 Til. 395. (4) The 
act of March 24, 1873, (Laws 1873, p. 63), leads to pre- 
cisely the opposite conclusion from that reached by the 
St. Louis court of appeals in this case. 


Leverett Bell for respondent. 


Henry,C. J.—‘‘ The only question which arises upon 
this record is whether, under the act of March 10, 1871, 
relating to the taxation of railroad property, the cars of 
the Pullman Palace Car Company, which were leased by 
such company to certain railroads in this state, and 
operated by such railroads as a part of their rolling 
stock, were taxable as the property of such railroads ; or, 
whether, under the general revenue law, then in force, 
such property might lawfully be assessed for taxation 
by the assessor of St. Louis county, in which the Pullman 
Palace Car Company had its chief office for the state of 
Missouri, as personal property.’’ The above is the 
statement made by the court of appeals of the question 
arising upon this record, and we accept it as a correct 
statement. That court held that the cars of the Pull- 
man Palace Car Company did not belong to the railroad 
companies, which had leased them and were, therefore, 
not taxable, under the act of March 10, 1871, as the 
property of such railroad. 

Section one of that act provides, that all railroads in 
this state, ‘‘and all other property, real, personal, or 
mixed, owned by any railroad company, or corporation 
in this state,’’ shall be assessed and taxed in the mode 
prescribed by that act, and that mode is different from 
that prescribed for assessing and taxing other railroad 
property. The solution of the question depends upon 
the meaning of the word ‘‘owned,”’ as employed in that 
section. Section 6662, Revised Statutes, 1879, article 1 
of the general revenue law, provides that: ‘‘All personal 
property of whatsoever nature and character, situate in 
acounty other than the one in which the owner resides, 
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shall -_ assessed in the county where the owner resides, 
and the owner, in listing it, shall specifically state in 
what county it is situated.” And section six of the gen. 
eral revenue law, Wagner’s Statutes, page 1159, reads as 
follows: ‘‘All property, personal by the laws of this 
state, situate in a county other than the one in which 
the owner resides, shall be assessed in the county where 
such owner resides.’’ The same was substantially the 
provision contained in the Revised Statutes of 1855, 
section 20, page 1329; and the oath required of the tax- 
payer to his list, was the same in all the revisions, viz,: 
that it contained a true list of all the personal property 
owned by him, made taxable by law.” 

It would not be seriously contended, that, under 
those provisions of the law, one who had hired a yoke of 
oxen, or a horse belonging toa neighbor, would be re- 
quired to include such property in his taxable list. In 
such case, the owner of the property, in the strict 
sense of the term, would have been required to include 
it in his list. Is the word ‘‘owned”’ to bear a different 
meaning, because it occurs in an act relating to the tax- 
ation of railroad property. If so, why? A very plaus- 
ible and forcible argument is made in the brief of 
counsel for appellant, based upon the supposed case of 
a railroad company owning no cars, but equipping its 
road by hiring cars from other companies. The diffi- 
culty which would be encountered in the attempt to levy 
and collect taxes in the supposed case, giving the statute 
the strict construction placed upon it by the court of 
appeals, would, it is contended, practically defeat the 
purpose for which the act was passed. This might have 
been so, under the act of March 10, 1871, and this diffi- 
culty might still be encountered, with respect to other 
cars than Pullman Palace cars, but, by the act of March 
24, 1873, all railroad companies are required to return 
for taxation, ‘‘all Pullman Palace cars owned, run, 
hired or leased by them.’’ With regard to freight and 
passenger cars, other than Pullman, I do not see how 
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they can, under either the act of 1871, or that of 1873, 
be taxed as the property of a railroad company, hiring 
orrenting them. The passage of the act of 1873, so far 
from supporting the construction of the act of 1871, 
contended for by appellant’s counsel, seems to me to 
sustain that given it by the court of appeals. If the 
proper construction is that contended for by counsel, 
there was no necessity for the passage of the act of 1873. 
It is not a legislative construction of the former act, but 
one on the same subject with a wider scope. 
All concurring, the judgment is affirmed. 





Henry ef al., v. Prirt et al., Appellants. 


1. Lien for Materials: NOTICE: VARIANCE. A variance between the 
lien claimed for materials furnished, and the notice to the owner 
of the property as to the description of the latter, if immaterial 
and not misleading, will be disregarded. 


: ACCOUNT. The account of the materials furnished is not 
objectionable because figures and not words are used to indicate 
the thing as well as the amount furnished, such account, conform- 
ing with the usage prevailing with merchants in the lumber busi- 
ness, aS in many other departments of trade, to dispense with 
words when the figures indicate the meaning supplied by words. 





: FENCES AND WALKS. Our statute gives a lien for fences 
and walks on the premises, when they have been constructed as 
appurtenant to the buildings, and at the same time. 





Appeal from Jackson Circuit Court.—Hon. F. M. 
Back, Judge. 


AFFIRMED. 
Lathrop & Smith for appellants. 


(1) The notice was incompetent to sustain the lien 
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claimed in the petition. Phillips on Mechanic’s Lieng 
secs. 341, 349; R. S., 1879, sec. 3190; Lutz v. By, 3 
Abb. p. 475; Schulenburg v. Bascom, 38 Mo. 188: 
Gogin v. Walsh, 124 Mass. 516. (2) The lien filed in 
the circuit clerk’s office was improperly admitted in eyi- 
dence, because it did not contain a just and true account 
of plaintiff’s demand as required by the statute. An 
account means an itemized statement showing the kind, 
character and amount of the materials furnished. An 
unintelligible array of figures is not such an account, 
R. 8., 1879, sec. 3176; Phillips on Mechanie’s Lien, 
(2nd Ed.) sec. 357, p. 587; Carson v. White, 6 Gill, 
(Maryland) 17, 27; Gray o. Dick, 97 Pa. St. 142; 
Wray v. Harris, 77 N.C. 77; Valentine v. Rawson, 57 
Iowa 179; Ferguson v. Ashbell, 53 Texas 245; Lowis 
». Cutter, 6 Mo. App. 54; Aling v. Railway Construc- 
tion Company, 7 Mo. App. 410; Mc Williams v. Allan, 
45 Mo. 574; Graves v. Pierce, 53 Mo. 428. (3) The in- 
structions asked by defendant Plitt should have been 
given. A lien should not be given for fences ur walks. 
Phillips on Mech. Liens (2 ed.), pp. 277-8, sec. 164; 
Collins v. Mott, 45 Mo. 100; McDermott v. Palmer, 4 
Selden (N. Y.) 383; Bank v. Curtiss, 18 Conn. 342; 
Canisias v. Merrill, 65 Ill. 67; Beers v. Knapp, 5 Ben. 
(U. S. Dist. Ct.) 104; Lothian v. Wood, 55 Cal 159; 
Truesdell vo. Gay, 138 Gray 311; Hubbard v. Bruvit, 8 
Allen 590; Rathbun v. Hayford, 5 Allen 406; R. R. Co. 
®. Vanderpool, 11 Wis. 119, 121. (4) Statutes providing 
for the enforcement of mechanic's liens, are in deroga- 
tion of common law, and should be strictly construed, 
and full compliance with their terms required. Mushlitt 
». Silverman, 50 N. Y. 360; Carney v. Tulley, 74 ILL 
375; Lindley v. Cross, 31 Ind. 106. 


Quarles & Strong for respondents. 


(1) The notice of the lien was sufficient. Miller 0. 
Faulk, 47 Mo. 262; Putnam v. Ross, 46 Mo. 337. De- 
Witt v. Smith, 63 Mo. 263. (2) The account filed with 
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the lien was made out in the form usual and customary 
with lumber merchants, and was sufficient. //i//iker v. 
Francisco et al., 65 Mo. 593; Me Williams v. Allan, 
45 Mo. 575. (8) The lien extended to the fences and 
walks. The statute gives a lien for buildings, erections 
and improvements. Holznour v. Meer, 59 Mo. 434. 


Martin, C.—This is an action by the plaintiffs, as 
material men, against defendants, Southerland and Jack- 
son, as contractors, and defendants, A. M. Plitt and 
Lewis Plitt, as owners of certain realty, to recover judg- 
ment against the contractors, and to enforce a mechanic's 
lien against the property. The petition states the facts 
which give a lien under the law. The facts were put in 
issue by the answer, and upon a trial by jury, the plain- 
tiffs recovered judgment against the contractors in the 
full amount of their demand, $795.25, with interest, and 
a special judgment against the property described in the 
petition, as provided in the lien law, from which the 
defendants, A. M. Plitt and Lewis Plitt, as owners of 
the property, prosecute their appeal. It is unnecessary 
to notice anything which does not bear upon the points 
presented to us for decision. 

I. The defendants objected to the notice of the in- 
tended lien which reads as follows: 


“To Mrs. A. M. Plitt: 

“Take notice that we hold a claim against your 
double two-story brick building, situated on the north- 
east corner of Twelfth and Central streets, in Kansas 
City, Missouri, to the amount of seven hundred and 
ninety-five dollars and twenty-five cents (795.25), the 
same being due to us from J. 8S. Southerland & Co., con- 
tractors with you for the erection of said building, and 
being for lumber and building materials furnished to J. 
8. Southerland & Co., and used in said bulding. 

‘*HENRY, BARKER & CoATSWORTH, 
“Per W. J. Srrone, Agent. 
“Dated this 16th day of December, 1880.”’ 
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The authority of Strong as agent wasadmitted. The 
objection urged against the insufficiency of the notice js 
that the materials purport upon the face of the notice to 
have been furnished for and in the erection of a double 
two-story brick building on the northeast corner of 
Twelfth and Central streets in Kansas City, whereas, ac- 
cording to the petition, the prepared lien and proof 
thereof, they were used in the ‘‘construction of a double 
two-story brick dwelling house, and a one-story brick 
stable and fences and walks,”’ situated at the same place. 
The objection was overruled by the trial court, and un- 
der the circumstances of the case, I do not think any 
material error can be imputed to the ruling. The dis- 
crepancy between the notice and the lien claimed, was 
not material, or misleading, so far as the evidence dis- 
closes. A preliminary notice is required only as between 
the owner and material men, with whom there is no pri- 
vity of contract. The object of it is to put the owner 
upon his guard, and protect him against payments to 
contractors, while claims against them may be outstand- 
ing in favor of contractors and material men. If a notice 
does this in a given case, the fact will go a great way to 
sustain its sufficiency. Itis evident that the notice re- 
quired under section 3190, Revised Statutes, 1879, need 
not be as exact and full as the lien. For instance, it 
says that the person desiring the lien shall notify the 
owner that ‘‘he holds a claim against such building, or 
improvement.’ This is a sufficient indication that he 
holds it also against the land upon which they are situ- 
ated, although nothing is said about it in the notice. 
The lien requires the items of credit to be given. In the 
notice only the resulting balance need be stated. This 
notice contains the amount of the demand and from 
whom the same is due. It is stated to be an account of 
the building, while in truth, it covers the materials for 
the stable and pavement which were appurtenant to the 
dwelling. As no additional amount is claimed on ac- 
count of the stable, and fence, and pavement, the owner 
must have been sufficiently advised of the demand, to 
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save himself from any improvident payment on account 
of the contract, which covered them all. Failing to 
show any damage resulting from the supposed imperfec- 
tion of the notice, the action of the court in admitting 
it will not be disturbed. 

II. It is, also, objected that the account does not 
comply with the law in disclosing the character of the 
items composing it. This objection is not well taken. It 
is true that in most of the items only figures are used, 
and not words, to indicate the thing as well as the 
amount furnished. But the heading of the account 
shows that the figures relate to lumber. The account 
evidently conforms with the usage prevailing with mer- 
chants in the lumber business, as in many other depart- 
ments of trade, to dispense with words when the figures 
indicate the meaning supplied by words. For instance, 
the following items; ‘‘ May 8, 1880—38, 2, 12, 16, 96.... 
17}... .1.68,”’ are known by business men to mean, when 
applied to a lumber account, that on the eighth day of 
May, 1880, there were furnished three pieces of lumber 
2x12 inches in thickness and width, and sixteen feet 
long, aggregating ninety-six feet of lumber, which, at 
$174 per thousand, result in $1.68 for the value thereof. 

Ill. It is objected that the plaintiffs are not entitled 
to a lien for a fence or a pavement. The court ruled that 
the plaintiff was entitled, under our law, to a lien for a 
fence and a pavement, provided they were included in the 
same contract by which the dwelling and stable were 
erected. Under our statute, which gives a lien for 
“buildings,” “‘erections,’’ and ‘improvements’? upon 
land, to the extent of an acre in the country and a lot in 
the city, it has been the practice to adjudge a lien for 
fences and walks on the premises when they have been 
constructed as appurtenant to the buildings, and at the 
same time. They have been so adjudged in other states 
under statutes more limited in the words employed than 
our own. I see no merit in the appeal. Accordingly the 
judgment is affirmed. All concur. 

VoL. 84—16 
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Mosss e¢ al., v. Tur St.“Loutis Srotionat Dock Coy. 
PANY e¢ al., Appellants. 


Condemnation Proceedings: PARTY. A person not served with 
process or notice of a proceeding to condemn his land for public 
use is not bound thereby. 


: JURISDICTION. Where the charter of the city of St. Louis 
gave the land commissioner power to condemn private property for 
public use when no agreement could be made with the owner as to 
the compensation to be made, it should appear there was an effort 
and failure to make such agreement, otherwise there was no ju- 
risdiction to proceed with the condemnation. 


Estoppel: ciry: WHARF. Where property in a city has been 
dedicated by its owners for public wharf purposes and for a long 
time so treated by all parties the city will not be estopped to claim 
it thereunder because it was included in a later ordinance and the 
proceedings to condemn had under it. It is not within the power 
of city officials to thus vacate a public highway. 


Deed; CALL FOR STREET IN DESCRIPTION. A call in a description in 
a deed for a street isan implied covenant as to parties who are 
sui juris that there is such a street, and the grantee in the deed 
takes the property conveyed, subject to the existence of such way, 


Appeal from St. Louis Court of Appeals. 


REVERSED. 
Leverett Bell for appellants. 


(1) Mrs. Moses, then Mary Atchison, and Henry 
Papin through whom plaintiff, Harriet Papin, claims, 
having executed and acknowledged the instrument of 
1851, there was no necessity for the city of St. Louis to 
attempt to agree with the parties before condemnation 
as required by the rule laid down in Anderson v. St. 
Louis, 47 Mo. 479. (2) The eastern two-thirds of the 
property sued for was conveyed to the city for wharf 
purposes by the grant of 1851. The city took possession 
of it in 1859, and has held and used the same since for 
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purposes of building and repairing boats engaged in 
navigating the western rivers. So far as said eastern 
two-thirds of the property sued for is concerned it was 
unnecessary to make Mrs. Moses and Mr. Papin parties 
to the condemnation proceedings. The city had already 
in 1851 acquired the title of these parties to the part of 
the premises sued for. (3) The plaintiffs are estopped 
from claiming any of the property embraced in this suit 
by the deed of July 11, 1871, by which 8. Gratz Moses 
and Mary Moses his wife, and Henry Papin and Harriet 
Papin, conveyed to R. G. Nixon and others, in consider- 
ation of $15,000, block eight hundred and sixty-nine im- 
mediately west of and adjoining the property sued for, 
and in which they described said block as bounded on 
the east by the west line of Front street. Front street 
and the wharfare svnonymousterms. Parker v. Smith, 
17 Mass. 413; Fox v. Refinery, 109 Mass. 292; Tufts v. 
Charlestown, 2 Gray 271. 


E. P. Johnson and George W. Hall for respondents. 


(1) The proceedings under ordinance 5403 were void, 
no effort having been made prior to the proceedings to con- 
demn, to agree with the owner as to the sale of the prop- 
erty. Anderson v. St. Louis, 47 Mo. 479. (2) The instru- 
ment of 1851 did not obviate the necessity on the part of 
the city to attempt to make above agreement, besides the 
city did not accept it or act under it. (3) Defendants 
have not acquired title by adverse possession. (4) The 
evidence shows a wharf has never been made at that 
point. (5) Plaintiffs are not estopped by the recitals in 
the deed to Nixon of February 11, 1871. To be es- 
topped the plaintiffs must have plainly recognized the 
wharf in the deed as an appurtenance to the property 
conveyed ; this they did not do. Both Mrs. Moses and 
Mrs. Papin at the time of the deed to Nixon were 
married women, against whom the doctrine of estoppel 
cannot be invoked. (6) The question whether respond- 
ents had been divested of the rights was one of fact and 
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cannot be reviewed here. De Graw v. Prior, 54 Mo. 
313; Weilandy v. Lemuel, 47 Mo. 322. 





Buack, J.—This was an action of ejectment fora 
small piece of land, parcel of south wharf in the city of 
St. Louis. The cause was tried by the court, without a 
jury, and the plaintiffs had judgment for the undivided 
two-thirds.of the property sued for, which judgment was 
affirmed pro forma in the courtof appeals. On trial the 
parties stipulated that the plaintiffs were the ‘‘ owners 
jointly of an undivided two-thirds interest in the 
premises sued for and entitled to recover possession of 
the same in this action, unless their title had been di- 
vested by the proceedings to open the south wharf under 
ordinance 5403, and the subsequent proceedings and ad- 
verse possession thereunder.”’ 

The defendants read in evidence an ordinance, ap- 
proved February 6, 1847, declaring Front street to be 
a part of the wharf; an ordinance approved March 29, 
1851, which fixed the boundaries of Main street, the 
wharf, Front street, and extended various cross streets 
eastward to the wharf. This ordinance made the west 
lines of Front street and the wharf the same line, and two 
hundred and sixty-five feet distant from the east line of 
the wharf. Provision is thereby made for opening these 
streets and the wharf, or any part thereof, as soon as the 
owners of the ground should release the same to the 
city for such purposes; also, an instrument, not under 
seal, dated in 1851, signed by Henry Papin, Mrs. Moses, 
‘then Mrs. Atchison, a widow, and by various other 
persons. This instrument was duly acknowledged by 
Mrs. Moses in 1853, and recorded March 20, 1857. It 
referred to the ordinance of March 29, 1851, and a plat 
which was a delineation of these streets and the wharf 
as designated and defined in the ordinance. It dedi- 
cated the property owned by those who signed it, within 
the boundaries of Main and the cross streets, to public 
use, and authorized the city to locate and construct a 
wharf, as designated on the plat, upon their property, 
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and dedicated to public use the property so to be taken 
for purposes of a whartf. 

Ordinance number 5403, approved August 6, 1864, 
and mentioned in the stipulation, again defined the 
poundary lines of the wharf and directed the land 
commissioner to cause the land within these bound- 
aries to be opened. Proceedings to condemn this 
and other property were commenced on September 
17, 1866, and carried on, apparently without regard to 
the former dedication, and the verdict of the jury was 
confirmed by ordinance, approved July 2, 1867. Damages 
were allowed to the owners of this property, and they 
were assessed with a like amount of benefits on adja- 
cent property. This property, as yet, has never been 
improved for or used as a wharf. The city took pos- 
session, certainly, of that described on the plat, in 1859, 
and leased it toa dock company, of which the present 
defendant is the successor. The property has been thus 
leased from that time to this and used in connection 
with their business of repairing boats, except the west- 
erm part, which has been kept open as a road way 
and is called Front street. The proceedings to condemn 
and ordinance 5403 included about one hundred feet more 
of the plaintiffs’ property than was included in the or- 
dinance of 1851, which was caused mainly by a change in 
the location of the east line of the wharf. 

1. Mary Moses, her husband, and Henry Papin, 
were parties to the proceedings before the land com- 
missioner. Mary Moses was*not served with process or 
notice and for this reason they are invalid as to her. 
The revised charter of the city of St. Louis of March 19, 
1866, gave the land commissioner power to condemn 
private property for public use, where no agreement 
could be made with the owner as to the compensation to 
be paid. It does not appear that there was any failure 
to make an agreement, or thatany effort to agree with the 
owners was ever made. It has been held repeatedly by 
this court, in the consideration of similar laws, that a 
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failure to agree is an essential pre-requisite, without 
which the officer or tribunal had no jurisdiction to pro- 
ceed. Leslie v. The City of St. Louis, 47 Mo. 474; 
Anderson v. The City of St. Louis, 47 Mo. 479; Ellis 
». Pacific R. R., 51 Mo. 200. It is contended, however, 
that consent to take this property had been given in ad- 
vance, not because of any actual present consent thereto, 
but as a result flowing from the passage of the ordinance 
of March 29, 1851, and the execution of the document 
before mentioned. That instrument and the ordinance 
did not contemplate that any of the property of those 
who signed it would be condemned, much less that the 
additional parcel would be taken. The paper was 
signed some thirteen years before these proceedings 
were commenced and had no relation whatever to them. 
The claim made in this respect is not tenable. 

2. Theordinance of March 29, 1851, and the plat are 
to be taken and read as a part of the written instrument 
executed by Henry Papin and Mrs. Moses, then Mrs. 
Atchison, which, with the undisputed possession of the 
property, taken and held by the city through its lessees, 
constituted a complete dedication of so much of the 
property sued for as was described and devoted to wharf 
purposes by that document. It is insisted, however, 
that because of the stipulation upon which the parties 
went to trial, all these proceedings prior to the passage 
of the ordinance, number 5403, must be disregarded. 
This would seem to be the purport of the stipulation, 
yet all this evidence was offered and admitted without 
objection and apparently upon the theory that the agree- 
ment made out a case to begin with for the plaintiffs. 
The evidence which we are now asked to disregard was 
wholly irrelevant upon any other hypothesis. We must 
treat this evidence here as the parties treated it in the 
trial court. 

It is, also, contended by respondents that inasmuch as 
the city included within the ordinance of August 6, 1864, 
and the proceedings to condemn had thereunder, the 
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property before dedicated, that the city is now estopped 
from asserting a claim under the prior dedication, and this 
too, though the property has at all times since 1859 
been treated by all parties as a part of the wharf. Such 
results, we think, do not follow. We do notsee how itis 
within the power of the city officials to thus vacate a 

ublic highway. On the conceded facts the judgment 
should have been for the city as to that part of the property 
in question. 

3. Onthe 11th of July, 1871, S. Gratz Moses and 
Mary Moses, and Henry Papin, through whom Harriet 
Papin claims as devisee of a life estate, with certain 
other persons, conveyed by warranty deed, to Nixon and 
others lot eight hundred and sixty-nine, the east line of 
which is described in that deed as running with the 
“west line of Front street three hundred and forty-six 
feet and six inches,” this being the entire eastern 
boundary of that lot. This deed must, by the force of its 
own terms, convey all of the property to the west line of 
Front street, and in the absence of anything to the 
contrary will be taken to have been made with reference 
to the then location of the street. There is much evi- 
dence in the cause tending to show that this strip of land 
had not been taxed since 1864 by the city ; that since the 
proceedings to condemn were concluded, it has been 
aetually used as Front street and so treated by the city. 
The call for Front street in the deed to Nixon and others 
is more than mere description, so far as S. Gratz Moses 
and Henry Papin were concerned. That call is an im- 
plied covenant that there was sucha street. Parker 0. 
Smith, 17 Mass. 411; Tufts v. Charlestown, 2 Gray 
271. The grantees in that deed took the property so 
conveyed subject to the existence of such away. Karle 
v% 1 he Mayor et al, 9 Vroom 47. All this must be re- 
garded as a waiver of the right of those who signed that 
deed, and were sui juris, to thereafter assert the in- 
validity of the condemnation proceeding. Of cotirse all 
this depends upon the existence’of the facts, which we 
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have said the evidence tends to prove. Inasmuch as Mr. ‘ 
and Mrs. Moses were married long prior to August 1, 
1866, the date at which section 3295, Revised Statutes, 
1879, first took effect, his marital rights te property 
which they then held cannot be affected thereby. Wells 
on Separate Property of Married Women, section 19; 
5 Ohio St. 45; Meyers v. Gale, 45 Mo. 416; Hall», 
Stephens, 65 Mo. 681. | 
Judgment reversed and cause remanded. The other 
judges concur, | 





Tue STaTE ex rel. HOLDEN ef al. v. GILL, Judge. 


Kansas City: CHARTER: PROCEEDING TO CONDEMN PROPERTY FOR 
STREET PURPOSES: APPEAL: NEW TRIAL. Where, under the charter 
of Kansas City in a proceeding to condemn property for street pur- 
poses, the cause is tried on appeal from the mayor to the circuit 
court, and an assessment of benefits and damages adjudged as to 
several defendants and the judgment of the latter court is, on ap- 
peal to the Supreme Court by two defendants reversed, and a new 
trial awarded, such re-trial must be de novo as to all the defendants 
and not merely as to those who appealed. 


Prohibition. 


Writ DENIED. 





J. Brumback, L. C. Slavens, D. B. Holmes and 
G. Lathrop, for relators. 


(1) The judgments against Huling and Swope were 
several and separate and this court so held and reversed 
said several and separate judgments. As to all the other 
parties the judgments of the circuit court were unappealed 
from and remain unreversed. McKee v. Jones, 17 Mo. 
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184; Coles v. Trustees, etc., 10 Wend. 659. (2) The 
matters passed upon by the Supreme Court are res 
judicata so far as this case is concerned and the circuit 
court must govern itself accordingly. The Metropolitan 
‘Bank v. Taylor, 62 Mo. 338; Overall ». Ellis, 38 Mo. 
209: Roberts v. Cooper, 20 Howard 467; Oakley ». 
Aspinwall, 13 N. Y. 500; Carbell v. Teluff, 12 Grattan 
(Va.) 226. Tyler vo. McGuire, 17 Wall. 253; Furniss 
ve. Ferguson, 34N. Y. 485. (3) It is no part of relator’s 
ease to show how the trial court is to work out a final 
adjudication under the decision of the Supreme Court. 
(4) The remedy is by the writ of prohibition. ‘‘The 
office of this writ is to restrain subordinate courts and 
inferior judicial tribunals of every kind from exceeding 
their jurisdiction.”’ Sharswood’s Blackstone, vol. iii, 
p. 111; Wait’s Ac. and Def. vol. v, p. 248; Zhomas ». 
Mead, 36 Mo. 232; Howard v. Pierce, 38 Mo., 296; 
Quimbo Appo v. People, 20 N. Y. 581; Michaud o. 
Judge, 20 La. Ann. 239; Worthington v. Jeffries, L. R. 
10 C. P. 377, 384. 





D.S. Twitchell for respondent. 


(1) The reversal as to the finding and assessment 
of damages or benefits as to any of the parties to the 
record operates in law ex necessitate a reversal of the 
entire proceedings and atrial de novo. Matter of P. P. & 
C. 1. R. R., 67 N. Y. 371. (2) A judgment against several 
defendants is an entirety ; it is good as toall or it is bad 
astoall. Covenant Mutual Life Ins. Co. v. Clover, 36 
Mo. 392; Rush v. Rush, 19 Mo. 441; Pomeroy v. Betts, 
31 Mo. 419; St. Joseph Fire and Marine Ins. Co. ». 
Hauck, 71 Mo. 465. On the reversal of a judgment for 
the rejection of competent evidence, the cause should be 
remanded for trial denovo. Bliss v. Winston, 1 Ala. 344, 
Although an error of law be prejudicial to only one of 
two defendants appealing the appellate court must re- 
verse the judgment as to both. Huckabee v. Nelson, 54 
Ala. 12. In all suits in the nature of actions of law, the 
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judgment must be good as to all or bad astoall, ang 
all parties, plaintiff or defendant in the judgment, ag. 
grieved thereby, must join in prosecuting their appeal or 
writ of error. Whittelsy’s Mo. Practice, sec. 403; Pars. 
ton’s Administrator v. Humber et al., 39 Mo. 521 
And, therefore, if the right of appeal from the verdict of 
the jury in the circuit court, and the judgment of the 
court thereon existed at all in favor of Swope and the 
Hulings, no appeal was taken according to law in this 
case. 


Henry, C. J.—The City of Kansas instituted pro- 
ceedings to condemn, for street purposes, a parcel of 
land in Kansas City, in which Elma J. Hill, Geo. D, 
Huling, Thomas H. Swope and others were parties, some 
as owners of the strip of land which it was proposed to 
condemn, others of lots to be assessed for benefits. After 
a verdict and other proper steps, before the mayor, the 
whole proceeding was taken by appeal to the circuit 
court of Jackson county, where there was another trial 
and a verdict in which separate assessments were made 
and a judgment rendered according to section three of the 
charter. The damages assessed aggregated $28,000.06, 
and one dollar was assessed against the city for benefit, 
and the balance $27,999.06, against ninety-three separate 
lots, or parcels of land owned by individuals. One 
owned by Geo. D. Huling was assessed $3,025.46. Six 
owned by Thomas Swope, in the aggregate $8,000, and 
two owned by John W. Reed $9,400, and two owned by J. 
Brumbach two hundred and eighty dollars. The assess- 
ment against the ninety-three lots varied from ten cents 
to $4,800. Huling and Swope each appealed to this 
court, which reversed the judgment and remanded the 
cause, and the question now for determination is, whether 
there shall be a re-trial, only as to the assessments against 
Huling and Swope, or the trial shall again be de novo? 


~™ 


Section three, article seven of the charter (Laws 1875, 
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p. 245) provides, that: ‘‘The jury shall first ascertain 
the actual damage done to each person, or corporation, 
in consequence of the taking of their property for such 
purposes, without reference to the proposed improve- 
ment, as the just compensation to be made therefor ; and 
second, to pay such compensation, assess against the 
city the amount of benefit to the city and public gener- 
ally, inclusive of benefit to any property of the city, and 
against the several lots, * * * deemed benefited, 
asdetermined according to the last section, * * * each 
lot to be assessed with an amount bearing the same ratio 
to such balance as the benefit to each lot bears to the 
whole benefit to all the private property assessed.”’ 

Section six provides for an appeal by the city, or any 
party aggrieved to the circuit court of Jackson county, 
wiich thereupon becomes possessed of the cause and 
tries it de novo, and the judgment is that the city have 
and hold the property sought to be taken, ete., and pay 
therefor the amount assessed against it, and that the 
several lots of private property assessed to pay com- 
pensation by the verdict, stand charged and be bound 
respectively for the assessment, with interest, ete. 

If one of a hundred property holders appeal, however 
well satisfied with the verdict the other ninety-nine may 
be, the entire cause, by that appeal, is taken to the cir- 
cuit court. Itis but one cause, although in the pro- 
ceeding each of a hundred parties has a distinct assess- 
ment for the compensation he may be entitled to, or the 
charge for benefits for which his property is liable. There 
is but one jury, one verdict, and one judgment. That 
judgment ascértains and determines the compensation to 
be paid to each person whose property is taken, and the 
amount of charge against each lot, or parcel for benefit 
received, but it is nevertheless only one judgment. An 
appeal from the circuit to the Supreme Court brings up 
the same cause that was tried in the circuit court, and a 
reversal of the judgment is a reversal of it as an entirety. 
If it were otherwise, and the party or parties less than 
the whole number interested should obtain a reversal of so 
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muc ch of the judgment as eles ts ion and on a re- trial, 
reduce the assessment against them for benefits, or increase 
thatin their favor, as owners of the land to be condemned, 
there would be a deficiency of the fund to pay the 
damages which could only be met by takingit from the 
city treasury, in which event, the city would pay q 
greater amount than was assessed against it for the 
benefit the city and the public generally would deriye 
from the improvement. No additional assessment could 
be made upon the property of parties who did not 
appeal to make up the deficiency. City ef Chicago », 
The people ex rel., 56 Il. 329. 

If, on the other hand, on a_re-trial the damages as. 
sessed to the appellant for taking his property, or the 
assessment against it for benefits, should be less than 
were allowed in the circuit court, the result would be to 
take from other property holders an amount in excess of 
that required to pay for the condemned property. It 
was evidently for this reason that, in the charter, pro- 
vision was made for a trial de novo, on appeal to the 
circuit court. If not to meet this difficulty, why not let 
the verdict taken on the trial before the mayor, stand, 
as to all those who were satisfied with that verdict, with- 
out regard to the result of the trial in the circuit court, 
on appeal taken by others? Ifthe view urged by peti- 
tioners’ counsel should prevail it would be impossible, 
without doing injustice to some party or parties con- 
cerned, ever to conduct toa conclusion a proceeding 
to condemn property for a street, where numerous par- 
ties were interested as owners of the property to be con- 
demned, or as property hoiders within the district to be 
charged with benefits. So faras the latter are concerned, 
the proceeding is designed to make an equitable appor- 
tionment of charges for benefits. Itis one proceeding, 
not many, one judgment and not several. We are of the 
opinion, that the cause should again be tried de novo in 
the circuit court, and the writ of prohibition is denied 
and the petition dismissed. Ray, J. dissents. 
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{Tae Ciry OF KANSAS TO THE USE OF CoaATEs, Assignee, 
v. RipEnour ef al., Appellants. 


Set-Off : SPECIAL TAX-BILL. In an action on a special tax-bill, the 
defendant can set-off a debt due himself from the owner of the 


tax-bill. 


ry A 


Appeal from Jackson Circuit Court.—Hon. T. A. 
GILL, Judge. 


REVERSED. 
Karnes & Ess for appellants. 


The set-off should have been allowed. J/olbrook >. 
Receiver, 6 Paige 227; Green v. Farmer, 4 Burr. 2220, 
2221; Story’s Eq. Juris., sec. 1437 6; Field v. Oliver, 43 
Mo. 200; Reppy v. Reppy, 46 Mo. 571; Barnes v. 
MeMullins, 78 Mo. 260; Russell v. Conway, 11 Cal. 95; 
Simpson v. Hart, 14 John. 62; Smith v. Felton, 43 N. 
Y. 419; Ferris v. Burton, 1 Ver. 439; Thorpe v. Wege- 
faith, 56 Pa. 82; Burns v. Thornburgh, 3 Watts 78; 
Duncan v. Vandenburgh, 1 Paige 622; Camp v. Page, 
40 Ga. 45; Herman v. Miller, 14 Kan. 328; Mitchel? 
0, Oldfield, 4 Term. R. 123; R. 8. 1879, secs. 3867, 3875. 


Pratt, Brumback & Ferry for respondent. 


The set-off was properly disallowed. Cooley on 
Taxation, pp. 13 and 14; S¢. Louis v. Allen, 53 Mo. 44; 
City of Louisiana v. Miller, 66 Mo. 467; Higgins v. 
Ausmuss, 77 Mo. 353; Pierce v. Boston, 3 Met. 520; 
McCracken vo. Elder, 34 Pa. 239; Perry v. Washburn, 
20 Cal. 348; Hunnelman v. Spanegal, 39 Cal. 389; 
Webster v. Seymour, 8 Ver. 135; Johnson v. Howard, 41 
Ver. 122; Zrenholme v. Charleston, 3 8. C. 347; New- 
port, etc., ». Douglass, 12 Bush (Ky.) 673; Cobb », 
Elizabeth City, 75 N. C.1; New Orleans v. Davidson, 








ee 


Se a a ee 


| 
| 
i} 
| 
| 


SUPREME COURT OF MISSOURI, 





i 
The City of Kansas to use of Coates v. Ridenour. 





30 La. Ann. part 1, pp. 541, 554; 2 Dillon’s Mun. Corp, 
(3 Ed.) sec. 810. 


DEARMOND, C.—The petition in this case contains 
six counts, each substantially the same. The suit is fop 
the enforcement of six separate tax-bills against the 
property of the defendants. In the first two the amount 
claimed is $16.10 in each ; in each of the last four, $27.60, 
In each of these counts it is alleged that the Mastin 
Bank was a corporation, created and organized under 
the laws of Missouri, and that on the third day of 
August, 1878, said bank made a voluntary assignment 
for the benefit of its creditors to Kersey Coates ; that 
the City of Kansas is a municipal corporation ; that by 
ordinance it established sewer district number one 
hundred and twenty-three, and ordered a sewer to be 
built therein ; that for the doing of said work a contract 
was duly entered into with one John Halpin, and that 
he constructed said sewer in accordance with said ordi- 
nance and contract; that in accordance with the pro- 
visions of the city charter, tax-bills were issued against 
the property in said district to pay for the doing of said 
work ; that the defendants, Ridenour and Baker, were 
the owners of six lots in said district, and that the 
several tax-bills sued on in said several counts were 
issued to said Halpin as charge against said lots so be 
longing to the defendants; that afterwards the said 
Halpin assigned said tax-bills to the said Mastin Bank, 
and that the same have not been paid, and judgment on 
each is asked. The defendants, in their answer, admit 
the issue of the tax-bills, and their assignment to the 
Mastin Bank, as alleged in the petition, and that the 
Mastin Bank made an assignment to Kersey Coates, in 
trust for all its creditors, and that they are the owners 
of the several lots against which said tax-bills are issued, © 
and that they became indebted to the Mastin Bank in 


_ the amount of the several tax-bills. But for a defence 


thereto, say that on August 3, 1878, and for a long time 
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prior thereto, they were the owners of the several parcels 

of real estate sought to be charged in said tax-bills; 

that they were such owners on June 14, 1878, the date 

at which said bank acquired said tax-bills, and that on 

August 3, 1878, they had as partners on deposit in the 

Mastin Bank the sum of $194.30, and that the Mastin 

Bank, on that date, was indebted to them in said sum of 

$194.30 so deposited, and that said sum has not been 

paid to them, in whole or in part. They allege that on 

August 3, 1878, said bank was, and now is insolvent, 

and on said date made the assignment to said Coates, as 

above mentioned. They allege that the property upon 

which these tax-bills are charged belonged to the defend- 

ants as partners. They ask that of the sum so deposited 
an amount equal to said tax-bills be set-off against the 
same, and that said tax-bills be cancelled. The petition” 
was filed May 8, 1880, and the answer was filed October 
11, 1880. 

Afterwards, on June 16, 1881, this agreed state- 
ment of facts was filed: ‘‘ This is a suit to enforce certain 
tax-bills for building a sewer in Kansas City, Missouri, 
and the validity of the tax-bills is admitted, and also 
that the defendants are the owners of the lots sought to 
be charged, and were such on August 3, 1878. It is 
likewise admitted that the defendants had a deposit, as 
claimed in the answer, in the Mastin Bank at the time 
of its failure, and the only question to be determined is, 
whether or not the defendants, as a matter of law, are 
entitled to the set-off, as claimed. The ownership of 
Coates, as assignee of the Mastin Bank, of the tax-bills 
as sued on, is admitted, and that said bank, on August 
3, 1878, was unable to pay what it then owed. 

**PratTT, BRUMBACK & FERRY, 
*‘ Attorneys for Plaintiff, 
“Karnes & Ess, 
‘* Defendants’ Attorneys.”’ 


On these pleadings and this agreed statement of facts 
the case was submitted to the court without a jury, and 
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against the objections of the defendant, the court de- 
clared the law to be for the plaintiff, as follows: 

‘On the pleadings and the agreed statement of facts, 
the court must find that the sum due defendants from 
the Mastin Bank cannot be set-off against the sum due 
on the special taxes or tax-bills sued on.”’ 

The defendants asked the court to declare the law 
as follows, which was refused : 

‘*The defendants ask the court to declare the law to 
be that upon the pleadings and agreed statement of facts, 
as filed in the cause, the plaintiff cannot recover.”’ 

The court found defendants not entitled to set-off 
their demand against the plaintiff’s and that there was 
due plaintiff from defendants the several sums sued for, 
and interest, and gave judgment against defendants for 
‘said amounts, with costs, to be levied of the several lots 
against which the tax-bills issued. After the assignment 
of the Mastin Bank to Kersey Coates, and on January 
30, 1879, one of the days named by him for the allow- 
ance of claims, the said defendants, Ridenour and 
Baker, presented to him for allowance an account against 
said bank for $194.30, money deposited, and out of this 
they asked that the tax-bills sued on be deducted, and 
that the balance be allowed them. This the said assignee 
refused, and from the decision of the assignee the de- 
fendants appealed to the circuit court of Jackson county, 
and upon hearing in said circuit court, the judgment of 
the assignee was affirmed, and the whole amount of 
$194.30 allowed against said assignee, but the court re- 
fused to deduct therefrom the amount of said tax-bills. 
Afterwards, on January 20, 1882, the defendants in 
this cause filed a motion asking that the judgment on 
said tax-bills be set-off against the judgment of allowance 
as aforesaid. Upon the hearing of this motion it was 
agreed that the defendants were the owners of the real 
estate since January, 1875, and still were. The court 
denied the motion. The necessary steps being taken, 
the cause is here by appeal. 
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The law, as applicable in general to the case of the 
assignee of an insolvent bank, suing a depositor, who 
asks to set-off what is owing to him as a depositor 
against what he owes, is declared and the authorities ex- 
amined in Smith, Assignee, v. Spengler, 83 Mo. 408. 
The conclusion reached is, that on reason and authority, 
the set-off should be allowed. One feature distinguishes 
the case at bar from that just referred to; there, a 
promissory note was sued on; here, certain special tax- 
pills. So, Smith v. Spengler, though a strong authority 
in point, is not necessarily decisive of this case. The 
law authorizing the issue of these tax-bills (Laws 1875, 
p. 256-7) provides, among other things, that: ‘As soon 
as the district sewer shall have been completed, the city 
engineer or other officer having charge of the work, shall 
compute the whole cost thereof, and shall assess it as a 
special tax against the lots of ground, exclusive of the 
improvements, in proportion to the area of the whole 
district, exclusive of public highways; and such officer 
shall make out a certified bill of such assessment against 
each lot of ground within the district, in the name of 
the owner thereof; said certified bill shall be delivered 
to the contractor for the work, who shall proceed to col- 
lect the same by the ordinary process of law, in the 
name of the city, to his own use; and in case of absent 
owners, he may sue by attachment or by any other 
process known to the law, and every such certified bill 
shall be a lien against the lot of ground described therein, 
and shall bear interest at the rate of ten per cent. per 
annum from thirty days after the date of its issue, 
unless sooner offered to be paid; and if not paid or 
offered to be paid within six months after the date of 
issue, then it shall bear interest at the rate of fifteen per 
cent. per annum until paid; * * * and every such 
certified bill shall, on action brought to recover the 
amount thereof, be prima facie evidence of the validity 
of the charges against the property therein described, 
VoL. 84—17 
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and of the liability of the person therein named as the 
owner of such property. The city shall incur no liability 
for building district sewers, except when the city is the 
owner of a lot of ground within the district, and in that 
case the city shall be liable for the cost of said sewer, in 
the same manner as other property owners within the 
district.” 

It may be regarded as settled that no set-off can be 
allowed in a suit for taxes for general or public purposes, 
though in some cases there is recognized a limitation to 
the rule, as shown in Donelson v. Inhabitants of Cole. 
rain, 4 Met. 430; Concord v. Pillsbury, 33 N. H. 310, 
Public policy forbids the plea; the regular flow of the 
public revenues into the public treasury must not be 
interrupted. And the taxes are not considered as debts, 
or arising out of any contract, or dependent upon the 
consent of the individual citizen. Cooley on Taxation, 
p. 13. Special assessments by municipalities, such as 
these tax-bills sprang from, are upheld on the theory 
that the property against which the charge is made is so 
enhanced in value, and its owner so specially benefited 
by the improvement, that the assessment is not really a 
burden, whilst the public may be expected to derive 
enough advantage from the enterprise to justify its ser- 
vants in ordering and directing it. The distinction 
between general and special taxes is clearly noted in 
Neenan v. Smith, 50 Mo. 525. Bliss, J., delivering the 
opinion of the court, says: ‘There is a broad distine- 
tion, and one of universal recognition, between the 
foundation upon which is based the right of general 
taxation for governmental purposes and that which sup- 
ports the rights of local assessments. The authority to 
impose either is referred to the taxing power; but the 
object of one, as giving the authority, widely differs 
from that of the other. All taxation is supposed to be 
for the benefit of the person taxed. That for raising a 
general revenue is imposed primarily for his protection 
as a member of society, both in his-person and his prop- 





OCTOBER TERM, 1884. 





The City of Kansas to use of Coates v. Ridenour. 





erty in general, and hence the amount assessed is against 
him, to be charged upon his property, and may be 
collected of him personally. But, on the other hand, 
local taxes for local improvements are merely assess- 
ments upon the property benefited by such improve- 
ments, and to pay for the benefits which they are 
supposed to confer ; the lots are increased in value, or 
better adapted to the uses of town lots, by the improve- 
ment. Upon no other ground will such partial taxation 
fora moment stand.”” Hgyptian Levee Co. v. Hardin, 
97 Mo. 495; Hmery v. San Francisco Gas Co., 28 Cal. 
345. 

In Sheehan v. Good Samaritan Hospital, 50 Mo. 
155, and in other well considered cases in this and other 
states, it is decided that property ‘‘exempted from taxa- 
tion of every kind” is still liable for assessments for 
local improvements. In the case just cited the court say: 
‘‘the tax-bill here sued on is not regarded as a tax, but 
as an assessment for improvements, and is not con- 
sidered as a burden but as an equivalent or compensation 
for the enhanced value which the property derives from 
the improvement.’’ Is this a distinction without a 
difference? Some authorities without giving reasons, in 
effect, so hold. Dillon (Mun. Corp., sec. 810) says: 
“The assessment is a tax levied by the corporation upon 
property to defray the expense of the improvement, and 
the suit to collect it (though brought by the contractor 
under authority given for that purpose) is not the sub- 
ject of set-off or counter-claim.’’ Of the cases cited to 
support the doctrine announced in the section from 
which this quotation is made, but one, Himmelman >. 
Spanagel, 39 Cal. 389, bears on the question of set-off. 
That was a suit ‘‘to recover an assessment for grading a 
street,’ and the question to be determined was ‘‘ whether 
they (defendants) are entitled to set up, by way of 
counter-claim, the damages occasioned by the plaintiff 
and his assignors, by their having deposited on the 
premises and an adjacent street a large quantity of earth 
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while they were employed in grading the street.’ The 
court decided the question in the negative; and the 
learned judge who delivered the opinion, after giving 
the reasons why the alleged damages could not be set up, 
as defendants claimed, added: ‘‘A further, and we 
think, a conclusive answer to the defendants’ position, 
is, that the demand on which the action was brought, 
constitutes, according to the authority of the cases 
above cited, a tax, a municipal tax, levied by the cor. 
poration upon certain property to defray the expenses of 
the improvement of a street adjacent to the property. 
The origin, obligatory force and whole nature of a tax 
is such that it is impossible to conceive of a demand 
that might be set-off against it, unless expressly so 
authorized by statute.”’ 

In many cases it has been decided that a set-off 
cannot be allowed in a suit by a municipality for the 
collection of a tax for general purposes or one appro- 
priated to a particular use. In Pierce v. City of Boston, 
3 Metcalf 520, the city was sued for the wages due a 
school teacher, and asked to set-off against the demand 
city taxes owing by plaintiff. The right of set-off was 
denied, the court saying that taxes do not arise from 
- any contract, ‘‘do not partake of the nature of judg- 
ments;’’ ‘‘for the collection of them no right of action 
is given;’’ ‘‘nor can they be turned into judgments.” 
Johnson v. Howard, 41 Vermont 122, announces the 
same doctrine supported by the same line of argument. 
May it be inferred from these two decisions that if in 
Massachusetts and Vermont a tax could be ‘‘ turned into 
a judgment”’ it might be pleaded as, or met by, a set-off? 
Judge Dillon in section 810, supra, says, immediately. 
following the passage within transcribed: ‘‘ But although 
the property owners are not privies or parties to such 
contracts, yet, toacertain extent and in a substantial 
sense, the municipality is their agent.” When, as in 
this case, the municipality cannot become liable to the 
contractor, who, from the first, must look alone to the 
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Jot owner and the lot for his pay, the municipality may, 
I think, be regarded as the agent of the lot owner, ‘‘in 
a substantial sense.” If the municipality is, in any 
sense, an agent in the transaction, the lot owner must, 
jn some sense, be a principal. When sued on a special 
tax-bill, he may attack the contract, set-off against his 
liability damages from its negligent or imperfect per- 
formance, or entirely defeat a recovery by overthrowing 
the theory of benefits conferred. Creamer v. Bates, 49 
Mo. 523; Corrigan v. Gage, 68 Mo. 541; Halpin ». 
Campbell, 71 Mo. 493. 

The lien of a special tax-bill has been treated by this 
court as being akin to the lien of a mortgage. Olmstead 
e. Tarsney, 69 Mo. 396; Corrigan v. Bell, 73 Mo. 53; 
Keating v. Craig, 73 Mo. 507. In Vance v. Corrigan, 
78 Mo. 94, the chief object, it is said, of bringing the 
land owner into court is ‘‘to enable him to contest the 
validity of the proceedings as a charge upon his property, 
and to discharge the lien, if he so desires, without sale 
thereof.”’ Our statute of set-off is very comprehensive. 
Section 3867, Revised Statutes, provides that: ‘If any 
two or more persons are mutually indebted in any 
manner whatsoever, and one of them commence an 
action against the other, one debt may be set-off against 
the other, although such debts are of a different nature.’’ 
But, it is insisted that there is no mutual indebtedness 
here, not only because a tax is not a debt, but also 
because no personal judgment can be rendered against 
defendants. The tax-bill is made prima facie evidence 
of the defendant's liability as lot owners, the petition 
charges that they are so liable, the answer admits it, and 
in the judgment it is sofound. If the judgment were 
general instead of special defendants would not be more 
certainly, or less certainly, indebted than now, but in 
the one case, if they could not or would not pay, they 
might designate the property to be sold to satisfy the 
execution (R. 8., sec. 2365), but in the other they have 
no such privilege, the property to be sold being specified 
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in the judgment and execution. In this fact I find g 
reason for, instead of against, the claim to a right of 
set-off in this case. 

Another sweeping provision for the allowance of 
set-offs is section 3870, Revised Statutes. In all actions 
at law or other legal proceedings by any city against any 
person for the enforcement, collection or recovery of any 
debt, demand, claim or pecunia., liability, such per- 
son may set-off a debt, claim or demand due him from 
the city. In Howell v. City of Buffalo, 15 N. Y. 523, 
Denio, C. J., says this in definition of two of the terms 
employed in this statute: ‘‘‘ Demands or claims’ are 
the largest words of that class, and clearly embrace a 
cause of action founded upon a trespass to personal 
property. Littleton says that the most beneficial release 
which a man can have is a release from all demands (see, 
508): and Lord Coke declares that a release of all claims 
extends to all demands (Co. Litt. 291, 6).’’ If it be 
urged that the city is not the real party in interest, and 
for that reason section 3870 can have no application, we 
may wonder what principle of law or equity or what 
consideration of public policy requires that the con- 
tractor’s insolvent assignee should, in such cases as this, 
have a tighter grip on the defendant and his property 
than the city itself could have, if, by law, the city could 
be, and in fact were, the real plaintiff. Here, by the law, 
without which no contract could be made, the contractor 
must look exclusively to the individual lot owners and 
their several lots for the satisfaction of his demands, and 
must depend upon ‘‘the ordinary process of law”’ for 
the enforcement of his rights. When the improvement 
has been completed, the assessment made, and the special 
tax-bills delivered, the connection of the public with the 
transaction has ended. And when the owner of the tax- 
bill and the owner of the lot against which the assess- 
ment was made thereafter meet in court, they are on 
equal footing. The demand of the one ought not to be 
tieated as a sacred thing, nor that of the other as blighted 
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in the contract. The policy of our laws, as lettered in 
the statutes and interpreted by this court, is, I think, to 
preserve, as a thing of substance and of importance, the 
distinction between general taxes and local, or special, 
assessments. There is public policy in the conservation 
of individual rights, and in the enforcement of individual 
equality before the law. The doctrine that denies to the 
individual the right of set-off in suits for taxes finds no 
application in this case. Not in the formula, but in the 
reason of a rule is its binding force. 

That the set-off should have been allowed is settled 
by Smith v. Spengler, supra, unless the law of that case 
is not authority in this, because this is a suit on special 
tax-bills, that a suit on a note. I think that this case is 
within the reason of the rules and principles that there 
govern, and that the court below erred in giving and 
refusing declarations of law and in its judgment. I 
think, too, that the court committed error in refusing to 


set-off defendants’ judgment of allowance against plain- 
tiff’s judgment on the tax-bills. 

The judgment should be reversed and the cause 
remanded, with direction to enter judgment in accord- 
ance herewith. All concur. 





THE Missourrt Pactric Ratbway Company v. TYGARD 
et al., Appellants. 


1. Railroad, Subscription to : CONSTRUCTION OF CONTRACT. Where 
a contract for subscription to a railroad is made on the condition 
that it will locate its depot within a specified distance of a certain 
point, as a court house, and nothing is said as to the manner of 
measurement, the distance is to be measured by a straight line and 
not by the traveled route. 


2. Contract: SUBSCRIPTION TO RAILROAD. <A contract for subscription 
to plaintiff ‘s railroad also provided that its road should be completed 
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and put into operation to a specified town on or before January ist, 
1881, and it appeared that the road was graded to said town by saig 
time, but was only completed by that time to a connection with 
another road at a point one mile south of the town, over which other 
road plaintiff ’s road was put into operation from January ist, 1881, 
until May 1st following, after which time plaintiff used its own 
roadway, which, in the meantime, had been fully constructed ang 
prepared for operation and use. Held, that there was a fair and 
substantial compliance by plaintiff with its contract which is ajj 
that was required. 


8. Subscription to Railroad: pPpuBLIc PpoLicy. A subscription to 
a railroad as a donation to induce it to locate the road at a par. 
ticular place is not void as being against public policy. 


Appeal from Bates Circuit Court.—Hon. Jas. B, 
Gantt, Judge. 


AFFIRMED. 


A. Henry, T. J. Galloway, P. C. Fulkerson, W. P, 
Johnson, and #. J. Smith, for appellants. 


(1) The notes were a bonus or donation to the rail- 
road on certain conditions, and the road did not comply 
therewith, and there can be no recovery. In a case of 
conditional subscription (which must be distinguished 
from a donation) it was held by the lowa Supreme Court 
that a depot at a town should be inside and not outside of 
it. R. R. v. O'Connor, 40 Ia. 477. (2) But if the con- 
ditions had been strictly complied with, the contract 
could not be enforced as it is against public policy and 
is void. 14 Hun. 392; Diz v. Shaver, 1 Hill 518; R. B. 
v. Seely, 45 Mo. 212; LHolloway v. Patterson, 5 Oregon 
177. (3) But even if the depot had been located within 
the city of Butler, it was not within three fourths of a 
mile of the court house by any line of travel, and the 
contract for this reason was not complied with by the 
railroad. Wood v. Dennett, 2 Starkie R. 89; Leigh 
o. Hind, 4M. & R.; Atkins v. Kinner, 4 Excheq. Rep. 
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' Railey & Burney for respondent. 


(1) Under our statute the notes and contracts in con- 
troversy are not invalid as being contrary to public 
policy. Even without the statute they would be valid. 
Revised Statutes, section 765; Berryman v. Ry. Co., 14 
Bush 755; First Nat. Bk. vo. Hendrie, 49 Ia. 402; Cum- 
berland Valley v. Ry. Co.,9 Watts 458; McClure ». 
Ry. Co., 9 Kan. 373; Pierce on Railroads, 60, 61; 
Racine Co. Bk. v. Ayers, 12 Wis. 512; Workman ». 
Campbell, 46 Mo. 305; Pacific R. R. v. Seeley, 45 Mo. 
212; 23 Albany L. J., pp. 85, 86. (2) The contract 
being silent as to how the distance from the court house 
to the depot should be determined, it should be meas- 
ured by a straight line. Pierce on Railroads, 63; 1 
Redf. on R. R. 414; 1 Rorer on R. R. 482; Cedar 
Falls, ete. v. Rich, 33 Ia. 113; Courtwright v. Strickler, 
37 Ia. 382; Butler v. Barr, 18 Mo. 357; Allen v. Kings- 
berry, 16 Pick. 235; Kingsland v. Chittenden, 61 N. Y. 
‘618; Slade v. Etheridge, 13 Ired. L. R. 687; Lake v. 
Butler, 85 Eng. Con. L. R. 91; Jewett v. Stead, 88 Eng. 
C. L. 349; Burnett vo. Thompson, 6 Jones L. R. 211. 
(3) Under the terms of the contract the railroad was 
not required to build its depot within the corporate 
limits of the town of Butler, said contract providing 
‘‘and shall also establish and construct a depot within 
three-fourths of a mile of the court house in said city 
of Butler.’ McGregor v. Ry., 38 Ia. 592; Wooters v. 
Ry., 54 Tex. 294. (4) The plaintiff substantially com- 
plied with the requirement of the contract to complete 
its road to Pleasant Hill by January 1, 1881, and this 
was sufficient. People v. Holden, 82 Ill. 93; Court- 
wright v. Deeds, 37 Ta. 503; State, ete., v. Hastings, 24 
Minn. 78; Hodgman v. Ry., 23 Minn. 153; Von Hostrup 
e. City of Madison, 1 Wall. 291; Stockton R. R. »v. 
Stockton, 51 Cal. 334; State, etc., v. Town of Clark, 23 
Minn. 422. (5) The plaintiff having complied with the 
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conditions of the contract became entitled to the posses. 
sion of the notes and contracts, and couid sue thereon 
without actual delivery of the same. 1 Parsons on 
Notes 51; Couch v. Meeker, 2 Conn. 302; Taylor », 
Thomas, 13 Kas. 218; State Bh., etc., ». Hoans, 15N, J, 
L. 155 ; Shirley v. Ayres, 14 Ohio 307; Regan v. Howe, 
121 Mass. 424; Bishop on Contracts, 764; Campbell », 
Wolf, 33 Mo. 459; Bowling v. Hax, 55 Mo. 448; 1 
Daniel on Neg. Instruments 54. 


Biack, J.—This was a suit to recover the posses- 
sion of one hundred and seventy-three notes, or sub- 
scription contracts, given by various persons to the 
Lexington and Southern Railway Company, to aid in the 
construction of that road. The defendant, Tygard, held 
the notes in compliance with a stipulation contained in 
each note, to the effect that if the company should com- 
plete and put in operation its railway of standard gauge 
from the town of Pleasant Hiil in Cass county to the 
city of Butler in Bates county, and should establish and 
construct a depot within three-quarters ef a mile of the 
court house in the city of Butler, all to be done and 
completed as aforesaid by or before the first day of 
January, 1881, then the notes were to become the prop- 
erty of the company, were to be delivered to it, and were 
to be paid according to their tenor; but if the cempany 
should fail so to do, then the notes were to be delivered 
to the makers. The persons who made these notes were 
made defendants on motion of Tygard. After the notes 
were given, and in 1880, this company was consolidated 
with the plaintiff, which became entitled to them on 
complying with these conditions in the contracts stated. 
It is admitted that the road was completed and put in 
operation from Butler to a point within one mile of 
Pleasant Hill, and that the depot was established and 
constructed within the specified time; but the defence 
is, that the depot was not located within the corporate 
limits of the city of Butler, nor within thrée-quarters of 























OCTOBER TERM, 1884. 267 





ae 
The Missouri Pacific Railway Company v. Tygard. 





I ; ianicnntntahmamacenninia 
a mile of the court house; that one mile of the Pleas- 
ant Hill end of the road was not completed within the 
specified time; and that the notes ought to be held void 
from considerations of public policy. 

1. An inspection of the contract will show no 
agreement to place the depot or to build the road into 
the corporate limits of Butler. There was some evidence 
tending to show that the depot as located was not within 
three-quarters of a mile of the court house, by any then 
traveled road, but it was conceded that the depot was 
within less than that by direct measurement, and this 
the circuit court held sufficient. This ruling is assigned 
as error. Where a line is given in a deed, or com- 
missioner’s report, to be run from one point of measure- 
ment to another, it must be taken to mean a straight 
line, unless there is a different intent expressed. Allen 
». Kingsbury, 16 Pick. 238; Jenks v. Morgan, 6 Gray 
449: Henshaw ». Mullens, 121 Mass. 143; Butler ». 
Barr, 18 Mo. 357. Where the road is to be located 
within a specified distance of a certain point, and noth- 
ing is said as to the manner of measurement, the law is 
well settled that the distance is to be measured by a 
direct line, and not by the traveled route. R. R. »v. 
Rich, 33 Iowa 113; Pierce on Railroads, 63; 1 Rorer on 
Railroads, 482; 1 Redfield (6 Ed.) 414. 

2. On trial it was admitted that this road formed a 
junction with the Atchison, Topeka and Santa Fe Rail- 
road, at a point one mile from Pleasant Hill, and from 
that point to Pleasant Hill the L. & 8S. road used the 
track of the A., T. & 8S. F. R. R. to May, 1881. This 
mile of the L. & S. road was graded on January, 1881, 
but not ironed and put in use until May, 1881; but the 
road was in full operation from Pleasant Hill to Butler 
and beyond at the stipulated time. Undisputed evidence 
also shows that the plaintiff owned its depot, stock 
yards, and tracks thereto at Pleasant Hill, which the A., 
T. & 8. F. road used. State ex rel. v. Town of Clark, 
23 Minn, 422, was a proceeding by mandamus to compel 
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the town to issue bonds, which were to be issued on cop- 
dition that the railroad company should, on or before a 
specified day, have completed, ironed, and equipped its 
line of road from Wells to Mankato, and have the same 
in operation for transportation of passengers and freight, 
The road was completed toa point within a fourth and 
half mile of Wells, and from that point it ran over the 
track of another road into the village of Wells, and this 
was held to be a substantial compliance with the con- 
tract. Zhe People ex rel. v. Holden et al, 82 Ill. 93, was 
a like proceeding.. The bonds were not to be delivered 
until the railroad was completed, equipped, and in sue- 
cessful operation from Paris to Danville. The road was 
thus built from Paris to a point one mile from Danville, 
where it formed a connection with the Toledo, Wabash 
and Western Railway, and by an arrangement with that 
road, ran over its track to Danville, and this was held to 
be a compliance with the terms of the contract. There 
must be a fair and substantial compliance with the condi- 
tions of the contract, and this is all that is required. 
These cases before cited, and the cases of Courtwright o. 
Deeds, 37 Towa 503; State of Minn. ex rel. v. City of 
Hastings, 24 Minn. 78; Ry. Co. v. Stockton, 51 Cal. 334, 
and Jackson v. Stockbridge, 29 Tex. 394, will serve to 
show what the courts of other states have held to be 
such substantial compliance. The road was fully com- 
pleted for all purposes of transportation of passengers 
and freight and put into full operation, and this was the 
evident object which the parties had in view. The terms 
of the contract are to ‘‘complete and put in operation,” 
and this was done, though the company did not own one 
mile of the track which it then used. This defence, we 
conclude, is without merit. 

3. Defendants in their answer allege, in substance, 
that they gave these contracts for the purpose of offering 
to the officers of the company a donation to induce them 
to vary the line of the road so as to be of greatest benefit 
to defendants ; that such officers had proposed to change 
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the line of survey so as to be of special benefit to defend- 


ants, if they, defendants, would sign the agreement, and 
that the notes, or contracts, were made in the name of 
the company for that purpose. There was no evidence 
offered tending to show that these agreements were made 
for the personal benefit of any officer, but there was 
evidence offered tending to show that they were made 
to induce a variation in the proposed line of the road, 
which was excluded by the court, but what the varia- 
tion proposed to be shown was, does not satisfactorily 
appear. The defendants place much reliance upon the 
ease of the Pacific R. R. Co. v. Seely et al., 45 Mo. 212, 
but it is apparent there is but little or no analogy 
between this case and that. There the contract, in part, 
was to lay off one hundred and sixty acres of land into 
town lots, and to make a deed to one-fourth of the lots 
to such persons as the directors might designate, in con- 
sideration that plaintiff would locate a station on the 
lands. It was a speculation in which the corporation 
had no right to engage, and a flagrant abuse of its cor- 
porate powers. The court rightfully enough declined to 
lend its aid in the specific execution of such a contract. 

This case is much more analogous to that of Work- 
man v. Campbell, 46 Mo. 306, where the suit was based 
upon a subscription made by the defendant to pay cer- 
tain moneys to be used in securing the location of the 
depot of the Pacific railroad on certain lands near Knob- 
noster, and in consideration of which subscription the 
plaintiff did secure the depot at the proposed place, and 
the contract was held to be valid by the court. In Bank 
v. Hendrie, 49 Iowa 403, the notes sued upon were given 
to secure the building of the railroad then in question 
to Council Bluffs. The road had been so located as to 
reach the river many miles from that place. The officers 
of the corporation proposed, upon sufficient inducements 
in the way of contributions, to so change the route as to 
strike the river at Council Bluffs. This proposition was 
accepted and the notes there sued upon were given for 
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the defendants’ subscriptions, and were held to be valid. 
Many authorities are to the same effect, certainly to 
the effect, that a subscription as a donation to induce the 
location of a railroad at a particular place is not void, 
Berryman v. R. R. Co., 14 Bush 755; R. R. Co. », 
Baab, 9 Watts 458; McClure v. R. R. Co., 9 Kas. 373. 

Contracts made with an officer of a railroad cor- 
poration and for his personal benefit to induce him to 
procure a particular location, stand upon other and 
different grounds, and are not to be upheld. This cor. 
poration was organized under the general laws of this 
state and had the right to receive donations to aid in 
its construction. Section 765, Revised Statutes, 1879, 
There was nothing shown or offered to be shown in this 
case which disclosed that these contracts were detri- 
mental to the public welfare. Indeed, it would seem that 
the location of the road near to Butler would greatly 
subserve the public interest. It was the policy of the 
legislature of this state for many years to allow cities to 
make conditional subscriptions to railroads, and they 
were made for the express purpose of procuring a loca- 
tion at a particular place. The court did not err in 
directing a verdict for plaintiff. 

Judgment affirmed. All concur. 


Ma oy, Appellant, v. Tue Wapsasn, Sr. Louts & Pacirio 
RAILway CoMPANY. 


1. Railroad: CONTRIBUTORY NEGLIGENCE. Plaintiff’s husband was 
killed in the forenoon of the day, on defendant’s railway, which 
ran through the farm of the deceased. He was sixty years of age, 
decrepit, hard of hearing and of defective sight, and was seen just 
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before the accident, walking at a moderate gait along the railroad 
and onto a trestle, where he was killed by a coming train. Held, 
that under the facts and circumstances in evidence he was guilty of 
such contributory negligence as to preclude recovery. 

__— : ———.. Train men have a right to suppose that adults 
walking on the track can hear the approaching train and will get 
out of the way. 


Evidence: OFFERING OUT OF TIME. The refusal of a trial court to 
permit evidence to be offered out of time is not error, when, with 
such additional evidence, if admitted in the first instance, the party 
offering it would not have been entitled to a verdict. 


Appeal from Lafayette Circuit Court.—Hon. Joun P. 
STROTHER, Judge. 


AFFIRMED. 
John FE. Burden for appellant. 


(1) The additional testimony offered by plaintiff 
should have been received. Tierny v. Spiva, 76 Mo. 279. 
(2) The demurrer to the plaintiff’s evidence should have 
been overruled, and the trial court erred in taking the 
ease from the jury. Brown v. R. R., 50 Mo. 461; Norton 
tv. Ittner, 56 Mo. 351; Kelly v. R. R., 70 Mo. 604; Cook 
v. R. R., 12 Reporter 351; Tanner v. R. R., 60 Ala. 631. 
It is enough for plaintiff to raise a fair presumption of 
negligence. Probability is sufficient to go the jury. 
Abbott’s Trial Evidence, 584, note 5. ‘*In passing upon a 
demurrer to the evidence, the court is required to make 
every inference of fact in favor of the party offering 
the evidence which a jury might, with any degree of pro- 
priety, have inferred in his favor.’ > Buesching vo. St. Louis 
Gaslight Co., 73 Mo. 221; Wilson v. Board of Educa- 
tion, 63 Mo. 137. (3) Under the evidence in this case 
the defendant was liable, notwithstanding the deceased 
may have been wrongfully on defendant's track. Harlan 
v. Railroad, 65 Mo. 22; Scoville v. Railroad, 79 Mo. ; 
Warner v. City Raitroad Co., 79 Mo.; Kelly v. Rail- 
road, 75 Mo. 138. ‘‘The negligence on the part of the 
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plaintiff, which will preclude his recovering damages for 
the negligence of the defendant, must be the actual proxi. 
mate cause contributing to some extent directly to the 
injury, and not a mere technical wrong, contributin 
either incidentally, or remotely, or not at all, toward the 
injury.” Jsbell v. Railroad, 27 Conn. 393; 2 Redfield’s 
American Railway Cases, p. 474, and note, and cases 
cited. 


W. H. Blodgett and G. B. Burnett for respondent, 


(1) The court did not err in refusing to admit the 
additional evidence offered by plaintiff, after the close of 
her case. Rucker v. Eddings, 7 Mo. 115; Brown », 
Burns, 8 Mo. 26; Crow v. Marshall, 15 Mo. 499; Owen 
v. Reilly, 20 Mo. 603; State v. Porter, 26 Mo. 603; 
Johnston vo. Mason, 27 Mo. 511; Dozier v. Jerman, 30 
Mo. 220; Seibert v. Allen, 61 Mo. 482; Tiernay v. Spiva, 
76 Mo. 279. (2) The demurrer to plaintiff’s evidence 
was properly sustained. Maher v. Railroad, 64 Mo. 
267; Zimmerman v. Railroad, 71 Mo. 476; Purl >. 
Railroad, 72 Mo. 168; Yarnall v. Railroad, 7 Mo. 575: 
Powell v. Railroad, 76 Mo. 80; 1 Thompson on Negli- 
gence, p. 450, and cases cited; Shearman and Redfield 
on Negligence (8d Ed.) sec. 1, p. 3, and sec. 2, p. 4; 
Leduke ». St. I, I. M. & 8S. Ry., 4 Mo. App. 455; Ken- 
nayde v. P. R. R., 45 Mo. 255; Waldhier v. H. & St. J. 
R. R., 71 Mo. 516; Harrison v. Mo. Pacific Ry., 74 Mo., 
on page 369. (3) Under the pleadings and proof the de- 
fendant was not liable. See authorities cited supra. 


Henry, C. J.—This is an action instituted in the 
Lafayette circuit court by plaintiff to recover $5,000 
damages for the killing of her husband, John Maloy, on 
the sixth day of September, i880, by a locomotive 
drawing a train of cars, which, it is alleged, was occa- 
sioned by the negligence, unskilfulness, and carelessness 
of the agents of defendant in managing, conducting, and 
running said locomotive and train. The answer was a 
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general denial, except as to the incorporation of defend- 
ant and the killing of John Maloy by a train of cars, 
and, as to the negligence alleged, denies it, and charges 
negligence on the partof the deceased, which directly con- 
tributed to his death. A demurrer, of the nature of a 
demurrer to the evidence, was sustained, whereupon 
plaintiff took a non-suit with leave, and the court having 
overruled the motion to set it aside, the cause is here on 
appeal. 

The evidence on the part of plaintiff tended to estab- 
lish the following facts: John Maloy was killed on the 
sixth day of September, 1880, between eight and nine 
o'clock in the forenoon. He was sixty years of age. 
Was seen by one Peter Walt, a witness introduced by 
plaintiff, between eight and nine o’clock, September 6, 
1880, on a trestle of the Wabash railroad which spans a 
creek running through Maloy’sfarm. He had previously 
seen him west of the trestle, walking at a moderate gait 
on the railroad track, toward the trestle. Witness lived 
a fourth ot a mile east of the trestle, and was about that 
distance northeast from the trestle when he saw Maloy. 
West of the trestle for forty yards is a clearing, but at 
that distance from the trestle west, it is woodland for 
some distance. Witness saw Maloy when the latter first 
came from the woods, walking on the railroad track, and 
heard the rumbling of the train before it came out of 
the woods. When Maloy was about half way across the 
trestle, three whistles were sounded on the locomotive, 
then at the west end of the trestle. Maloy was decrepit, 
and hard of hearing, and his sight was defective. Wit- 
ness could not say whether he fell or was knocked off the 
trestle. The railroad runs east and west through Maloy’s 
farm, and he could see the trains from his house. The 
train generally came before nine o’clock in the forenoon, 
was about on time this morning, and had been running 
that way some time, and was known as the nine o’clock 
train. Witness heard the train before he saw it. When 
the train got out of the timber, Maloy was on the trestle. 

VoL. 84—18 
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From the trestle west a mile or so, a man on the track at 
any point west of the trestle, within that distance, can be 
seen, and one thirty or forty yards west of the trestle 
could be seen two or three miles, by a man on the track 
of the road. Mrs. Walt’s testimony was substantially 
the same as that of Peter Walt. She saw Maloy when 
he came out of the timber, and watched him because she 
thought he was in danger; she and Peter Walt recog- 
nized Maloy. 

These are substantially all the material facts which 
plaintiff’s evidence tended to prove, and, taking them as 
proved, they fully establish defendant’s plea of con- 
tributory negligence. The railroad ran through de- 
ceased’s farm within a short distance of his house. On 
the morning he was killed the train. was on time, and 
had been running on that time so long that it was gen- 
erally known as the nine o’clock train. It is fair to in- 
fer that he knew about what time the train passed there, 
His hearing and eyesight were defective, and yet, know- 
ing all these facts, he deliberately went upon the track about 
the time the train was due, and sauntered along the track 
until he got upon the trestle, where he was killed. Two 
of his neighbors, a quarter of a mile further east of the 
train than he was, heard itcoming. There is no evidence 
that the men on the train saw the deceased before he got 
upon the trestle, but only that they might have seen 
him, and even if they had seen him they did not see that 
he was in danger until they discovered him on the trestle. 
They had the right to suppose that neither his vision, 
nor his hearing was impaired, and that he would get off 
the track before the train reached him. There is no evi- 
dence to show that they could tell, when a mile or any 
considerable distance west of the trestle, its precise loca- 
tion, or how near the deceased was to the trestle, but the 
evidence does establish the fact that as soon as they dis- 
covered the danger into which he had placed himself, 
they did all in their power to avoid injuring him. To 
permit a recovery on such facts, would be to override what 
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must now be considered as well settled law in this state. 
Maher vo. R. R., 64 Mo. 267; Zimmerman v. R. R., 71 
Mo. 476; Purl v. R. R., 72 Mo. 168; Yarnall v. R. R., 
75 Mo. 575; Powell v. R. R., 76 Mo. 80. 

After defendant filed its demurrer to the evidence, 
and before the court had passed upon it, plaintiff asked 
leave to introduce as witnesses, John Lafever and John 
Chidwell, to prove that the locomotive and train of cars 
by which Maloy was killed, were equipped with all 
modern appliances, air brakes, etc., for stopping the train, 
and that, from the construction of said locomotive and 
cars, the engineer could have seen the deceased on the 
track, in time to have stopped the train to prevent the 
killing of Maloy, after the engineer discovered, or ought 
to have discovered him in the place of danger when he 
stood on the bridge where killed. Aside from a prin- 
ciple of pleading which, it is urged by respondent’s 
counsel, forbids the introduction of the evidence offered, 
suppose that so much of that testimony as would have 
been admissible, if offered at the proper time, had been 
admitted, how would it have strengthened the plaintiff’s 
case? It was proved that the engineer could have seen 
aman on the track, from a point two miles west of the 
trestle. Now add to that, and the evidence already in, 
the fact that the locomotive and train were equipped 
with all modern appliances for stopping them, when did 
the engineer discover Maloy’s danger? There is no evi- 
dence showing that the discovery was made before the 
whistle was sounded. When ought he to have discovered 
it? There is no evidence that it was owing to any neg- 
lect of duty that his danger was not discovered sooner. 
The engineer may have seen him, when he was two miles 
west of the trestle. Wasit his duty then to stop the train 
or check its speed? He may have seen him when within 
a hundred yards; did the duty then arise to stop, or 
check the speed of the train’ Ifthe train men must 
stop the train or check its speed, whenever they see a 
trespasser on the track, of what practical utility would 
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railroad time tables be? The case, even with such of the 
additional evidence as could possibly have been admitted 
in the first instance, would not have been such as to 
entitle plaintiff to a verdict. The train men have a right 
to suppose that adult persons walking upon their track 
for their convenience, can hear an approaching train, 
and will get out of its way. This train made such noise, 
that persons a quarter of a mile further from it than the 
deceased heard it distinctly, and recognized it as the 
noise made by an approaching train. 

But the offer to prove by these two witnesses, that 
From the construction of the locomotive and train, the 
engineer could have seen the deceased on the track, in 
time to have stopped the train, after he discovered, or 
ought to have discovered Maloy’ s danger, when he stood 
on the trestle, was simply preposterous. They were not 
witnesses of the tragedy, neither saw nor knew anything 
about it; and would not have been allowed to testify to 
the jury as proposed at any stage of the trial. How is it 
possible, that one who did not see the killing, who was 
not present, could testify that the construction of the 
locomotive and engine was such, that the engineer could 
have stopped it, after he discovered or might have dis- 
covered Maloy’s danger, in time to have avoided killing 
him? How could such witnesses know when he dis- 
covered the danger? How could they tell at what precise 
time, if he had been on the alert, the engineer would 
have discovered his danger? To admit such evidence 
would be carrying the doctrine, with respect to expert 
testimony, beyond any bounds yet prescribed for such 
testimony. 

The judgment is affirmed. All concur. 
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Futry ef al., Administrators, Appellants, v. MCHENRY. 


. Appellate Court: WEIGHING EVIDENCE. Appellate courts will not 
weigh evidence in actions at law. 


Contract. An agreement to pay the debts of one person is not an 
agreement to pay the debts of another, whose business the first had 
purchased. 


. Instructions. A judgment will not be reversed for the giving of 
an improper instruction if it is clear that the jury were not thereby 
misled. * 


Appeal from St. Louis Court of Appeals. 


AFFIRMED. 


Wm. C. Jones and John D. Johnson for appellants. 


J. S. Fullerton and Hugo Muench for respondent. 


Ewine, C.—Plaintiffs alleged that the defendantand 
Peter L. Foy were, on April 4, 1868, co-partners, and 
as such purchased the Hvening Dispatch newspaper, and 
in part consideration for the payment thereof, assumed 
tw pay to plaintiffs’ intestate certain moneys alleged to 
have been owing by said Hvening Dispatch to said Oliver 
D. Filley, deceased, and this suit was commenced to re- 
cover the money due to Filley. The defendant's answer 
put in issue all the allegations in plaintiffs’ petition, and 
especially the averment that defendant and Foy were co- 
partners, and had assumed the payment of the debt sued 
for. Upon a trial of the case there was a verdict and 
judgment for the defendant, from which plaintiffs 
appealed to the St. Louis court of appeals, where the 
judgment of the circuit court was affirmed, and from 
whose judgment plaintiffs appeal to this court. 

After a thorough examination of the record, and the 


* These syllabi are taken from 12 Mo. App. 581. 
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opinion of the court of appeals, we can find no gyb. 
stantial error in the trial court, for which this case ought 
to be reversed. On the contrary we believe the well cop. 
sidered opinion of the court of appeals correctly lays 
down the law of the case, which we adopt as our report 
without re-writing at length the reasons therefor. The 
judgment of the court of appeals is, therefore, affirmed, 
All concur. 





THE State v. Hopxrr«, Appellant. 


Criminal Practice: JURORS, COMPETENCY OF. An opinion formed 
from minor talk in the neighborhood of the crime and from news- 
paper reports does not render one incompetent to be accepted on 
the panel of jurors from which the defendant is to make his chal- 
lenges in a criminal case. 


: EXCEPTIONS. A defendant must save his exceptions 
to the action of the trial court in accepting a person on the panel of 
jurors from which he is to make his challenges, or he will not be 
heard to complain on appeal. 


———: CONFESSIONS : REVERSIBLE ERROR. The preliminary question 
of the admissibility of a confession of the accused, is one for the trial 
court, and unless it is clear that manifest error has been committed 
by such court in admitting the confession, its admission will not be 
considered reversible error. 


Confessions, When Inadmissible. It is only where a confes- 
sion is extorted through exciting the hopes of the accused by prom- 
ises or practicing on his fears by threats, that it is inadmissible. 


Confessions, Admissibility Of. Where it is apparent there is 
no connection between the confession and the promise or threat, or 
where the confession was obtained by a trick, artifice, or the use of 
intoxicating liquor, it is still admissible in evidence. 

A confession made under the influence of the promise 
of some collateral boon or benefit is admissible, where no hope 
or fear is induced in respect to the particular criminal charge. 


EVIDENCE. The testimony of a witness as to such confes- 
sion is admissible who cannot remember it in detail, but is able to 
relate its important points. 
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§. Murder in Perpetration of a Felony: statute. Under 
Revised Statutes, section 1232, killing one while the slayer is en- 
gaged in the perpetration of a felony, is murder in the first degree. 
State v. Ernest, 70 Mo. 520, and State v. Hopper, 71 Mo. 425, disap- 
proved. 
Evidence: IDENTITY OF PERSON OR THING: OPINION OF WITNESS. 
The opinion or belief of witnesses as to the identity of persons or 
things, when such opinion or belief rests upon facts within the wit- 
ness’ own knowledge, is competent evidence, although the witness 
will not testify positively to such identity. 


10. Certain Remarks of special counsel for the state held unobjec- 
tionable. 


Appeal from Henry Cireuit Court.—Hon. Jas. B. 
GANTT, Judge. 


AFFIRMED. 


W. S. Shirk, Fyke & Calvird, Boone & Casey, and 
NV. K. Chapman, for appellant. 


(1) The plea in abatement should have been sus- 
tained. R. SS. sees. 1732, 1736, 1738, and 1742; Sfafe >». 
Bailey, decided by supreme court of Kansas, May, 1884. 
(2) The court erred in overruling defendant's applica- 
tion for change of venue. Reed v. State, 11 Mo. 379; 
Corpenny v. Sedalia, 57 Mo. 88. (3) The court erred in 
permitting the panel of forty to separate and go to their 
homes pending the challenges. (4) The court erred in 
admitting the confession of defendant testified to by the 
witnesses Cason and Bartlett. Hestex v. State, 2 Mo. 
166; State ». Brockman, 46 Mo. 566; Com. v. Taylor, 5 
Cush. 605; Miller v. State, 40 Ala. 54; Jordan v. State, 
32 Miss. 382; State v. Patterson, 73 Mo. 695. (5) The 
court erred in admitting the testimony of Hormeyer, for 
the reason that the former statements of defendant were 
not voluntarily made, and the presumption arose that all 
subsequent statements were involuntary until shown by 
the state to be otherwise. State v. Jones, 54 Mo. 478; 
Love v. State, 22 Ark. 336; Bob v. State, 32 Ala. 560; 
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Joe v. State, 38 Ala. 422; Porter v. State, 55 Ala. 95 ; 
People v. Jim Ti, 32 Cal. 60; State v. Chambers, 39 Towa 
179; Peter v. State, 12 Miss. 31; State v. Drake, 82 N. (. 
592. (6) The court erred in admitting the testimony of 
the witness Oechsli as to defendant's statements in jail, 
Witness did not pretend to be able to detail the whole 
statement. The rule is, that unless the witness professes 
to be able to detail the substance of the whole confession, 
he will not be permitted to detail any portion of it. Peo. 
ple v. Gelabest, 39 Cal. 663; Berry v. Commonwealth, 16 
Bush (Ky.) 15; Harp v. State, 55 Ga. 136; People », 
Ward, 15 Wend. 231. (7) The court erred in retain. 
_ing Joseph White, Wm. Ogg, Frank Nash, P. N. Rice, 
John McGinnis, H. T. Burriss, L. C. Organ, Samuel B. 
McHenry, George Cook, and T. C. Hemphill on the panel 
of forty qualified jurors. Of these ten, four were on the 
jury that tried the case, to-wit: Wm. Ogg, P. N. Rice, 
L. C. Organ, and T. C. Hemphill. Defendant was en- 
titled to a panel of forty jurors who had been found by 
the court to be qualified, ete. Sess. Acts 1881, p. 118; 
State v. Culler, 82 Mo. 623. (8) The court erred in ad- 
mitting the testimony of Mrs. B. H. Wells as to the 
identity of the watch, and also in answer to the question, 
‘‘who do you think it was?’’ (9) The court erred 
in giving instruction number three on the part of 
the state. Wilfulness, deliberation, premeditation, 
and malice aforethought must be proved as any other 
facts. It is not sufficient that the jury can satisfactorily 
and reasonably infer their existence. Nothing can be left 
to inference. (10) The court erred in giving instruction 
number eight, by which undue prominence is given to the 
alleged confessions and to the testimony of Cason, Bart- 
lett, Oechsli, and Hormeyer. (11) The court erred in 
refusing defendant’s instructions numbers two, four, 
nine and twelve. 


D. H. McIntyre, Attorney General, for respondent. 


(1) The court did not err in overruling the plea in 
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abatement. (2) Nor did it err in overruling the appli- 
cation for change of venue, as it was not supported by 
the affidavit of two or more reputable persons as re- 
quired by the statute. R. 8. sec. 1877. (3) The jurors 
were all properly accepted. Nene of them had read the 
evidence taken before the coroner or committing magis- 
trate, or talked with any of the witnesses. Sfatev. Wal- 
ton, 74 Mo. 270. (4) It was competent for Mrs. Wells 
to testify that the watch resembled her husband’s. 
State v. Babb, 76 Mo. 501. (5) When a murder by vio- 
Jence and malice aforethought is charged the prosecution 
may show, as part of the ves geste, that it was also 
done in the perpetration or attempt to perpetrate arson, 
robbery, rape, or burglary, as the fact may be. Such ev- 
idence would be legitimate for the purpose of establish- 
ing the ingredients of the crime. Mitchell v. State, 1 
Tex. App. 194; Pharr v. State, 7 Tex. App. 472; Roach 
». Slate, 8 Tex. App. 478. (6) Offenders have often 
been recognized by the voice and size, and the evidence 
of Mrs. Wells on this point was competent. Wills’ Cir. 
Ey., top pp.«l13, 114; Hing v. Brook, 31 St. Trials 1137; 
Whar. Cr. Ev., § 803 (8 Ed.); Com. v. Scott, 123 Mass. 
934: Brown v. Com., 76 Pa. St. 316. (7) Putting wit- 
nesses under the rule is a matter of discretion with the 
trial court, and this court will not reverse a judgment 
because a witness is allowed to testify who has not been 
excluded from the court room. State v. Fitzsimmons, 
30 Mo. 236; State v. Hughes, 71 Mo. 633. (8) The evi- 
dence of the confession ef defendant was properly ad- 
mitted. Stale v. Patterson, 73 Mo. 695; Kelsoe v. State, 
47 Ala. 599. (9) The instructions given for the state, 
were correct. State vo. Bilis, 74 Mo. 207; State v. Tal- 
bott, 73 Mo. 347; State v. Wingo, 66 Mo. 181. (10) De- 
fendant’s third instruction was properly refused. The 
evidence is uncontradicted that the killing was done in 
the perpetration of a robbery and was, therefore, murder 
in the first degree. R. 8., sec. 1232. At common law 
any homicide committed in the prosecution of a felen- 



































282 SUPREME COURT OF MISSOURI, 





The State v. Hopkirk. 





ious intent was murder. ‘‘ A shooteth at the poultry of 
B and by accident killeth a man; if his intention was to 
steal the poultry, which must be collected from cireum- 
stances, it will be murder, by reason of that felonious in- 
tent.’ Foster's Crown Law, 258, 259. ‘If A come to 
rob Bin his house or upon the highway, or otherwise, 
without any precedent intention of killing him, yet, if in 
the attempt, either without or upon the resistance of B, 
A kills B, this is murder.”’ 1 Hale’s P. C., top p. 465, 
A homicide committed in the prosecution of a felonious 
intent, although the death ensued contrary to the design 
of the party, will be murder. 1 East’s P. C., p. 255. 
‘** And it isa general rule, that wherever a man intending 
to commit one felony, happens to commit another, he is 
as much guilty as if he had intended the felony which 
he actually commits.’’ 1 Hawkins’ P. C., chap. 29, § 
11, p. 112. ‘‘Andif one intends to do another felony 
and undesignedly kills a man, this, also, is murder.” 4 
Blackstone Com. (Cooley) top p. 200. | A homicide com- 
mitted in the prosecution of any felonious intent being, 
therefore, murder at common law, remains murder under 
our statute, and is as much murder in the first degree as 
to arson, rape, robbery, burglary, and mayhem as though 
the statute read every homicide instead of murder. Sec. 
1232, R. S. The statute has been so interpreted by this 
court. State v. Jennings, 18 Mo. 435; State v. Green, 66 
Mo. 631. If several persons combine to commit a felony 
and a homicide be committed by one of them, although 
it was separate from the original design, it will be mutr- 
der in all. U.S. v. Ross, 1 Gall. (U. 8.) 624; State >». 
Shelledy, 8 Ta. 505; People v. Vasquez, 49 Cal. 560; Tb. 
643; 1 East P. C. 259; Foster's C. L., p. 351. Lt is sub- 
mitted that State v. Ernest, 70 Mo. 520, and Stale v. Hop- 
per, 71 Mo. 425, holding a different doctrine, should be 
overruled. (12) The remarks of the special counsel for 
the state, assigned as error, were not improper. Séaée 0. 
Emory, 79 Mo. 461. 


SHERWOOD, J.—The defendant, together with one 
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Thomas Brownfield, was indicted for the murder of one 
John E. Wells, in Henry county, on Friday, the 29th 
day of February, 1884. The murder was committed at 
night, its motive being robbery. A severance was had 
and each of the indicted parties was accorded a separate 
trial, resulting in the conviction and sentence of each. 
Many points common to both cases were passed upon in 
Brownfield’s case, already decided, and consequently will 
not be further noticed. 

I. In relation to admitting certain persons to form 
the panel of forty, from which the petit jury was chosen, 
itis enough to say that of that number those who were 
objected to at the time the panel was being formed and 
exceptions as to their being accepted saved, none of 
them had formed their opinions except from minor talk 
in the neighborhood and newspaper reports ; they, there. 
fore, do not come within the rule laid down in Culler’ s 
case, 82 Mo. 623, and were competent to form the panel 
from which the jury was afterwards chosen. As to 
Hemphill, it is claimed he was a witness in Brownfield’s 
case, and section 1896 of the statutes, is invoked, which 
provides that no witness in any criminal case shall be 
sworn as a juror therein, if challenged, ete. This section 
has no application to Hemphill. He was not a witness in 
the cause, knew nothing about it, and had only been 
summoned as a witness on Brownfield’s application for a 
change of venue, but never sworn. As to Ogg, White, 
Nash, and Rice, no exceptions were saved as to their 
being placed on the panel. On this point, therefore, the 
ruling must be against the defendant. 

If. The admissibility of the confessions will now be 
considered. In endeavoring to arrive at a correct con- 
clusion on this point, considerable embarrassment has 
been experienced in reading the evidence, in consequence 
of the very poor fashion in which this transcript has 
been made out; capitais and punctuation are for the most 
part ignored, and sentences are telescoped into other sen- 
tences in utter disregard of all ordinary rules. The pre- 
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liminary question of the admissibility of confessions, js 
one which belongs alone to the trial courts, and unless it 
be made plain that error manifest has been committed in 
this regard, in deciding the question of fact as to whether 
those confessions were made -in circumstances which for- 
bid their being received in evidence and going to the 
jury, the admission of such confessions cannot be held 
reversible error by this court. State v. Patterson, 73 Mo, 
695. And the reason is obvious. It is just like the de- 
termination of any other preliminary question of fact by 
the court, as for instance, an application for a change of 
venue, where the testimony as to prejudice of the peo- 
ple is conflicting. In all such cases the court seeing 
and hearing the witnesses obviously has better means of 
judging on a question of fact than an appellate tribunal, 
where the witnesses are neither seen nor heard, and 
where their testimony is often bunglingly and imper- 
fectly reported. Fife v. Com., 29 Pa. St. 429. In 
passing upon the action of the trial court and in revers- 
ing its rulings in this particular, it must plainly be made 
to appear that the confession was induced by the flattery 
of hope or the torture of fear, that the inducement to 
the confession stood toward the confessor in the relation 
of cause to effect, that some promise or threat was made 
which eventuated in the confession, and prevented that 
confession from being what the authorities term ‘‘ volun- 
tary.”’ 

It is by no means necessary that the confession be 
spontaneous, otherwise no confession ever made would 
be receivable. It is only where the confession may be 
said to be extorted, dragged reluctantly from the breast 
of the prisoner, through exciting his hopes or practicing 
on his fears, by some promise or some threat, that the 
confession subsequently made is inadmissible, and a mere 
adjuration to speak the truth, no threats or promises 
being employed, or if it be apparent that there was no 
connection between the promise or threat and the confes- 
sion, or that trick or artifice or intoxicating liquors were 
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nsed to induce a confession, the confession will not be 
rejected. State v. Patterson, supra; State v. Phelps, 74 
Mo. 128; Levison v. State, 54 Ala. 520. In cases like the 
one at bar, the real question, as stated by Keating, J., 
is whether there has been any threat or promise of such 
a nature that the prisoner would be likely to tell an un- 
truth from fear of the threat or hope of profit from the 
promise. 2. v0. Reason, 12 Cox. C. C. 228; R. v. Jones, 
Ib. 241; 1 Wharton’s Cr. Law, sec. 687. 

After reading with attentive consideration the testi- 
mony in this cause the conclusion reached by the trial 
court as to the admissibility of the confession in the jail 
at Clinton, appears to be fully warranted. Among the 
reasons which may be presented favoring this conclusion 
are these: Nothing that occurred in the hotel in Wind- 
sor, in the nature of an admission or quasi-confession by 
the defendant, was allowed by the court to go to the 
jury, and even if it had been so allowed, there is such 
conflict in the testimony as to what actually occurred at 
that place as to leave it in doubt whether the admission 
of that quasi-confession of the defendant in evidence 
would have been reversible error. Besides all that, the 
testimony of two witnesses, the prosecuting attorney, 
Lewis, and John Barnett, establishes that defendant said, 
while in jail at Clinton, when speaking of the night at 
Windsor, that ‘‘he was not afraid of being mobbed, as 
he had been raised in that neighborhood and knew all 
the men.”’ So that if it be conceded that undue infiu- 
ence was attempted to be exerted on defendant at Wind- 
sor, the testimony referred to shows that it failed to 
accomplish its purpose by exciting his fears. The only 
remaining question, then, is whether the occurrences on 
the carriage ride from the jail at Clinton, Monday after- 
noon, rendered the confession made that night inadmis- 
sible. It is true that trick and artifice were used and 
that liquor was used to the extent of making defendant 
drunk, and that questions were asked him with the hope 
of inducing a confession from him, but this was fruitless. 
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No threat or promise was made. It is true, also, that 
Cason, in response to a question by defendant of what 
good it would do him to tell, said: ‘‘ The state might be 
easier on him.’? But this was no promise. It was at 
most but the expression of an opinion in response to de- 
fendant’s question. 

In Fife v. Com., supra, the jailer in a conversation 
with a prisoner respecting herself and other prisoners, 
had said to her ‘‘that if the commonwealth would use 
any of them as a witness, I suppose it would prefer you 
to either of the others,’’ and she after that made a con- 
fession. It was held that there was nothing in this ex- 
pression of the jailer which amounted toa promise, or 
which should cause the confession to be rejected. The 
case at bar differs in no essential particular from the one 
just cited on the point now under discussion. Nor can 
it be said that Cason’s statement to defendant, if he 
could get out on bond he could drive a bus for him, be 
held to invalidate the confession subsequently made, for 
the law is that where a confession is made under the in- 
fluence of some collateral benefit or boon, no hepe or 
fear being held out in respect to the particular criminal 
charge, that then such confession, though made under 
the influence of such collateral inducement, is receiv- 
able. 1 Wharton Crim. Law, sec. 687. And the court 
restricted the state from offering in evidence only such 
portion of the confession of the defendant as was cor- 
roborated by other evidence in the case, and also called 
the attention of the jury to the point by an appropriate 
instruction. And there was abundant corroborative tes- 
timony in support of the confession—testimony perhaps 
sufficient in and of itself to warrant a conviction. If the 
first confession made in the jail to Bartlett and Cason was 
properly received, as being made without the influence 
of promise or threat, then the subsequent confes- 
Bion was properly received also. And as to the confes- 
sion made to Oechsli, although he could not detail the 
minor matters, yet he did remember the important 
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points, and this was sufficient. To require in all cases of 
a confession that it should be rejected, if the witness 
thereto could not remember all that was said, however 
unimportant, would be, in many, if not in most, in- 
stances to exclude the confession altogether. elsoe ». 
State, 47 Ala. 573. 

Ill. As to the instructions, they covered the law of 
the case and left nothing to be desired. So that any in- 
structions refused on behalf of the defendant, were 
properly refused, no matter how well drawn they were. 
And there was no error in refusing to give the third in- 
struction asked by defendant. It declared, in substance, 
that in order to sustain the charge made in the indict- 
ment, that a wilful, deliberate, and premeditated killing, 
with malice aforethought, must be proved, and that it 
was not sufficient to prove that the killing of Wells was 
done in the perpetration of a robbery. Our statutes pro- 
vide that a killing in such circumstances should be mur- 
der in the first degree, as much so as when committed by 
means of poison or lying in wait. Section 1232. The 
phrase, ‘‘every murder, ’’ with which the section begins, 
is only used as a means of classification of the crime of 
murder; ¢. e., the section makes no homicide murder 
that was not murder at common law; and the next suc- 
ceeding section fully supports this view by declaring that 
‘all other kinds of murder at common law, not herein, 
ete., shall be deemed murder in the second degree.”’ To 
say that a man may kill another in the attempt to rob 
him, is not murder in the first degree, is to fly into the 
face of the plainest statutory provisions. 

The rule at common law was just as section 1232 sub- 
stantially lays it down, ‘‘that a homicide committed in 
the perpetration of a felony was murder, and this, 
whether there was any precedent intention of doing the 
homicidal act or not.”’ 1 Hale’s P. C., top p. 465; 1 
East’s P. C. 255; 1 Hawkins’ P. C., chap. 29, sec. 11, p. 
112; 4 Black. Com. (Cooley) 200. So the statute has 
been interpreted by this court. Slate v. Jennings, 18 
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Mo. 435; State v. Nueslein, 25 Mo. 111; State ». Green, 
66 Mo. 631; State v. Swain, 68 Mo. 605. And so the law 
has been declared in California, upon a statute substan. 
tially identical with our own. People v. Vasquez, 49 
Cal. 560. So, too, in Delaware. State v. Boice, 1 Hous, 
Crim. Cas. 355 ; State v. Jones, Ib. 21. This subject has 
been exhaustively discussed by Norton, Judge, in the 
Shock case, 68 Mo. 552. A different view from that here 
expressed was held in Stafe v. Harnest, 70 Mo. 520; and 
in State v. Hopper, 71 Mo. 425; but this was always done 
by a divided court. I think these cases should no longer 
be followed. 

IV. There was no error in permitting Mrs. B. H. 
Wells to answer that she judged that the tall man, who 
came on the night of the murder, was the defendant, 
She formed this opinion from his voice and his motion. 
She had been acquainted with him from his earliest 
childhood. Transgressors of the law have frequently 
been recognized by their voice and size. Wills on Cir, 
Evid. 113; Hing v. Brook, 31 St. Tr. 1137; Whar. Crim, 
Evid., sec. 803; Com. v. Scott, 123 Mass. 234; Brown », 
Com., 76 Pa. St. 319. Opinion or belief on questions 
of identity of persons or of things, when such opinion 
or belief rests upon facts within the witness’ own knowl- 
edge, is competent evidence, although the witness will 
not swear positively to identity of the person or thing. 
State v. Babb, 76 Mo. 501. These remarks will also apply 
to the silver watch of Wells, taken at the time of the 
robbery. Mrs. J. E. Wells’ statement that ‘‘it looked 
like her husband’s watch, ’’? was competent to go to the 
jury. 

V. The remarks of the special counsel for the state 
were not objectionable. The defendant had claimed 
when arrested that if taken to Windsor he could tele- 
graph to Burdin, Kas‘, and prove that he was at a dance 
in that vicinity on the night of February 28, but when 
brought to Windsor he made no effort nor expressed a 
desire to have a telegram sent. This circumstance, dam- 
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aging as it was to the defendant, was a fit subject for 
comment by the state, and for inference by the jury. 
State v. Emory, 79 Mo. 461. 

Finding no error in the record the judgment should 
be affirmed and the law take its course. Norton and 
Black, JJ., concur; Ray, J., in the result. 









Ray, J., Concurrtne.—In this case I concur in the 
result. In the perpetration or attempt to perpetrate a 
robbery, wilfulness, deliberation, and premeditation are 
necessarily implied, both at common law and under the 
statute ; and where, as in this case, the killing is that of 
the person robbed, or attempted to be robbed, the offence 
is necessarily murder in the first degree; but whether 
there may or may not be a killing, collateral to the rob- 
bery, that is, of some person, other than the party 
robbed, or attempted to be robbed, is not now before us, 
and I see no necessity in this case, to pass upon that 
question or the effect thereof, and, therefore, express no 
opinion upon it. 














Henry, ©. J., Dissentrne.—Concurring in the 
affirmance of the judgment, I dissent from that portion 
of the opinion of the court expressly overruling the 
cases of the State v. Hopper, 71 Mo. 425, and State »v. 
Earnest, 7) Mo. 520, and in effect overruling State >. 
Wagner, 78 Mo. 644. Every member of this court con- 
curred in that opinion delivered in that case by Hough, 
C. J. Those cases are amply sustained by the weight of 
authority and I cannot better express my views than by 
adopting section 184 of Wharton on Homicide. In that 
section, that ablest of American writers on criminal law, 
says: ‘‘It has sometimes been said that a homicide in 
the perpetration, or attempt to perpetrate any arson, 
rape, robbery, or burglary is, under the Pennsylvania 
and cognate statutes, murder in the first degree. But it 
must be remembered that the statutes under criticism do 
not say that ‘homicide,’ when so committed, shall be 
murder in the first degree. * * * Nothing, there- 
VoL. 84—19 
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fore, that is not murder at common law can be murder 
either in the first or second degree ; and we have first to 
enquire, therefore, in determining the grade of any par- 
ticular homicide under the statutes, whether it is murder 
at common law. We may take, for instance, a homicide 
committed in the perpetration of arson. Is such a hom- 
icide murder at common law? If it is, it is murder in 
the first degree, under the statutes before us. If it is 
only manslaughter at common law, then it is man- 
slaughter under the statutes before us. Now, is such a 
homicide necessarily murder at common law? No doubt 
if a person sets fire to a dwelling house under such cir- 
cumstances that its inmates, as an ordinary sequence of 
the fire, are burned and die, then such malice is to be in- 
ferred as will make the case murder at common law. 
The defendant, we may be bound, as a presumption of 
fact, to infer, knew the house was a dwelling house, and 
knew, supposing the fire to be communicated to it, that 
some one of its inmates would, in the ordinary course of 
events, be injured by the fire. The case would be that 
of a reckless and malicious firing into a crowd, which is 
murder at common law, if death ensued. But suppose 
that when perpetrating the arson the defendant, in acci- 
dentally discharging a gun, killed some one either in the 
house or in its neighborhood. Now, though we have 
several high authorities to the effect that this is murder 
at common law, the sounder view, as we have already 
seen, is that in such case the defendant should be tried 
for arson in firing the building, and for manslaughter in 
the unlawful killing (without malice aforethought ) of 
the deceased ; since the malice aforethought necessary 
to constitute murder cannot be inferred, in face of the 
fact that the killing was in no way within the scope of 
the defendant’s plan, from the mere fact of the arson. 
If this reasoning be correct the defendant cannot, on the 
indictment for killing, be convicted of murder in the 
first degree, but must be convicted of manslaughter ; and 
is liable to conviction on a separate indictment for 
arson. ”’ 
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Our statutes declare that: ‘‘ Every murder which 
shall be committed * * * inthe perpetration or 
attempt to perpetrate any arson, rape, robbery, burglary 
or mayhem, shall be deemed murder in the first degree. ’’ 
Sec. 1232. This is just the kind of statutes Mr. Whar- 
ton had under consideration in the section above quoted. 
It is almost identical with that of the states of Pennsyl- 
vania and Connecticut. It clearly recognizes the distinc- 
tion drawn by Mr. Wharton. If the legislature meant 
that every homicide committed in the perpetration or 
attempt to commit either of the specified felonies, should 
be murder in the first degree, was it not as easy to write 
“homicide, ’’ as ‘‘murder?”’ Is it now, or was it ever 
the law, that every homicide committed while one was 
engaged in the perpetration of another crime, and not in 
furtherance of that other crime, is murder? If a bur- 
glar, attempting to break into a house, accidentally lets 
a pistol fall from his pocket, which is discharged and 
kills a man on the opposite side of the street, is it now, 
or was it murder at common law? There is no connec- 
tion, in such case, between the burglary and the homi- 
cide. The latter was no more within the scope of the 
burglar’s plan, than would a similar accidental killing 
be, in that of a person carrying a concealed pistol in 
violation of law. If one, in the attempt to commit a 
burglary, should meet with resistance, be assaulted, 
struck, and should instantly kill the assailant, although 
there was no deliberation on the part of the burglar, no 
previous design to kill, no purpose then to kill, yet the 
homicide would be murder, because committed in the 
perpetration of burglary, and murder in the first de- 
gree, because so classified by the statute. The homicide 
in such case is murder, without the elements of malice, 
deliberation, and premeditation. 

Mr. Wharton says, in section 56 of his work on Hom- 
icide, that: ‘There is reported no modern conviction of 
common law murder, in a case in which there was no 
evidence of a malicious intent towards the deceased, and 
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in which the felonious intent proved, was simply an in- 
tent to commit a collateral felony.”’ Blackburn, J., in 
his testimony in 1874 before the Homicidal Amendment 
Committee, said: ‘‘ Where a man is committing a crime, 
and, in the course of committing that crime commits 
violence against anyone, resulting in his death, then [ 
apprehend, as the law stands, it is murder, even though 
the violence should be such that if it had not been in- 
flicted during the commission of a crime, it would have 
been only manslaughter.”? He states an instance to 
illustrate his view:. ‘‘A poor girl was returning home 
from church, and had to pass over a stile between two 
hedges, and a ruffian, who had lain in wait, threw a 
shawl over her head and dragged her along some dis- 
tance, intending to carry her to a wood and ravish her. 
She died before she got there.”? The man was hanged 
for murder. He had intentionally done violence to his 
victim, in furtherance of his purpose to ravish her. He 
did not mean to kill her, yet he was guilty. of murder. 
As in the case supposed of a burglar who at the instant, 
without any intent to kill, formed when the burglary 
was conceived, or attempted, shoots or stabs to death one 
who resists him, under circumstances which would con- 
stitute the killing manslaughter, but for the attempted 
burglary, yet it is murder because the violence to the 


resistant was committed in the perpetration of a bur- » 


glary. ‘‘A person,” said Blackburn, J., ‘‘who inten- 
tionally uses personal violence either in the case of a 
highway robbery, or to silence a person giving an alarm 
of burglary, is guilty of murder.”” He may not have in- 
tended to kill the alarmist in the latter case, but only to 
silence him ; but if the means used for that purpose pro- 
duce his death, the burglar is guilty of murder. 

The statute of New York makes: “The killing of 
a human being, when perpetrated without a design to 
effect death by a person engaged in the commission of 
any felony,’’ murder in the first degree. The difference 
between that and our statute is so wide that adjudica- 
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tions under that statute, are inapplicable to ours, which 
is almost identical with those of Pennsylvania and Con- 
necticut, where the construction given it in the Harnest 
and Hopper cases prevails. Lane v. Com., 59 Pa. St. 
374; Rhodes v. Com., 12 Wright 396; State v. Dowd, 19 
Conn. 388. The cases of State v. Harnest and State ». 
Hopper are misunderstood. It was not decided in either, 
that if one, in order to commit a robbery, kills the per- 
son he would rob, he is not guilty of murder in the first 
degree. The trial court in those cases declared that a 
homicide committed in the attempt to perpetrate a rob- 
bery was, as a matter of law, murder in the first degree. 
Although the judgment in the Harnest case was re- 
versed, it was not for that error, and the judgment 
against Hopper was affirmed, although a similar instruc- 
tion to that given in the Harnest case was also given 
against him. We merely condemned it as an erroneous 
abstract proposition of law, of no consequence in those 
cases, but might be, in supposable cases. The legisla- 
ture knew what it was doing when in section 1232, it 
used the word ‘‘murder,”’ instead of the broader and 
more comprehensive term ‘‘ homicide ;’’ and it would be 
a judicial legislation, I think, for this court to substitute 
the latter for the former term in reading the statute, 
and the evil consequences of such an interpretation of 
the statute will, ere long, be made manifest. 





SUNDERLAND ¢é€ al., Appellants, v. Hoop. 


1. Will: UNDUE INFLUENCE. The mere existence of an undue or 
improper influence operating, but not exercised, by the person pos- 
sessing it. upon the mind of the testator when he makes a will, is 
not sufficient to invalidate it. 


2 : . Itisnot the existence, but the exercise of the ime 
proper influence, which invalidates the will. 
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Appeal from St. Louis Court of Appeals. 
AFFIRMED. 


Broadhead & Haeussler and C. V. Scott for appel- 
lants. 


(1) This action was not prematurely brought. R, 
S. Mo. 1879, sees. 3972, 3974, 3980; Potter v. Adams, 24 
Mo. 159; Jourden v. Meier, 31 Mo. 42. (2) This action, 
under the statute, is a proceeding at law, and the appel- 
late court will not look into the weight of evidence, 
Young v. Ridenbaugh, 67 Mo. 574. (3) There was no 
error in the rulings of the trial court in admitting or ex. 
cluding evidence. Lamb's adm’r v. Helm, 56 Mo. 432; 
Lohart v. Buchanan, 50 Mo, 201; Benoist v. Murrin, 
48 Mo. 52; Harris v. Hays, 53 Mo. 94; Bursdale », 
Davis, 58 Mo. 138; Dean v. Negley, 41 Pa. St. 312; 
Monroe v. Barclay, 17 Ohio 317; Van Kleeck v. Phipps, 
4 Redf. R. p. 130; Rollwagen v. Rollwagen, 63 N. Y, 
519; Boyd v. Boyd, 66 Pa. St. 283. (4) The instructions 
given at the instance of the respective parties presented 
the law applicable to the case correctly and fully to the 
jury. Harvey v. Sullens, 46 Mo. 147; Young v. Riden- 
baugh, 67 Mo. 574; Muller v. Hospital, 5 Mo. App. 390; 
Elliott v. Wellby, 13 Mo. App. 19; Benoist v. Murrin, 
58 Mo. 307; Dean v. Negley, 41 Pa. St. 312; Hoans ». 
Arnold, 52 Ga. 169: Garvins v. Williams, 44 Mo. 465; 
Boyd v. Boyd, 66 Pa. St. 283; Marx v. McGlynn, 88 
N. Y. 371. (5) The court of appeals erred in reversing 
the judgment of the circuit court; it should have been 
affirmed. 


Charles I. Moss for respondent. 


(1) The probate court has exclusive original jurisdic- 
tion in the probate of wills, and until it has in term 
passed on a will there exists no right to a contest. Banks 
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». Banks, 65 Mo. 432. (2) The petition in this cause 
should have shown final prior action by the probate court 
in order to have given the circuit court jurisdiction. 
(3) The second amended petition sets up facts occurring 
since the institution of this suit, and presents a case 
which plaintiffs had no right to have heard in this suit. 
R. 8., see. 3535. (4) All in interest should have been 
made parties. ddie v. Parker, 31 Mo. 513. (5) In 
such cases the allegations of the petition must specifically 
present issues and the burden of proof as to such issues 
(as when incapacity, undue influence, want of chastity, 
etc., are alleged) remains with the party asserting them. 
Rogers v. Frost, 51 Mo. 470; Thomas v. Stump, 62 
Mo. 275; Ketchum v. Stearns, 8 Mo. App. 69; 53 Mo. 
96; 61 Mo. 296. (6) The petition herein properly pre- 
sents no issue in behalf of which plaintiffs should have 
been heard with testimony, and its only effect is to re- 
quire the defendant to produce the subscribing witnesses 
in the circuit court. Aetchum v. Stearns, supra; R. S., 
3980. (7) There was no evidence justifying the giving of 
the plaintiffs’ fourth instruction. (8) The instructions 
offered by defendant should have been given to the jury. 
Cravens v. Falconer, 28 Mo. 22; Odenwalder v. Schoey, 
8 Mo. App. 465; Brinkman v. Reuggesick, 71 Mo. 553. 
(9) The third instruction given for plaintiffs was errone- 
ous. Deanv. Negley, 41 Pa. St. 312; Hekert vo. Flowery, 
43 Pa. St. 46; Hall v. Hall, 38 Ala. 131. 


Henry, C. J.—This is an action under section 3980 
of the Revised Statutes, instituted by the nephews and 
nieces, the nearest surviving relatives of Julius P. Sun- 
derland, deceased, to contest the validity of an instru- 
ment purporting to be, and admitted to probate as, his 
last will and testament. The allegations in the petition 
are, that at the time he executed the paper in question, 
he had not a disposing mind and memory, and was un- 
duly influenced to make it. There was sufficient evidence 
tending to prove both allegations to sustain the verdict, 
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which was that the instrument was not the last will ang 
testament of Julius P. Sunderland. On appeal to the 
St. Louis court of appeals, the judgment of the cirenit 
court was reversed, and plaintiffs have appealed to this 
court. 

There was evidence tending to prove that Sunderland 
and the defendant, to whom, by the terms of the con. 
tested will, he devised and bequeathed all his property, 
except a gold watch, which was bequeathed to one of his 
nieces, had for years lived in a state of concubinage, 
There was no direct evidence that, at the time the wil] 
was made, the defendant was exercising over the mind 
of Sunderland the influence, if any, which she had ac. 
quired through her illicit connection with him. No 
evidence that she said anything to him, when, or before 
the will was made, to procure its execution, but she was 
present when it was made, observing closely what trans- 
pired in the sickroom, and evidently aware of the dispo- 
sition the dying man was about to make of his property. 
And these, with other proved facts, were sufficient to 
sustain the verdict finding that the influence she had 
acquired over Sunderland was exerted, not merely exist- 


ing, and was ‘‘ operative on the mind of the testator in’ 


the very act of making the testament.” ckert ». 
Flowery, 43 Pa. St. 52. 

The court, for plaintiffs, however, gave the following 
instruction : 

**3. The court instructs the jury that undue influ- 
ence, as used in these instructions, means any influence 
of an improper kind, which they may believe from 
all the facts and circumstances admitted in the evidence, 
so operated upon the different faculties of the deceased, 
Julius P. Sunderland, as to cause him to make a different 
disposition of his property than he would have made if 
free from such influence, and that it makes no difference 
from what source such undue influence may have pro 
ceeded, if the exertion thereof upon him existed down to 
and at the time of the execution of the paper in question, 
then the jury should find said paper is not his will.” 
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This instruction assumes that an improper influence, 

acquired by one over another, which leads and induces 
the latter to execute a will in favor of the former, although 
nothing was ever said or done by the beneficiary to pro- 
eure the making of such will, is sufficient to avoid it. 
That if a man and woman have illicit connection with 
each other, and by this means, either acquires an influ- 
ence over the other which prompts that other to execute 
a will, in which the partner in guilt is the beneficiary, it 
cannot stand. If this is a correct enunciation of the law, 
then whether such devisee was present or absent when 
the will was made, and although the ocean may separate 
the testator and devisee, and no communication may 
have been had between them for years, this inexorable 
principle would invalidate the will. It is not the exist- 
ence, but the exertion of that improper influence, which 
invalidates the will. We do not think that the case of 
Dean v. Negley, 41 Pa. St. 312, gives any support to 
the position that ‘‘ the influence of an adulteress over her 
paramour will, in itself, avoid his will in her favor.’ In 
the opinion of Lowrie, C. J., who delivered the opinion 
of the court in that case, it was said: ‘‘If, then, there 
was such a relation between the testator and Mrs. Bolton, 
at the time of the making of the will, as was offered to 
be proved, we think that that fact, taken in connection 
with the devise to Mrs. Bolton’s daughters, is evidence 
of an undue influence exerted by her over the testator, 
and affecting the dispositions of his will, and that it may 
justify a verdict against the validity of the will. Ihave, 
myself, thought that it raised a presumption of law of 
undue influence, but we do not so decide, but leave it as 
a question of fact, merely.” 

Eckert v. Flowery, supra, and Monroe et al. 2. 
Barclay et al., 17 Ohio St. 302, are authorities against 
the proposition, that the mere existence of an undue or 
improper influence, operating but not exercised by the 
person having it, upon the mind of the testator, when he 
makes the will, is sufficient toinvalidate it. Many wills 
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are made which ought not to have been made. Testators 
are always under some improper influence, when the 
proper objects of their bounty are in no way provided for 
intheir wills. A father who disinherits a worthy and needy 
son or daughter, has the right, but must be prompted by 
some improper influence to do so. He may have formed 
an attachment for strangers, stronger than that for his 
children, which should not exist, but the law does not 
prevent him from gratifying his whims, or caprice, in 
the testamentary disposition of his property. 

The judgment of the court of appeals is affirmed. 
All concur. 


WItiiAMs, Assignee, v. Crow et al., Appellants. 


1. Vendor’s lien: SALE OF LAND. A vendor of land is entitled to en 
force a lien against it for the amount of a judgment recovered 
against him by a lessee on a contract of lease, it appearing that the 
vendee, as a part consideration for the land, had stipulated in the 
deed to indemnify the vendor against all claims arising out of the 
lease, and had failed to do so. 





HUSBAND AND WIFE: PAROL EVIDENCE. Nor is the vendor 
in such case precluded from enforcing his lien because the convey- 
ance was made at the request of a husband to his wife, the evidence 
establishing the fact that the husband had contracted for the land 
and paid for it; and parol evidence is competent to show that the 
purchase and deed were so made. 


Appeal from Clark Circuit Court.—Hown. B. E. TURNER, 
Judge. 


AFFIRMED. 


Givens & Meryhew and’ Wm. Berkheimer for appel- 
lant, ANN W. Crow. 


(1) The contract on which defendants rely is, as to 
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Ann W. Crow, who was at the time a married woman, 
simply a contract of indemnity against damages sustained 
by a suit which might in future be brought against her 

ntor, and while it might bind her in Iowa under the 
code of that state, yet as plaintiff sought to enforce it in 
this state, the law of the forwm will govern. 2 Parsons on 
Contracts, pp. 83-84. Wash v. Tupper, 1 Caines 402; 
1 Daniel on Neg. Ins., sec. 882. (2) A contract cannot 
be enforced against a married woman. Bauer v. Bauer, 
40 Mo. 61; ZZiggins v. Peltzer, 49 Mo. 152; 2 Sugden on 
Vendors (14th Ed.) p. 382. (3) A vendor's lien will not 
be enforced to compel the performance of a contract of 
indemnity against contingencies which are uncertain or 
may never happen. 2 Sugden on Vendors 380; Payne 
y. Avery, 21 Mich. 524; 13 Gratt. 615 ; McKillop v. Me- 
Killop, 8 Barb. 552; 4 Kent Com. 153. (4) Mrs. Crow 
had no notice of the suit in the circuit court of Lee 
county, lowa, between William Bailey, Jr., and William 
Bailey, Sr., and was not bound by the judgment. Jer- 
cross 0. Hudson, 32 Mo. 227; Fallon v. Sullivan, 16 Mo. 
168; City of St. Louis v. Bissell, 46 Mo. 157; 2 Green. 
on Evidence, page 286, sec. 244. And the admission of 
the record of said case for that reason was erroneous. 
(5) The court erred in admitting in evidence section 
9594, Code of Iowa of 1873, for the reason that there was 
no allegation in the petition authorizing its introduction. 
The statutes of a sister state are facts and must be proved 
like any other fact. Alilly v. Smith, 2 Mo. 36: Babcock 
». Babcock, 46 Mo. 248; Morris v. Wiggins Ferry Co., 
47 Mo. 521; 25 Mo. 465. (6) The petition must contain 
all the facts necessary to constitute a cause of action. Re- 
vised Statutes, section 3511, cases cited. Scotto. Robards, 
67 Mo. 289 ; Pen v. Heinrichoffer, 52 Mo. 333. And the 
code has only obviated the necessity of using technical 
and formal averments. Conway v. Reed, 66 Mo. 346 ; 
Green and Myers’ Pleading, page 188, sec. 489, cases 
cited. (7) The court erred in not sustaining defendant’ s 
motion in arrest of judgment, for the reason, that the 
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petition did not contain facts sufficient to constitute a 
cause of action against defendant; and cites the authori. 
ties aforesaid. (8) There was no proof that defendant 
had a separate estate to be charged, but shows that hers 
was a fee, which is not such an estate as a married 
woman can charge. Bauer v. Bauer, 40 Mo. 61, 


Isaac R. Williams for respondent. 


(1) The evidence shows that Bailey made the sale of 
the land to George R. Crow, and at the latter’s request the 
deed was made to Ann W. Crow. Such being the case, 
the objection to the action because Mrs. Crow is a mavr- 
ried woman is not well taken. Davenport v. Murray, 
68 Mo. 198; Hunt v. Marsh, 80 Mo. 396. (2) The lease 
was not different from a mortgage or other incumbrance 
on the land, so far as its certainty was concerned ; the 
land was encumbered by a lease of ten years. (3) It is 
too late to make the objection for the first time in this 
court that the trial court erred in admitting in evidence 
section 2213, of the Iowa code. (4) The evidence shows 
that the contract sued on was a part of the consideration 
of the land, and parol evidence was, therefore, admissible 
to explain it. 


Norton, J.—This suit was instituted in the circuit 
court of Clark county to enforce a vendor’s lien against 
certain land in said county, described in the petition. 
Plaintiff had judgment as prayed for in the petition from 
which the defendants have appealed. 

The case made on the trial is as follows: William 
Bailey, Sr., who resided in the state of Iowa, was the 
owner of the land described in the petition; on the 
twenty-seventh day of November, 1876, he leased the 
same to his son, William Bailey, Jr., for the period of ten 
years from the first day of March, 1877. It also appears 
that defendant, G. R. Crow, who was also a resident of 
the state of Io.va, with full knowledge of the existence 
of said lease, entered into negotiations with said Bailey, 
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Sr., for the purchase of said land, which culminated on 
the fourteenth of February, 1877, in said Bailey exe- 
cuting a deed of general warranty, conveying, at the re- 
quest of the said G. R. Crow, the said land to defendant, 
Ann W. Crow, the wife of defendant G. R., the con- 
sideration named in the deed being $1,000, which was 
paid. 

At the time of the execution of this deed, and as 
part thereof, the following written agreement was made: 


“STRING PRAIRIE, LEE County, [A., | 
** November 27, 1876. | 


“That on the 14th day of February, 1877, William 
Bailey, senior, conveyed said land to appellant, Ann W. 
Crow, by a deed of general warranty, and that, as a part 
of said deed, appellants entered into the following agree- 
ment: ‘Know all men by these presents, that, whereas, 
William Bailey and wife have this day executed to the 
undersigned Ann W. Crow their warranty to one hun- 
dred and nineteen acres of land in Clark county, Mis- 
souri; now it is expressly understood, as a part of said 
deed of conveyance, that a full warranty is given in said 
deed at the request of grantee ; whereas, said grantors, 
it is expressly agreed, shall not be responsible upon their 
said warranty for any claim, right, title, or interest of 
one William Bailey, junior, of, in, and to said real 
estate, by virtue of a certain contract or pretended con- 
tract, dated twenty-seventh day of November, 1876, an«i 
entered into by and between William Bailey, junior, and 
William Bailey, grantor in said deed. It is furthe. 
agreed, asa part of said conveyance, that the under- 
signed George R. Crow and Ann W. Crow will hold and 
keep said William Bailey, senior, grantor in said deed, 
harmless on account of the execution of said deed, and 
on account of any claim for damages or otherwise of said 
William Bailey, junior, against said William Bailey, 
senior, on account of a breach of said contract. It is 
further understood that said George R. Crow and his 
wife will employ counsel and defend any suit, and pay 
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all costs and expenses thereof, by said William Bailey, 
junior, against said William Bailey, senior, on account 
of said contract or any breach thereof, and will pay any 
judgment and costs recovered thereon against said Wij. 
liam Bailey, senior. It is further agreed that should 
said William Bailey, junior, institute any suit against 
said George R. Crow or wife, on account of said land or 
the possession thereof, or on account of any breach of 
said contract, then the said William Bailey, senior, wil] 
on request transfer to said Crow or wife any and all 
claims, rights, and damages which he the said William 
Bailey, senior, has against said William Bailey, junior, 
at the date of this instrument, so that said Crow or wife 
may use them as a set-off or cross-claim or counter-claim 
in such suit.’ 
‘* Witness our hands February 14, 1877. 

** WILLIAM BAILEY, Sr., 

‘GEORGE R. Crow, 

“ANN W. Crow.” 


The evidence tended to show that Crow had the con- 
veyance made to his wife to put the property beyond the 
reach of his creditors; that he was in failing circum- 
stances at the time, and thereafter became insolvent. 
There was evidence tending satisfactorily to establish 
that the consideration of $1,000 was about half the value 
of the land, and that in consideration of this sum, and the 
agreement of defendants, above recited, to indemnify 
Bailey, Sr., against all claims that Bailey, Jr., might 
have against him, growing out of the lease, and pay all 
expenses incurred by him in defending against such 
claims, the deed to the land in question was made. It 
further appears that Bailey, Jr., sued Bailey, Sr., on the 
lease in August, 1878, and thereafter recovered judgment 
for $400 damages and $177.30 costs, which the defendants 
did not pay, but which plaintiff did pay, and also the 
further sum of one hundred and twenty dollars, attorney's 
fee. And it is these sums, aggregating $697.30 so paid 
which plaintiff seeks to enforce as a lien upon the land 
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so conveyed. It also appears that on the trial, plaintiff 
read in evidence section 2213 of the code of Iowa as fol- 
lows: ‘‘ Contracts may be made by a wife, and liabilities 
incurred, and the same enforced by and against her, to 
the same extent and in the same manner as if she were 
unmarried.”’ 

It further appeared that Crow was fully notified of 
the pendency of said suit of Bailey, Jr., against Bailey, 
Sr., was present at the trial and participated therein, read- 
ing the deed made by Bailey, and the contract entered into 
at the same time and as a part of the deed together, and 
we cannot resist the conclusion that the agreement to 
save Bailey, Sr., harmless, and pay all damages, costs and 
expenses, growing out of any suit brought against him 
by Bailey, Jr., on said lease, constituted a part of the 
consideration for the deed. The lease in question was an 
incumbrance on the land, of which Crow was fully in- 
formed, and, being such, the agreement of Crow to save 
Bailey harmless and pay all damages growing out of it, 
may be held to be as much a part of the purchase price, 
as if the land had been encumbered by Bailey, Sr., with 
a mortgage to secure a debt, which Crow assumed to pay 
either in the deed of conveyance or by an agreement in 
writing, made simultaneously with and as a part of the 
transaction. The defendants are before the court in the 
light of the evidence without a shadow of equity, and 
plaintiff is clearly entitled, notwithstanding the fact 
that title was put in the wife, to the relief prayed for. 

In the case of Davenport ». Murray, 68 Mo. 198, 
when the purchase of Jand was made by the husband, 
and the land was conveyed to the wife at his request, and 
when the wife joined the husband in a note for the pur- 
chase price, it was held that parol evidence was admis- 
sible to show that the purchase and conveyance were so 
made, and that the vendor was entitled to have his lien 
enforced against the land so conveyed. See, also, case of 
Pratt v. Eaton et al., 65 Mo. 157. In the case of Daven- 
port v. Murray, supra, it is said that if the deed in 
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question had named the husband as grantee, and he had 
made a voluntary conveyance to his wife, the land thus 
conveyed would have been chargeable in her hands with 
the lien, and the mere acceptance by the wife, in the first 
instance, of aconveyance from the vendor, at the request 
of the husband, who contracted for the land, could not 
change the rights of such vendor. All the evidence ip 
this case shows that the husband contracted for the land 
and paid for it, except that given by defendants who 
were examined in their own behalf, and they were abun. 
dantly impeached. 
Judgment affirmed. All concur. 


Lex, Appellant, v. SmituH, Assignee. 


Practice: CHANGE OF VENUE. An application for a change of 
venue, for the reason that the opposite party has an undue influence 
over the inhabitants of the county, made after the parties have 
waived a jury trial, is properly overruled. 


Cashier, Certificates of Deposit Issued to Himself. A 
cashier of a bank, even when he possesses the general authority to 


certify to checks, cannot by reason thereof, certify checks or issue — 


certificates of deposit, to himself. 


NOTICE. Certificates of deposit so issued by a cashier are 
void on their faces, and one accepting them cannot claim that he is 
a bona fide holder, without notice of the cashier’s want of authority 
to bind the bank in issuing them. 


Appeal from Jackson Circuit Court.—Hon. F. M 
BLAoK, Judge. 


AFFIRMED. 
Draffen & Williams for appellant. 


(1) The court committed error in overruling appel- 
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lant’s application for a change of venue. R. S. 1879, see. 
3729. (2) The bank ought to be held liable. The bank, 
ander the circumstances, ought to be estopped to deny 
the certificate of its cashier. Bigelow on Estoppel, p. 
451, et seq.; Western, ete., R. R. v. Franklin Bk., 1 
Am. and Eng. Corp. cases, p. 46. The appellant gave up 
and cancelled the note of Alther & Co., in reliance upon 
the certificates, and was not in the same position as be- 
fore the transaction. McBride v. Durham, 6 Law Reg. 
736. (3) Appellant was a bona fide holder for value, and 
before maturity of the certificates. Barret v. Schuyler 
(o., 44 Mo. 197; German Bk. vo. International Bk., 71 
Mo. 183. (4) The bank should be held responsible rather 
than an innocent party who relied upon the acts of its 
cashier as the agent of the bank, and gave up his securi- 
ties on the faith of the same. Cook v. Bank, 52 N. Y. 
96; Irving Bk. v. Weatherford, 36 N. Y. 335. 


W. H. Watts and Henry Smith for respondent. 


(1) The certificates, on their faces, were legally in- 
valid, and being, in fact, false, are void. Morse on Banks 
(2nd Ed.) pp. 206, 207, 196,and 197; Claflin v. Bhk., 25 
N. Y. 298. (2) On their faces the certificates are non- 
negotiable, and are, in fact, without consideration to the 
bank. Bailey v. Smock, 61 Mo. 213; Morse on Banks, 
p. 64. (3) Their issuance was w/tra vires on the part of 
the bank, and without authority on the part of Alther, 
as there was no actual deposit. Daviess Co., ele. v. 
Sailor, 63 Mo. 24; Fletcher v. Bk., 8 Wheat. 360; 
Story’s Agency, secs. 114-115. (4) There is no estoppel 
against the bank. The principal is never estopped from 
inquiring into the extent of his agent’s authority, and *‘ no 
act of an agent will estop his principal unless the matter 
comes within the scope of his agency.”? Fouque v. Bur- 
gess, 71 Mo. 389; Wheeler vo. Givan, 65 Mo. 89; Tate 
». Evans, 7 Mo. 419; Tucker vo. R. R., 54 Mo. 177; 
first National Bank o. Gray, 63 Mo. 33; Daviess Co. &. 
VoL. 84—20 
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Ass'n v. Sailor, 63 Mo. 24. Lee has lost nothing by 
reason of the transaction. R. J. Alther is individually 
liable on the certificates or original notes, so that the 
doctrine of estoppel does not apply to this case. State 
». Lories, 52 Mo. 396; Driskel v. Mateer, 31 Mo. 325; 
Bales v. Perry, 51 Mo. 449, and 453; Austin v. Loring, 
63 Mo. 19 and 22. 


Martin, C.—This is a proceeding on appeal from 
the action of an assignee in refusing to allow four certif- 
icates of deposit as just demands in favor of plaintiff 
against the bank assets held by defendant, as assignee, 
After the appeal was entered in the circuit court, the 
parties appeared by their respective attorneys and waived 
a trial by jury. After the case had been pending in the 
circuit court a long time, the plaintiff, on the fifteenth 
day of December, 1883, made an application for a change 
of venue, alleging as ground therefor ‘‘ that the opposite 
party had an undue influence over the inhabitants of the 
county.”’ I think this application was properly over- 
ruled by the court. Under the first clause of section 3729, 
Revised Statutes, 1879, a change of venue is allowed when 
the judge is prejudiced ; under the second, when the oppo- 
site party has an undue influence over the mind of the 
judge ; under the third, when the inhabitants are preju- 
diced ; under the fourth, when the opposite party has an 
undue influence over the inhabitants of the county. The 
plaintiff’s application fell under the fourth clause and 
implied that a fair jury could not be obtained to try his 
case, on account of the defendant's influence over the 
inhabitants of the county. After having waived a jury 
trial und accepted the judge as trier of the facts, nothing 
was left for this application to operate upon. His waiver 
of record constituted an estoppel against any application 
under that clause. There is no connection between the 
facts stated and a fair trial which had to be by the judge. 
The application was, also, defective in failing to state 
that the applicant had just cause to believe that he could 
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not have a fair trial on account of the causesalleged. R. 
S, 1879, sec. 3732. 

The certificates of deposit, which the court refused 
to allow in the trial anew before it, are four in number, for 
$1,000 each, and resemble in all respects, except as to 
the time when payable, the following one of the number: 

‘*MiIssouRI VALLEY BANK, 
** Kansas City, Mo., Nov. 31, 1880. 
“No. 1977. 

‘“R, J. Alther has deposited in this bank one thousand 
dollars, payable to the order of himself, four months, on 
the return of this certificate, properly endorsed, without 


interest. 
** RoBERT J. ALTHER, 


‘** Cashier Missouri Valley Bank.” 

Indorsed as follows : 

“Pay John Lee, or order. 

‘*Rost. J. ALTHER.”? 

It had been returned to Mr. Lee, after an indorse- 
ment by him, for collection. It is necessary to allude 
briefly to the transactions out of which these certificates 
arose. Mr. Robert J. Alther had been a member of the 
frm of R. J. Alther & Co., of St. Louis. While in said 
firm he became indebted to C. F. Aehle, of Boonville, 
who was a member of the banking firm under the name 
and style of Aehle, Dunnica & Co., which was succeeded 
by Aehle, Lee & Dunnica, of which the plaintiff was a 
member. This indebtedness was for money advanced 
and obligations incurred and discharged by Mr. Aehle to 
the use of R. J. Alther & Co. Upon request of Mr. 
Aehle, Mr. Alther, in December, 1876, forwarded to him 
the firm note of R. J. Alther & Co., in the sum of $6,000, 
payable one day after date. Upon dissolution of the 
firm of Aehle, Lee & Dunnica, this note turned up as a 
part of the assets thereof, and as such it came into the 
hands of Mr. Lee, who attended to the settlement of its 
affairs, and was looking around for the capital he had 
put into the concern. In the meantime, Mr. Alther 
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withdrew from the firm of R. J. Alther & Co., after dis. 
covering that its liabilities were getting the advantage of 
its assets, and settled in Kansas City, becoming soon 
thereafter cashier of the Missouri Valley Bank. Right- 
fully assuming that such positions of responsibility are 
not usually bestowed upon insolvent or impecunious 
persons, Mr. Lee dispatched his attorney thither for the 
purpose of collecting his note. Mr. Alther was given to 
understand that he would have to settle the note or it 
would be enforced against him by suit. Thereupon Mr. 
Alther, protesting against the validity and consideration 
of the note, finally thought it prudent to settle for it. 
He says he was induced to do this on account of the 
position he held, and out of fear of a run on the bank, 
which a suit against him might inaugurate. In settle- 
ment of the note at its face value he paid to Mr. Lee’s 
attorney $1,000 in currency, and delivered to him five 
certificates of deposit on the bank for $1,000 each, pay- 
able in three, four, five, six, and seven moths from date. 
The first one he said he paid when it was presented to 
him as cashier, through the clearing house. The other 
four are asserted for allowance against the bank in this 
case. Upon receiving the certificates the note was de- 
livered up to Mr. Alther. 

Now, at the time of issuing the certificates of the 
bank in settlement of his private debts, Mr. Alther had 
no funds on deposit in the bank ; in fact, his account in 
the bank was overdrawn. The certificates were not filled 
out in regular order from the blank certificate book, but 
were taken from the back part thereof. No memoran- 
dum of amounts or persons was left on the stubs remain- 
ing in the book to indicate for what, or to whom, the 
certificates were issued. Mr. Alther had no special 
authority for issuing them outside of his authority as 
cashier. Neither was the fact of their issue known to 
any of the other officers or employes of the bank. The 
attitude which the plaintiff occupies towards the certifi- 
cates, as indicated in the argument of his counsel, is that 
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he accepted them as transferred 


to him by Mr. Alther, in 


absolute payment of the note of R. J. Alther & Co., 
which was surrendered to Mr. 
knowledge of the condition of accounts between Mr. 
Alther and the bank, but believing that the funds were 
on deposit as represented in the certificates and as orally 
Having been issued by the proper 
officer, he contends that they should be binding upon the 
bank. He, also, contends that the cashier had special 
implied authority to issue them, resulting from certain 
facts appearing in evidence to the effect that the bank 
had no by-laws or rules, that the president was generally 
absent, and that the directors gave no personal attention 
to its affairs, but knowingly permitted Mr. Alther to do 
about what he pleased with the funds of the institution. 
This position cannot be successfully maintained. 

It is unnecessary to consider whether the cashier of 
a bank has authority, as such, to certify the existence of 
funds in the absence of actual deposits, for no such gen- 
eral authority, if possessed by him, would justify him in 
certifying his own check, or in issuing, as he did in this 
case, 2 certificate of deposit to himself. He could not do 
this without representing both sides to the transaction, 
thus perfecting a contract through only one consenting 
mind, a thing positively forbidden to agents and trustees 
in every department of agency and trust. The law will 
not permit an agent’s private interest to come between 


stated by Mr. Alther. 


himself and his principal. 


Alther, without any 


Its actual presence alway 


s 
disables the agent from binding his principal in the 


transaction. 


Claflin ve. Farmers & Citizens Bank, 25 


N. Y. 293; Mercantile Mutual Ins. Co. v. Hope Ins. Co., 
8 Mo. App. 408; West St. Louis Sav. Bank o. Shawnee 
Accordingly, when Mr. Alther, 
as cashier of the bank, certified that Mr. Alther had de- 
posited the money called for in these certificates, and 
that the bank would pay to his order the amounts so de- 
posited, upon return of the certificates, he undertook to 


Co. Bank, 95 U. S. 557. 


bind his principal in a method forbidden by law. There- 
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fore, these certificates were presumptively void upon 
their face, a fact which must have been apparent to Mr. 
Lee, or any one else, inspecting them. The plaintiff, on 
accepting them, could not maintain that he was a bone 
fide holder without notice of the cashier’s want of author. 
ity to bind the bank in issuing them. No implied 
authority in the cashier could arise from the general 
course of business in the bank. Nothing short of a sub. 
sequent confirmation of them by officers properly repre- 
senting the bank could give to them any force or validity 
whatever. 

As the evidence fails to disclose any such confirma- 
tion, the decision of the court denying allowance of 
them as lawful demands against the assets of the bank 
should be affirmed, and it is so ordered. All concur. 


Tue STATE ev vel. BRAINERD V. ADAMS, Judge. 


New Trial : COURT GRANTING OF ITS OWN MOTION. A trial court, under 
our code practice, cannot of its own motion grant a new trial, ex- 
cept where the triers of fact have erred in a matter of law or have 
been guilty of misbehavior. R. S. sec. 3705. 


Appeal from St. Louis Court of Appeals. 
REVERSED. 


Pattison & Crane and P. Wm. Provenchere for ap- 
pellant, ADAMs. 


(1) All the parties in interest are not before the 
court; Patier, the plaintiff in the original suit, who is 
the party most directly interested, not having been made 
a party to the mandamus proceeding. People v. Farquer, 
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Breese 73; Stale v. Mills, 27 Wis. 403; High on Extr. 
Leg. Rem., sec. 9, and notes. (2) The prayer of the peti- 
tion, which is to be taken as the mandatory part of the 
writ, is indefinite, and lacking in accuracy; it cannot be 
determined from that alone what judgment is to be ren- 
dered. Tapping on Mand., p. *322-326. (3) The relator 
must show a right to the specific thing asked or com- 
manded, and that must be due of the respondent. High 
on Extr. Leg. Rem., secs. 9, 10, 522; People v. Mayor, 
51 Ill. 17, 28; People v. Hatch, 33 Il. 140; Hv parte Bell, 
48 Ala. 285; 3 Black. Com. pp. 389-390. (4) A motion 
to quash is the proper mode of bringing to the considera- 
tion of the court the merits and the informalities of the 
writ. Tapping on Mand., p. *336-7; High on Ext. Leg. 
Rem., secs. 521-24. (5) The power to grant new trials is 
inherent in courts of general jurisdiction, except so far 
as it is controlled by statute. J/ceNamara v. Railroad, 
12 Minn. 394; Bartling v. Jamison, 44 Mo. 141; Schultz 
vo. Ins. Co., 14 Fla. 93; He parte Bacon, 6 Cowen 392. 
This is admitted in the opinion of the court below. 
(6) The court has power to order a new trial on its own 
motion. Williams v. Circuit Court, 5 Mo. 248; Rich- 
mond ». Wardlaw, 36 Mo. 313; Simpson v. Blunt, 42 
Mo. 542; Mills v. Scott, 99 U. 8S. 25; Hx parte Henry, 
24 Ala. 648; 3 Black. Com. 389 ; Gould v. Tatum, 21 Ark. 
330, where it is held that the statutes ‘‘ regulating’’ the 
exercise of this power are directory only. It can make 
no difference whether the errors committed on the trial 
are brought to the attention of the court by the parties, 
by being embodied in a written motion, or are so apparent 
as not to escape the court’s own notice. (7) The trial 
court may grant a new trial for errors not mentioned in 
the motion. It is only the appellate court that is pre- 
cluded from this. Fine v. Rogers, 15 Mo. 315; Leahy 
v. Dugdale, 41 Mo. 517. (8) There is no intelligible issue 
presented by the pleadings in the case of Patier v. Brai- 
nerd, and they are insufficient to support a verdict. 
There is nothing to show that the circuit court abused 
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its discretion, and this court will presume that the action of 
the nisi prius court was proper. (Goode v. Crow, 51 Mo. 
212; McGregor v. Christie, 37 Ga. 557; Meriman », 
Atlanta, 61 Ga. 222; Corteleyon v. Ten Hyck, 22 N. J. 
Law 45. (9) The writ of mandamus should not be granted 
to compel a technical compliance with the strict letter of 
the law in disregard of its real spirit. High on Ex. Rem., 
p. *13, see. 9. (10) If the court of appeals was right in 
overruling the motion to quash the alternative writ, it 
had the power to fix the terms upon which its action 
should be granted. Slate ». Rombauer, 44 Mo. 592; State 
». Knight, 46 Mo. 83; Const. of Mo., art. 6, sec. 12 ; Tap- 
ping on Mandamus, *p. 336. 


W. C. Marshall and Phillips & Stewart for relator, 


I. (1) Courts of general jurisdiction had no power 
to order new trials on their own motion even at common 
law. 2 Sharswood’s Blackstone (2d Ed.) top p. 389, and 
notes; 1 Graham & Waterman on New Trials, pp. 6 and 
9: Williams ov. Cirenit Court, ete., 5 Mo. 248. (2) The 
circuit courts of this state have no power to set aside ver- 
dicts of their own motion. R. 38., sees. 3704, 3703, 3638, 
and 3557; Bartling o. Jamison, 44 Mo. 141; Slate o. 
Rombauer, 44 Mo. 595 ; Lloyd 0. Brinck, 35 Tex. 1. The 
law is well settled that the grounds named in the motion 
for new trial are the only ones to be considered in deter- 
mining the correctness of the court's action in granting 
or refusing a new trial. Cowan vr. R. R., 48 Mo. 556; 
Brady v. Connelly, 52 Mo. 19; Matlock v. Williams, 
59 Mo. 105; Carver v. Thornhill, 53 Mo. 283; Lancaster 
vr. Ins. Co., 62 Mo. 121. (3) If the circuit court has power 
in any case to set aside a verdict of its own motion, its 
action in the present instance was not the exercise of 
sound discretion. (4) Mandamus is the proper remedy 
for the wrong complained of by relator. ///// >. Watkins, 
4 Mo. 86; Prafle vr. Cabanne, 12 Mo. 194; Lloyd vr. Brinck, 
35 Tex. 1; Boyce v. Smith, 16 Mo. 317; Virginia ». 
tives, 10 Otto 359. IL. The court of appeals was wrong 
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— : 
in including in its judgment and peremptory writ a direc- 
tionto permit either party to file a motion for a new trial, 
orin arrest of judgment in the original cause, within four 
days after obedience to the peremptory writ, because 
(1) Under the statutes of Missouri a motion for a new trial, 
or in arrest of judgment, must be filed at the term of the 
court at which the case is tried and not after. (2) The 
term of court at which the case was tried had expired at 
the time said direction was made, and said writ ordered 
to be issued. (3) The court of appeals had no power to 
enlarge the alternative writ of mandamus or to change its 
character. (4) It ean confer no power on the circuit 
court to entertain motions after verdict. (5) Neither the 
order of mandamus nor the writ can be accompanied with 
extraneous directions, touching other questions that may 
arise in the original case between its parties, affording 
affirmative relief, especially when not applied for by the 
parties. 


Henry, C. J.—Charles QO. Patier and William Wolf 
sued the relator, Brainerd, in the circuit court of St. 
Louis, of which Adams was judge, on two promissory 
notes for five hundred dollars each, of which, in his an- 
swer, defendant admitted the execution, but pleaded that 
they were given solely for the accommodation of plain- 
tiffs, and also pleaded two counter-claims. Plaintiffs 
filed their reply denying the allegations of the answer, 
and, on a trial upon the issues, the jury returned a verdict 
for defendant on both counts of plaintiffs’ petition, and 
for the defendant on the first counter-claim, and for 
plaintiffs on the second, and thereupon, the court, of its 
own motion, set aside the verdict and continued the 
cause. Within four days after the verdict was rendered, 
the defendant filed his motion in said court for a judg- 
ment on the verdict, which the court overruled. There- 
upon defendant instituted this proceeding in the St. 
Louis court of appeals, seeking by mandamus to compel 
the said judge to render a judgment on the verdict, and 
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the result was an order for a peremptory writ, command- 
ing said circuit judge to enter a judgment in said canse 
and further, to permit either party to said cause of Patier 
v. Brainerd, to file a motion for a new trial, or in arrest 
of judgment therein, within four days after the entry of 
judgment, as directed. The circuit judge appeals from 
so much of the judgment of the court of appeals as com- 
mands the entry of the judgment, and relator appeals 
from that portion of the judgment allowing the other 
party to file his motion for a new trial, or in arrest, 
within four days after the entry of judgment ordered. 
The only question which we deem it necessary to con- 
sider is, whether the court had authority, of its own 
motion, to set aside the verdict of the jury? Numerous 
authorities are cited from our own reports in support of 
the position, that the court may, of its own motion, set 
aside a verdict. The authority of the court, on motion 
of the party complaining to set aside the verdict, at com- 
mon law, is unquestionable. In VW i//iams v, Circuit Court, 
5 Mo. 248, Judge Edwards held that the circuit court 
could, and Judges Tompkins and MeGirk that it could 
not set aside the verdict of its own motion. In Richmond 
v. Wardlaw et al., 36 Mo. 313, the following language of 
Judge Edwards in Williams v. Circuit Court, supra, was 
approvingly quoted: ‘‘The sum of the whole matter, 
under our laws, then, seems to be this: a party sleeps on 
his rights until the time allowed him by law to make his 
motion for a new trial expires; he can no longer claim te 
make his motion as a matter of right, but he may after- 
wards suggest to the court, that substantial justice has 
not been done him, and the court may look into the mat- 
ter or not.’’ This, I think, is a recognition of the right 
of the court, of its own motion, to set aside the verdict, 
for if, after the time prescribed, within which a party 
may file his motion, has elapsed, the court may, on the 
suggestion of the party, set aside the verdict, why not 
of hisown motion? And is it not in effect of his own 
motion, if in such case, he sets it aside? In Simpson 0. 
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bids it.’’ 


















the suit. 





by the court of appeals, that section 











Blunt, 42 Mo. 544, the cause was tried by the court, with- 
out the intervention of a jury, and a verdict was found 
against plaintiff, but without entering a judgment, the 
cause was by the court continued to the next term, and 
again tried by the court, and the plaintiff prevailed, and 
this court, to which the cause was appealed, held that 
“the action of the court, at the first trial, was simply an 
exercise of the power of the court to grant a new trial.” 
In McCabe v. Lewis, 76 Mo. 301, it was said: 
inherent power in every court to correct an error which it 
may have committed, when no positive rule of law for- 


Q~ 


od 


‘““Tt is an 


If the court commits a palpable error, in an instrue- 
tion to the jury, or witnesses misconduct of members of 
the jury, which, on motion, would authorize it to set aside 
the verdict, shall it, on account of the ignorance, or timi- 
dity of the aggrieved party which prevents him from mov- 
ing in the matter, render an unjust judgment on the 
verdict? If the jury find a verdict palpably against the 
law as declared by the court, is it powerless to maintain 
its own dignity and self-respect, unless some one who 
feels aggrieved, shall move in the matter? 
power may be abused by the court, is no argument against 
its existence. The appellate courts will find a way to 
correct any abuse of the power by the lower courts. Itis 
conceded by the court of appeals, in the opinion delivered 
in this cause, that, at common law, this power could be 
exercised by the courts, independent of any application 
bya party for its exercise. Rer v. Atkinson, 5 T. R. 
437. And that our statute, prescribing the time within 
which a party may file a motion to set aside a verdict, 
does not confer upon the court any power which did not 
previously exist, or abridge the recognized power of the 
court, but simply regulated the privilege of the parties to 


That this 


It is contended, however, and such is the view taken 
05, Revised Stat- 


utes, is in the way of the exercise of the power by the 
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court, except upon motion of the party aggrieved. It jg 
as follows: ‘‘Only one new trial shall be allowed to 
either party, except: first, where the triers of the fact 
shall have erred in a matter of law; second, when the 
jury shall be guilty of misbehavior.” If the jury has 
erred, in a matter of Jaw, or has been guilty of misbe. 
havior, the aggrieved party has his appeal, in which the 
cause may be reviewed, on either ground. If they have 
found a verdict against the weight of evidence, the appel- 
late courts will not reverse the judgment on that ground, 
if there is evidence to warrant the verdict. If the losing 
party moves the court to set aside the verdict, becanse 
against the weight of evidence, and his motion is sus. 
tained, and another jury finds the same way, and he is 
again moved to set it aside, the statute savs it shall not 
be granted ; but, if the court should think that the ver. 
dict is against the weight of evidence, it may overrule the 
motion, and then of its own motion, set aside the verdiet, 
if the position of counsel for Judge Adams is correct, 
We cannot conceive that the statute countenances such 
a judicial farce. The court of appeals seems to have over- 
looked the distinction between a motion to set aside a 
verdict, because the jury has erred in a matter of law, or 
been guilty of misconduct, and one alleging that the ver- 
dict is against the weight of evidence. An error in mat- 
ter of law is one which the court ought to have the right 
to correct, at any time during the term. For misconduct 
of a jury the court ought, also, to have the power to set 
aside their verdict, in order to maintain its own dignity, 
and to preserve the purity of the administration of jus- 
tice. 

For the causes named in section 3705, the court, of 
its own motion, may set aside the verdict. Its common 
law power, in that respect, is not abridged by the statute. 
On other grounds than those specified in that section, the 
court cannot, of its own motion, set aside the verdict. If 
once, it could do so twice, or oftener, and the party ag- 


grieved by the verdict in the first instance, could have as . 
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many new trials as the court might feel inclined to award 
him. If the court can, of its own motion, in the first in- 
stance, set aside the verdict because against the weight of 
evidence, it would, on the second trial, be an answer to 
the motion fora new trial filed by the party against 
whom the verdict was rendered on the first trial, that he 
had once had a new trial, and this result might follow : 
The verdict of the first jury may have been satisfactory 
to him; the second jury may, if he was defendant, find 
a larger, or, if plaintiff, a smaller sum than was awarded 
in the first verdict; and the first time he has asked or 
desired a new trial he is refused, because the court has 
seen proper to set aside a verdict, which both parties 
were willing to abide by. 

If the defendant in a cause denies any liability to 
plaintiff and the jury finds against him, it is, on the face 
of the record, in his favor, if the court of its own motion 
sets aside the verdict. If the plaintiff recovers less than 
he claims, it is in his favor, on the face of the record, if 
the court sets aside the verdict of itsown motion. It may, 
in fact, be otherwise. Hence the impropriety of the court, 
of its own motion setting aside the verdict unless asked 
to do so by the party aggrieved, if the cause for setting 
it aside, be other than those specified in the statute. The 
statute seems to recognize and maintain the sanctity of 
the trial by jury, and section 3705 was evidently intended 
to prevent any interference with the verdict after one new 
trial granted, on any other grounds than a mistake of 
law, or such misconduct on the part of the jury, as im- 
peaches the integrity of their verdict. It does not appear 
in his order setting aside the verdict, upon what grounds 
Judge Adams made it. It may have been for one of the 
causes named in the statute, and there is enough in the 
record, we think, to have justified him in making the 
order for the first cause specified in section 3705. We 
must assume that, if there was any ground upon which 
his action could be maintained, it was based upon that, 
and not upon another that would not maintain it. 
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The judgment of the court of appeals is reversed and 


the cause remanded to that court, with directions to enter 
a judgment refusing the peremptory writ. All concur. 
Sherwood, J., in the result. ; 


1. 





Muetter, ef al. v. KArssmann ef al., Appellants, 


Husband and Wife: HIS POWER OVER HER LAND, NOT HER SEPA- 
RATE ESTATE. A husband cannot charge, bind or convey land of 
his wife in which she has no separate estate, except by deed duly 
executed and acknowledged in conjunction with her in the manner 
provided by statute. Overruling Kanaga v. R. R., 76 Mo. 207. 


Married Woman, Promise of: SEPARATE ESTATE: SPECIFIC PER- 
FORMANCE. A promise of a married woman can only affect or bind 
her land in which she has a separate estate. And when her title is 
such an one as falls within the provisions of section 3295, Revised 
Statutes, her parol promise, though made in conjunction with her 
husband, constitutes no basis for specific performance. 


Parties : EJECTMENT : HUSBAND AND WIFE: MISJOINDER OF PARTIES: 
AMENDMENT IN THIS COURT BY STRIKING OUT NAME OF PARTY. In 
this state a wife is not a necessary party to an actior of ejectment 
by her husband for her land. But if she be improperly joined in 
such action, objection should be made to such misjoinder in the 
trial court, and, in any event, this court, as wellas the trial court, 
may, under the provisions of the statute respecting amendments, 
strike out her name. Following Cruchon v. Brown, 57 Mo. 38, and 
Weil v. Simmons, 66 Mo. 617. 


Appeal from Buchanan Circuit Court.—Hon. Jos. 


P. Gruss, Judge. 


AFFIRMED, 


This was an action of ejectment by Christian Mueller 


and Frederika Mueller, his wife, for lot 6 in block 26 in 
the city of St. Joseph. Defendant, Kaessmann, the ten- 
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ioe 
ant, answered, stating that he held under the trustees of 
the ‘Evangelical Lutheran St. Peter's Congregation,” a 
church of which he is pastor. The trustees, who are 
joined as defendants in the petition, set up that their pos- 
session was solely as trustees of said church, which was 
organized in 1875, mainly through the activity and solici- 
tation of the plaintiffs, who were also members of the 
church, Christian Mueller being treasurer and trustee ; 
that said Christian Mueller proposed to defendants and 
their associates to organize the church and promised, if 
they would so join with him, to buy the property in 
question and donate it, or its use, to the church, for reli- 
gious purposes, the defendants to pay two hundred and 
fifty dollars of the purchase price, which they did, and 
also to make certain improvements on the property, build 
a parsonage, and bear the burden of supporting the 
church. That in compliance on their part, the defend- 
ants and their church brethren, in various ways, contrib- 
uted in money and labor, a large amount, the parsonage 
was built, the church repaired and fitted up, a pastor 
called and put in possession, and the regular and customary 
meetings of such an organization held; that soon after 
the church was organized, some question being raised 
about the terms of Christian’s promise to donate the 
church, he gave the church council the following 
writing : 

‘Sr. Josepu, Mo., October 14, 1876.—I, the under- 
signed, declare hereby that I am ready to give the Evan- 
gelical Lutheran St. Peter’s Congregation a free deed for 
the church property and parsonage as soon as the costs 
for building the parsonage and other debts are paid. 

*“*CHRISTIAN MUELLER.’ 


Whereby plaintiff, Christian, declared he was the 
owner of said property, and on the faith of said promise 
the defendants incurred the expenditures aforesaid ; 
that the plaintiff, Christian, advanced, as treasurer of 
the church society, what was necessary over and above 
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the contributions of defendants, to build the parsonage 


all of which was tendered to him before the commence. 
ment of this suit, which tender is renewed in the answer. 
The answer further avers that the plaintiff, Mrs. Mueller, 
is a mere depositary of the title, the same having been 
made to her merely for the convenience of her husband: 
that she paid no part of the purchase price, and knew 
the purpose for which the property was bought, and was 
actively engaged with her husband in organizing said 
church, holding out to all her husband’s promised dona- 
tion as an inducement to join and contribute to the sup- 
port of the church and improvement of the property, 
The answer concluded with a prayer for specific perform. 
ance and for general relief. 

Plaintiff filed a general denial, also pleaded the stat- 
ute of frauds, and averred an offer to return the two 
hundred and fifty dollar note given for defendants’ share 
of.the purchase price. On the trial, plaintiffs, to sus- 
tain their action, read in evidence a warranty deed 
whereby John DeClue and Ellen DeClue, his wife, for 
the consideration of twenty-two hundred and _ fifty dol- 
lars, on September 23, 1875, conveyed the premises to the 
plaintiff, Frederika Mueller, the habendum clause being, 
‘‘to have and to hold the said premises with all the 
rights, privileges, and appurtenances thereto belonging 
or in any way appertaining unto the said Frederika 
Mueller, her heirs and assigns, forever.’’ This deed was 
acknowledged in due form and was recorded October 1, 
1875. 

After proof by plaintiffs of the rental value of the 
premises, defendants read in evidence the instrument of 
writing executed by Christian Mueller and recited in the 
answer and also offered other evidence tending to sup- 
port the allegations of the answer. The cause was tried 
by the court sitting as a jury and resulted in a finding 
and judgment for plaintiffs. The motion for a new trial 
assigned the usual grounds therefor, and also ‘‘that the 
recovery must be had in the name of plaintiff, C. Mueller, 
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a 
alone, and the female plaintiff being an improper party, 
the defendant’s defence was a complete bar and estoppel 


s 


to any recovery by him.’ 
Vinton Pike for appellants, 


(1) The trustees having paid a part of the purchase 
price of the church property, before or at the time of con- 
veyance,a proportionate trust resulted in their favor. They 
have the admitted equitable title to an undivided 33,59, (4) 
of the original purchase (4 Kent’s Com. 344-6 [366-7]), not- 
withstanding the other issues may be decided for plain- 
tiffs. (2) This title gives them the right to possession of 
their undivided portion, and cannot be destroyed or taken 
away by a tender back of the consideration paid for it. 
But no tender was made; the allegation in the reply was 
not sustained; for aught the court can know Ludwig 
Mueller still retains the note, or has collected it. Mohan 
e. Waters, 60 Mo. 170; Pratt v. Morrow, 45 Mo. 404; 
Kerr v. Bell, 44 Mo. 120. (8) Plaintiffs concede they 
ought not to recover without returning something, and 
their offer has not been made good. (4) The defendants 
took possession under a parol gift and made valuable im- 
provements. There is no material difference between a 
sale anda gift. Tyler v. Eckhart, 1 Binney 378; Halsa 
». Halsa, 8 Mo. 303; Bowles v. Waltham, 54 Mo. 264; 
Rumbolds v. Parr, 51 Mo. 598. (5) Putting the title 
in Mrs. Mueller’s name does not affect the right of de- 
fendants. ‘‘Coverture will not be allowed to operate as 
a sword instead of a shield.””, Barnum v. Bobb, 68 Mo. 
619; Leahey v. Leahey, 11 Mo. App. 413. (6) Mrs. 
Mueller was bound by the acts and promises of her hus- 
band. Wilkerson v. Allen, 67 Mo. 502. 


Woodson, Green & Burnes, and Judson & Motter, 
for respondents. 


(1) The evidence is clear that long before the par- 
VoL. 84—21 
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sonage house was built or contracted for the legal title to 
the property in suit was vested in the female plaintiff by 
deed duly recorded in the recorder’s office of Buchanan 
county ; that there is no pretense that said female plain. 
tiff ever agreed at any time to convey the property to 
the church. Certainly her husband had no power to 
bind her to make a conveyance ; even if he had attempted 
to do so, the recordation of the deed from DeClue to her 
imparted notice to everybody of her claim to and owner. 
ship of the property. 2 Wag. Stat., 935, sec. 14; War- 
nell ». Kern, 51 Mo. 150; Clark v. Rynex, 53 Mo. 380; 
Whitney v. Stewart, 63 Mo. 360. (2) The evidence, all 
taken together, shows, most satisfactorily, that Christian 
Mueller only agreed to give the property to the church 
when the church refunded to him the purchase money 
paid to DeClue for the property. There is no claim on 
the part of appellants that this money was ever paid or 
tendered to him. (3) The evidence shows that the church 
paid no considerable part of the cost of the parsonage, 
Mueller paid the note for two hundred and fifty dollars 
given for putting seats in the church—offered it in evi- 
dence upon the trial below, and appellants’ own witness 
stated that it had been paid by Mueller. Appellants’ 
own evidence established the fact that Mueller had paid 
more than five hundred dollars for erecting the parsonage 
that cost about six hundred dollars. (4) The evidence 
offered by the appellants to establish Christian Mueller’s 
promise to convey the property, is too contradictory and 
unsatisfactory to authorize the court to act upon it. 
1 Story’s Equity Jurisprudence (12 Ed.) sec. 767. (5) But 
even if it should be conceded for the purposes of this 
argument, that C. Mueller did have an agreement with 
the church that he, upon certain conditions, would con- 
vey the property, as contended for by appellants, we hold 
that they have wholly failed to show that the conditions 
have been complied with. (6) There is no pretense that 
Christian Mueller was in debt at the time he gave the 
property to his wife, and directed the deed to it to be 
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made to her by DeClue; or, thatit was done to hinder, 
delay or defraud creditors. (7) Not only did the deed of 
record to Mrs. Mueller impart notice of her ownership of 
the property to everybody, under our statutes, but the 
evidence shows that in the church meetings and among 
the members of the church, the title to the property was 
questioned, and they were thus put upon inquiry as to 
the title. 





SuERwoop, J.—I. Mrs. Mueller being seized of the 
fee in the land, having no separate estate therein, her 
husband was powerless to bind, charge or convey the land 
except by a deed duly executed and acknowledged in 
conjunction with his wife. This point, which arises on 
the provisions of the statute (R. S., 1879, sec. 3295), has 
been uniformly and frequently ruled in this way by this 
court, ever since the statute was first enacted. 1 Wag. 
Stat. 935, sec. 14; Wannall v. Kem, 51 Mo. 150; Clark 
v. Bank, 47 Mo. 17; Clark v. Rynex, 53 Mo. 380; Silvey 
2. Summer, 61 Mo. 255; McBeth vo. Trabue, 69 Mo. 642; 
Bartlett v. O' Donoghue, 72 Mo. 563; Goff ». Roberts, 
972 Mo. 570 ; Hord ». Taubman, 79 Mo. 101. 

II. And because Mrs. Mueller had no separate es- 
tate in the land, any promise made by her, if she made 
any, could not affect, nor have any effect on, her legal or 
equitable interest in the land; and this owing to her 
common law marital disability. Shroyer v. Nickell, 55 
Mo. 264; Whitely v. Stewart, 63 Mo. 360; Hord ov. 
Taubman, 79 Mo. 101; Bagby v. Emberson, 79 Mo. 139; 
Meier v. Blume, 80 Mo. 179; Atkison v. Henry, 80 Mo. 
151. 

For the reasons aforesaid, no specific performance 
could be decreed against her, or against her husband, and, 
therefore, judgment affirmed. All concur. 


On Rehearing. 


SHERWOOD, J.—This cause has been re-argued. Two 
points are urged why a different result should have been 
reached in the original opinion. They are, first, that 
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Christian Mueller, the right of action for the possession 
of the land being in him alone, was estopped by his con- 
duct from maintaining ejectment, and, second, that hig 
wife was not a proper party plaintiff. These points will 
be considered in the order presented. 

I. Mrs. Mueller was seized of the land in fee in the 
ordinary way, no separate estate being created by the 
deed conferring title upon her. To her title, therefore, 
section 3295 of the statute applies: ‘The rents, issues, 
and products of the real estate of any married woman, 
and all money and obligations arising from the sale of 
such real estate and the interest of her husband in her 
right in any real estate which belonged to her before 
marriage, or which she may have acquired by gift, grant, 
devise, or inheritance during coverture, shall, during 
coverture, be exempt from attachment, or levy of execu- 
tion for the sole debts of her husband ; and no convey- 
ance made during coverture by such husband of such 
rents, issues, and products, or of any interest in such real 
estate shall be valid, unless the same be by deed executed 
by the wife jointly with her husband and acknowledged 
by her in the manner now provided by law in the case of 
conveyance by husband and wife of the real estate of the 
wife.”’ This statutory language would appear to be too 
plain to admit of and support but one meaning: that by 
its express terms the husband during coverture is cut 
off, deprived, disabled, and foreclosed from the exercise 
of his common law rights in his wife’s land; and this 
I propose to verify. 

What were the rights of the husband at common 
law in the land of the wife? These: he was jointly 
seized with her of that land; had, jure uxoris, the ex- 
clusive right to the possession of that land, its rents 
and profits; could make a tenant to the precipe; could 
lease or mortgage the land by his own deed alone, or, 
by his deed, without joining his wife with him, con- 
vey his marital interest in the land, which conveyance 
would be good during their joint lives, and his free- 
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hold estate might have been seized and sold on execu- 
tion. 2 Kent Com. 130, 131; 1 Bishop on Mar. Wom., 
sec. 529; Clancy on Rights, 162. If the statute I have 
quoted does not change the marital status of husband 
and wife in respect to the wife’s land as it existed at 
common law, it would be impossible to conceive of any 
force of language or collocation of words which could 
accomplish that purpose. It seems too clear for argu- 
ment that if heed be given to the plain letter of the 
statute, that no other rational conclusion can be reached 
but that it is a disabling statute which, by force of its 
‘own inherent potency, changes the common law relations 
between husband and wife, so far as concerns land held 
by her in severalty, and lays the iron hand of its re- 
strictive rigor not only on his creditors, but likewise on 
him, preventing them from selling under execution his 
interest in such land for his sole debt, and him from con- 
veying during coverture, the ‘‘ rents, issues, and products, 
or of any interest in such real estate,’ unless by deed 
executed and acknowledged conjointly with his wife. 
That this is the effect of the statute has been frequently so 
tuled by this court. Clark v. Bank, 47 Mo. 17; Hall ». 
Stephens, 65 Mo. 670; Warnall v. Kem, 51 Mo. 150; 
Silvey v. Summer, 61 Mo. 255; McBeth v. Trabue, 69 
Mo. 642; Clark v. Rynex, 53 Mo. 380; Bartlett v. 
0 Donoghue, 72 Mo. 563; Hord v. Taubman, 79 Mo. 
101: In the case last cited it was said: ‘‘In a conveyance 
made under the provisions of the statute, of the fee of 
the wife, the title can only be transferred as an indivisi- 
ble integer, or not at all.”’ 

In McBeth v. Trabue, supra, it was ruled that where 
the wife was seized in fee of the land and conveyed it in 
1873, the prior sole conveyance by the husband of a por- 
tion of the land for the purpose of dedicating it as a 
public road, would be utterly inoperative against such 
subsequent deed notwithstanding the county court and 
the public as well as the husband, wife, and children had 
accepted and used the road as a public road, and that the 
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grantee under the deed of 1873 could maintain trespasg 
against those who interfered With their rights in ‘that 
portion of the land which the husband of their grantor 
had attempted to convey by his deed of dedication. [In 
Bartlett ». O' Donoghue, supra, the plaintiff brought 
ejectment and after showing title in the wife, in order 
to show title in himself offered, without objection, 
an unacknowledged deed from the husband and wife to 
himself. After adverting to the provisions of the 
statute already quoted, and ruling thatasto the wife no 
title passed by the deed, it was said: ‘‘ Nor can it be 
held to convey the marital right of possession of the 
husband, inasmuch as the statute provides that no con- 
veyance of such interest shall be valid unless the same 
be by deed executed by the wife jointly with the hus. 
band and acknowledged by her in the manner provided 
for the conveyance by husband and wife of the real estate 
of the wife. 2 Wag. Stat. 935, sec. 14. The plaintiff, 
therefore, has failed to show any right of possession 
whatever, and the judgment cannot be permitted to 
stand.”’ 

This review of other cases brings me to that of Kan- 
aga v. R. R., 76 Mo. 207, upon which defendants, with 
all confidence, rely. In that case it was ruled that the 
husband and wife’s consenting that a railroad company 
should enter upon the land of the wife, and construct its 
road, would prevent the husband and wife from subse- 
quently maintaining ejectment against such company, 
and that the estoppel of the husband, by his conduct in 
the premises, would prevent either husband or wife, or 
both of them, from recovering possession of the land 
during the existence of the marriage relation. The cases 
of Bartlett v. O’ Donoghue, and of McBeth v. Trabue, 
supra,were pressed upon our attention both in argument, 
and in brief in Kanaga’s case, but passed unnoticed, or, 
if considered by this court at all, were evidently consid- 
ered as having no bearing on the question then at issue. 
So that the rulings of this court on this subject, when 
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placed in juxtaposition, may be summarized thus: That 
the marital right of possession of a husband in his wife’s 
real estate, held by her in severalty, under the provis- 
ions of the statute respecting married women, cannot 
pass by his sole deed, and such deed is utterly worthless 
as a basis for a recovery of the possession of the prem- 
ises by the grantee of the husband in an action of eject- 
ment, but that while this is so, if the husband, instead 
of making a void and valueless deed executed by him- 
self alone, should give a railroad company parol permis- 
sion to construct its road over his wife’s land, and the 
road be accordingly constructed, this would, during cov- 
erture, prevent any recovery of the land thus dedicated, 
and his right to the possession of the dedicated strip as 
well as that of his wife be cut off during that period. I 
freely confess my inability to perceive the force of the 
reasoning which reaches such an anomalous result ; which 
denies to the sole deed of the husband, though executed 
and hedged about with all the solemnities known to the 
law, any more operation than a sheet of blank paper, 
and yet bestows upon his ‘‘word of mouth,” his oral 
permission, such title-conveying force ! 

Iam unable to see why his act in pais can cut a 
wider swath than his solemnly executed deed. Speaking 
on this point an eminent author says: ‘‘The importance 
of fixing as far as may be, by proper limits, the doctrine 
of estoppel iz pais, in its application to titles of real 
estate, seems to require some additional illustrations to 
what has already been said. And, in the first place, an 
estoppel in pais, where it applies, is as effectual as a 
deed, but no more so. So that, if the party doing the 
act could not have made a deed of the land in question, 
his act cannot create an estate by estoppel in the same.” 
3 Washburn on Real Prop. 77. The principle thus 
enunciated seems so obviously correct, so self-evident, 
that it should command the immediate assent of every 
legal mind. If its correctness be conceded, then Kanaga’s 
case was improperly decided, in that it empowers the 
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husband to do more by his act én pais than he could by 
his deed, and by his deed he could do nothing. In Ten. 
nessee, where a married woman’s act, similar in all re. 
spects to the one at bar, fell under discussion, the 
Supreme Court, after adverting to the common law doce. 
trine respecting the husband’s marital interest in his 
wife’s land, his ability to convey that interest by his sole 
deed, which would bestow upon the purchaser his free. 
hold estate, having a duration commensurate with the 
joint lives of husband and wife, possibly during the 
life of the husband, and rendering the wife powerless 
either at law or in equity to regain, during coverture, 
the possession of the land, remarked respecting the act 
referred to: ‘‘ By that act the common law is materially 
changed. It not only protects the husband’s interest in 
the lands of the wife from seizure and sale by his cred- 
-itors, during her life, but it likewise disables the hus- 
band to sell or dispose of such interest, by his own act, 
during the wife’s lifetime, without her joining in the 
conveyance. By the necessary construction of this act, 
the wife cannot be deprived either of the title, or pos- 
session of her lands, except by her own voluntary act.” 
Coleman v. Satterfield, 2 Head 259. To the same effect is 
Jenney v. Gray, 5 Ohio St. 45. 

If, as already stated, the statute under consideration 
is a disabling statute, one whereby a husband is shorn 
of his common law marital interest in his wife’s 
land, so far as any disposition of it is concerned, it must 
needs follow that his situation toward his wife’s land is 
precisely the same as hers towards his land, the statute 
enabling her to convey her interest in his land by com- 
plying with certain conditions ; and the statute disabling 
him from conveying his interest in her lands unless upon 
compliance with similar conditions. In a word, under 
the act in question, the husband as well as the wife, 
labors under the disabilities of coverture, and can do no 
more than could the wife in similar circumstances. 
Speaking on this subject of a married woman’s disability 
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in this regard, a distinguished writer says: ‘‘A married 
woman could not do by acts in pais what she could not 
do by deed. She could not by her own act enlarge her 
jegal capacity to convey an estate. To say that one © 
might by acts in the country, by admission, by con- 
cealment, or by silence, in effect do what could not be 
done by deed, would be practically to dispense with 
all the limitations the law had imposed.’”’ Bigelow on 
Estop. 510. Applying to the case at bar the fore- 
going reasoning and authorities, I think it abundantly 
clear that to continue to give to the statute in ques- 
tion the construction already placed upon it by this 
court, would be to overthrow, set at naught, and nul- 
lify its provisions. I am, therefore, constrained to say 
that in my opinion Kanaga’s case, in so far as it con- 
flicts with the views herein expressed, should be no 
longer adhered to. 

Another reason occurs why there can be no es- 
toppel in pais in this case, and that is, that the deed 
which conveyed the land in controversy to Mrs. Muel- 
ler in fee, was on record, and notice to all the world 
of just where the title was. The doctrine of estoppel 
cannot be successfully invoked where everything is 
equally well known to both parties, or where, though 
ignorant of the true state of the title at the time of 
the occurrence of the act which is claimed as an estop- 
pel, the party making such claim had the means of 
ascertaining the truth of the matter, by reference to 
the records. 3 Washburn on Real Prop. 74; ill ». 
Epley, 7 Casey 331; Brant v. Virginia, &c. Co., 3 
Otto 326. ° 

II. I come now to consider whether the wife was 
a proper party plaintiff, and if not a proper party, the 
effect of such misjoinder on the judgment recovered in 
the lower court. Section 3515, Revised Statutes, 
designates seven causes of demurrer, the last being: ‘‘ That 
a party plaintiff, or defendant, is not a necessary party 
to a complete determination of the action.”? And sec- 
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tion 3519, 76., provides that if no objection be taken 
to the petition, either by demurrer or answer, the de. 
fendant shall be deemed to have waived the same, ex. 
cept only that the petition does not state facts, ete.. 
and that the court has no jurisdiction, etc. As the 
defendants raised no such objection in the lower court, 
in the manner the statute has pointed out, they cer. 
tainly cannot raise it here, for the first time, granting 
that the objection was in all respects a tenable one, if 
opportunely made. Hdmondson vo. Phillips, 73 Mo. 57; 
Kellogg v. Malin, 62 Mo. 429. 

At common law it was necessary for the husband 
to join his wife with him in an action to recover the real 
estate of the wife. 1 Chitty’s Plead. 84; Weller ». 
Baker, 2 Wilson 414; Thacher v. Phinney, 7 Allen 
146; 1 Bulst. 21. And, certainly, under our code, which 
permits that all parties in interest may be made plain- 
tiffs (sec. 3464), and which requires that actions be 
prosecuted in the name of the real party in interest 
(sec. 3462), it would seem that the joinder of the wife 
with the husband in an action for the possession of 
her realty, would be unobjectionable, as she is the 
meritorious cause ; and if the common law rule has not 
been abrogated by our code it would seem that she 
must be joined. It has, however, been otherwise de- 
cided in this state, the husband being regarded as the 
only necessary party plaintiff in actions for the recov- 
ery of her lands. Gray v. Dryden, 79 Mo. 106; 
Cooper v. Ord, 60 Mo. 420, and cases cited. But waiv- 
ing all that, say that in the present case she was im- 
properly joined with her husband, such joinder is not 
a fatal error, and may be corrected in this court by 
striking out her name as party plaintiff, and leaving 
the judgment to stand in the name of the husband 
alone. This point has been so ruled in at least two 
cases by this court, and has thus passed into prece- 
dent. Cruchon v. Brown, 57 Mo. 38; Weil v. Simmons, 
66 Mo. 617. And our statute expressly authorizes it, 
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by permitting the trial court after final judgment in 
furtherance of justice, and on such terms as may be 
just, to amend, in affirmance of the judgment, any 
record, pleading, process, entries, returns, or other pro- 
ceedings in the cause, by adding or striking out the 
name of a party, or a mistake in any other respect, 
ete., and providing that such judgment shall not be 
reversed or annulled therefor ; (section 3570). And sec- 
tion 3582, after prohibiting a judgment from being 
“stayed, reversed, or impaired, or in any way affected,”’ 
in consequence of a great number of enumerated mis- 
takes, proceeds to enter a similar prohibition against 
such reversal because of ‘“‘any informality in entering 
a judgment, or making up the record thereof,” or ‘‘for 
any other default or negligence of any clerk or officer 
of the court or of the parties, or of their attorneys by 
which neither party shall have been prejudiced.’’ These 
ample provisions are followed by those of section 2583, 
whereby it is provided that ‘‘the omissions, imperfec- 
tions, defects, and variances in the preceding section 
enumerated, and all others of a like nature, not being 
against the right and justice of the matter of the suit, 
and not altering the issue between the parties on the 
trial, shall be supplied and amended by the court where 
the judgment shall be given, or by the court into which 
such judgment shall be removed by writ of error, or by 
appeal.’ Assuredly, if the legislature has the power 
to confer authority on the courts to make such an 
amendment as is above suggested, then doubtless such 
authority has been conferred. If such language does 
not confer it, then the statute is meaningless. 

This matter is discussed at large in 8 Central Law 
Journal, 340, where the authorities and our statutory 
provisions are commented on quite fully. In New York, 
from which state we have derived our code, it is a mat- 
ter of common occurrence to make such amendments as 
have been mentioned, and no one of the great array of 
learned lawyers who abound in that state has ever ques- 
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tioned the power of the courts, , otter trial or appellate, 
under such a statute. Ackley v. Tarbox, 31 N. Y. 564; 
Angell v. Cook, 2 N. Y. Sup. Court, 175; 2 Wait’s Prag, 
506, et seq.; 7 Ib. 186. 

For these reasons the judgment should, as at first 
ordered, stand affirmed. Norton and Black, JJ, 
concur. 


Henry, O. J., and Ray, J., Dissentina. We adhere 
to the original opinion filed in this cause, but dissent 
from this. 





Hammons Vv. Renrrow et al., Administrators, Plaintiffs 
in error. 


1. Probate Court: JuRISDICTION. Where the husband in his life time 
received from the wife money, being the proceeds of the sale of her 
realty, with the understanding that he was to loan it out for the use 
and benefit of her sons by a formér marriage, the probate court 
has jurisdiction to allow in favor of the sons a demand for such 
money against the estate of the husband. And this is true whether 
the demand be regarded as a legal or equitable one. 


Husband and Wife: CONTRACTS BETWEEN: EQUITY. An agree 
ment between a husband and wife, whereby the former receives her 
personal property to hold and manage as her trustee or agent, or 
for her minor children, is binding upon him in equity. 


Parties, Defect of: WAIvEeR. Objections because of defect of 
parties must be seasonably made, or they will be deemed waived. 
They come too late in a motion for a new trial. 


Error to Moniteau Circuit Court.—Hon. E. L. Epwarps, 
Judge. 


AFFIRMED, 
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Draffen & Williams and Moore & Williams for 
plaintiffs in error. 


(1) The circuit court tried the cause and rendered its 
jadgment on the theory that the proceeding was an equi- 
table one. The probate court had no equitable jurisdiction. 
Walker v. Walker, 25 Mo. 367; Butler-v. Lawson, 72 
Mo. 244; First Baptist Church v. Robertson, 71 Mo. 326, 
(2) Plaintiff had no valid claim against the estate. The 
money, 28soon as it came into the possession of the wife, 
became the individual property of the husband. Schou- 
le’s Dom. Relations, $$ 80-84; Walker's Adm’r », 
Walker, 25 Mo. 375; Tillman v. Tillman, 50 Mo. 40; 
Woodford v. Stephens, 51 Mo. 443; Kidwell v. Kirk- 
patrick, 7 Mo. 214; Spencer v. Vance, 57 Mo. 427. 
Tyler on Infan. and Cov., p. 361. (3) There is not 
sufficient legal evidence to establish a trust against Ren- 
frow. Loose conversations cannot be construed into a 
promise. Woodford v. Slephens, supra; Kay v. Wilson, 
64 Mo. 493; Lane v. Hwing, 31 Mo. 75. The parties are 
dead and their declarations should be clear and un- 
questionable to create a trust. Ringo v. Richardson, 
53 Mo. 385; 1 Greenl. Ev., secs. 45 and 200. 


L. F. Wood and Smith & Krauthoff for defendant 
in error. 


(1) The receipt of plaintiff and his brother was not 
binding on them, they being minors, and besides a receipt 
is not evidence of a conclusive character. (2) Plaintiff is 
the only person entitled to any part of the fund ; the evi- 
dence being clear that the money was to be paid to plain- 
tiff’s mother’s children, her ‘* boys,’’ when they became 
twenty-one years of age. Plaintiff is the only one who 
arrived at that age, the others having died childless while 
yet minors. (3) The sale of the farm at the request of 
Renfrow and the reception of the money from his wife is 
a sufficient consideration to support the agreement made 
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by Renfrow to loan the money for the use of his wifes 
children, and pay it over to them when they became of 
age. Walker v. Walker, 25 Mo. 374; Lawson v. Lawson, 
46 Mo. 82; Denings v. Williams, 26 Conn. 226; Mp. 
risson, adm’r, v. Morisson, 4 Met. 84; Haber v. Haber, 
10 Ohio 371; 2 Story’s Eq. (12th Ed.) sec. 1380. (4) It 
was not necessary for plaintiff to seek his remedy ip 
equity. The demand was really a legal one for money 
had and received. Lockwood v. Kelsea, 41 N. H. 185; 
Roberts v. Mosely, 51 Mo. 282; Bair v. Cubbage, 52 Mo, 
404; 2 Story’s Eq., sec. 843; Jnswrance Co. v. Roulet, 
24 Wend. 505; Rogers v. Daniell, 8 Allen 343; Fanelly 
v. Ladd, 10 Allen 127 ; 1 Chitty Pl. (16 Am. Ed.) p. *362, 
note 7; Lathrop v. Bampton, 31 Cal. 17; Brown », 
Lambert, 33 Gratt. 256; Oliver v. Piatt, 3 How. 333; 
Law v. Thorndike, 20 Pick. 317; Johnson v. Ames, 11 
Pick. 173; Mills v. Post, 70 Mo. 426; s. c. 7 Mo. App. 
519; Zrecotheck’v. Austin, 4 Mason’C. C. 29, 30. By 
the sixth section of the act establishing the probate court 
of Moniteau county, that court was invested with ‘ex. 
clusive original jurisdiction * * * to hear and deter- 
mine all suits and other proceedings instituted against 
executors and administrators upon any demand against 
the estate of the testator or intestate, subject to appeal 
to the circuit court.” (Acts of 1849, pp. 431, 432.) So 
that upon the facts of this case, the probate court alone 
had original jurisdiction of it. Cones v. Ward, 47 Mo. 
289; Dodson »v. Scroggs, 47 Mo. 287; Titterington 2, 
Hooker, 58 Mo. 593; Pearce v. Calhoun, 59 Mo. 271; 
Wernecke v. Kenyon, 66 Mo. 283; Hnsworth v. Curd, 
68 Mo. 282; Julian v. Ward, 69 Mo. 153; Wernse ». 
MecPike, 76 Mo. 249. The term demand is one of the 
most comprehensive in law. Mayberry v. McClurg, 51 
Mo 256. 


Ray, J.—This cause was begun tn the probate court 
of Moniteau county in November, 1878, for the allowance 
of a demand against the estate of Mark Renfrow, de- 
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ceased, and was tried and determined upon the following 
amended account: 


Estate of Mark Renfrow to Wm. H. Hammons, Dr. 
To money received by Mark Renfrow in trust 
for William H. Hammons, Charles P. Ham- 
monsand Burtie Hammons, loan to W. Ren- 
frow, April 3, 1867, at 10 per cent. compound 
EE eee tere caper ae ee pr ee $ 960.00 
Interest on same to February 19, 1876....... 778.00 





$1,738.00 
CREDITS, 


February 19, 1876, by amount paid Wm. H. 
Hammons and Charles P. Hammons .......$ 536.18 





$1,201.82 
Interest to December, 1878........cccceeccesees 363.80 


$1,565.62 

On atrial in the probate court said account was 
allowed, in the sum of four hundred and eighty-three 
dollars, from which defendants appealed to the circuit 
court, where, upon a trial anew, the plaintiff had an 
allowance for the sum of $1,300, from which the cause is 
brought here by writ of error by the defendants. 

The material facts appearing in evidence are, in 
substance, as follows: In 1866, Mark Renfrow, the de- 
ceased, married Mrs. Hammons, the mother of the plain- 
tiff. At the date of the marriage Mrs. Hammons was a 
widow with three children, all boys: Wm. H., the plain- 
tiff, Chas. E. and Asa Burt Hammons. There were, also, 
one half brother, and two half sisters, of the Hammons 
boys, the children of her first husband by a former mar- 
riage. Asa Burt Hammons died in the lifetime of his 
mother, and Charles after her death ; both unmarried 
and without issue. The half brother, John C. Hammons, 
also died unmarried and without issue ; the half sisters, 
Mrs. Graves and Mrs. Rector, are still living. At the 
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date of said marriage, said Renfrow also had children by 
a former marriage, and was possessed of a good property, 
and the plaintiff’s mother then owned some personal 
property and alsoa farm of eighty acres in Cooper county, 
purchased out of the proceeds of her dower in her 
former husband's estate. There was no ante-nuptial 
agreement between them, nor any issue of this marriage, 
Mrs. Chiles, the sister of Mrs. Renfrow, and aunt of the 
plaintiff, testified on behalf of plaintiff that some months 
after her marriage Mrs. Renfrow sold said tract of land, 
or farm in Cooper county to one David Shell, and re. 
ceived the purchase money herself ; that she received itin 
her own hands, wrapped it up and said that it was for her 
little boys; that she was present when she made the sale 
and that she showed her the money, in her hands, and 
said ‘‘ thisisformy little boys.’’ This witness further said 
that on one occasion, in February, 1873, when Renfrow 
was going for the doctor, she heard her sister ask Ren- 
frow what he was going to do about the money, and that 
she thought it ought to be made secure, and that Ren- 
frow said that she need not be uneasy, that the boys 
should have the money; but he thought he ought to 
have the interest to pay doctors’ bills.. This witness also 
said that Mark Renfrow loaned out this money, but she 
did not remember the names of the parties to whom it 
was loaned. It does not appear by direct testimony pre- 
cisely when the husband acquired the possession of this 
money from the wife, or what occurred between them, at 
the time, in reference thereto, if anything. 

Brizindine, a witness for plaintiff, testified that after 
Mark Renfrow was married to Mrs. Hammons, plaintiff’s 
mother, he desired to borrow some money and went to 
Mr. Renfrow to borrow it; he said he had some money, 
and said he had a note, drawn up for compound interest, 
**T told him I didn’t want to borrow it and give sucha 
note ; then he told me the reason why he had the note 
drawn that way was because the money he proposed to 
loan belonged to the Hammons heirs, the children of his 
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wife by a former husband; in connection with this he 
said he was so particular because this was their money, 
and he wanted to let it out for their benefit that way ; he 
said he had persuaded Linecy, his wife, it would be better 
to sell her land, and put out on interest, than to rent the 
place till they became of age. This was directly after the 
sale of his wife’s land, as I understood it; this land was 
eighty acres she had bought in Cooper county, with 
money she had received from the sale of her dower in- 
terest in her former husband’s land, and she was keeping 
it for her children; he said he had loaned money to 
James Renfrow, and had taken that kind of a note ; he 
spoke of two amounts he had of that estate; can’t say 
how much, but think he said he had loaned Ren- 
frow between four hundred and six hundred dollars, 
and had four hundred dollars on hand; I couldn't be 
positive how much the place sold for, but have a slight 
recollection that if was $1,100.’ On cross examination, 
this witness further said that he only had one conversa- 
tion with Mark Renfrow; it was some time before the 
death of his last wife; it was between 1870 and 1873; he 
didn’t get the money from him ; got it afterwards from 
Tom Renfrow, ete. 

The record further shows that Renfrow, in loaning 
said money, took the notes payable to himself and 
secured by mortgage in his own name, and that he 
annually collected the interest thereon. There were two 
of said notes, one of date April 3, 1867, by J. P. Renfrow 
for five hundred dollars, at ten per cent., and the other 
by Thos. Pate, February 18, 1870, for five hundred dol- 
lars at ten per cent. 

Pate testified, that in 1874 or 1875, after the death 
of Mrs. Renfrow and her son, Asa B. Hammons, the 
plaintiff, William Hammons, and his brother, Charles, 
went with him to see Renfrow about this money, when 
he made a payment of interest on said note, and that the 
following conversation and negotiations, in substance, 
VoL, 84—22 
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ensued: After he had paid the fifty dollars interest, 
Mark Renfrow said: ‘* Boys, I will keep this fifty dol. 
lars interest and let you have the principal.” William, 
the plaintiff, asked him if he didn’t sell the Cooper 
county place for $1200, and he said yes, but there was q 
mortgage on it for two hundred dollars and twenty dol. 
lars interest, and twenty dollars taxes, leaving onl 
nine hundred and sixty dollars; either I or William 
asked Renfrow how this note of mine was to be trans. 
ferred to them, and he said they must pay him eighty 
dollars, and then he would transfer it; that William had 
bouglit a horse for fifty dollars, and had given an order 
for thirty dollars ; they were talking about his wife's 
land in Cooper county ; the boys claimed the nine hun. 
dred and sixty dollars; the old man said he was going 
to keep the interest, and the balance of the money to pay 
for expenses ; that they had made a trip to Henry county 
which cost fifty dollars, and he had to buy tombstones 
and pay doctor’s bills for his wife and her children. 

Holt testified that he had a conversation with Mark 
Renfrow, in his lifetime, about borrowing some money, 
and that Renfrow, after speaking of the sale of his wife’s 
land in Cooper county and the amount realized there- 
from, said that his wife was sick two years and he had 
to pay her doctor's bills ; then John Hammons, her step- 
son, got sick and died, and he had his doctor's bills and 
expenses to pay; then Burtie Hammons, her son, got 
hurt and died, and he had his doctor's bills and funeral 
expenses to pay, and so there was very little, if anything 
left for his part. John Hammons was about a grown 
man, and cooked for Renfrow the year before he died; 
the other boys, William and Charles, stayed with Mr. 
Renfrow and worked like neighbors’ boys, plowing, ete. 
There was other testimony, tending to show that the two 
oldest of the Hammons boys, Charles and William, were 
old enough to work and earned their living. 

James P. Renfrow, a witness, testified: ‘‘ Mark 
Renfrow was my uncle; I borrowed five hundred dollars 
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of him, April 3, 1867, at ten per cent. simple interest, 
due in one year; I understood that it came from the 
sale of eighty acres of land that belonged to his wife, 
the mother of plaintiff, and that the land was sold for 
$1,200; I paid the last of this note on May 8, 1880, to the 
administrators ; I had paid about six hundred dollars 
interest on the note ; I paid over $1,300 in all.” 

The witness, Pate, whose testimony in chief is given 
above, and who is the father-in-law of the plaintiff, on 
his cross-examination, said: ‘‘In the conversation re- 
ferred to, Renfrow said he should pay the boys the five 
hundred dollars, if they would give him a clear receipt 
in full of all demands against him; I think Renfrow 
transferred my note to the boys on March 8, 1876.” 
Then it was, as we gather from the evidence, that the 
Hammons boys, who, as the evidence shows, were then 
minors, under twenty-one years of age, gave to Renfrow 
the following receipt, which was read in evidence at the 
trial : 

‘*Received February 21, 1876, of Mark Renfrow, 
Sr., the sum of ($536.18) five hundred and thirty-six dol- 
lars and eighteen cents, in full of all claims or demands, 
whatsoever, which we have against him on account of 
our mother’s property or effects. 

*“*Witit1AmM H. Hammons, 
*“CHARLES E. HamMMONs, 

* Attest: H. H. Hupson.”’ 

We have thus stated the testimony, at large, in 
order that we might have the facts of the whole case 
properly before us. It is here insisted by plaintiff in 
error, first, that the probate court had no jurisdiction of 
the cause ; second, that by the law in force at the date 
of this transaction, the proceeds of the sale of the wife’s 
land, so soon as they came to the hands of the wife, or 
those of the husband, became eo instanti the absolute 
property of the husband, and plaintiff has no title thereto 
or right of action therefor; third, that if it should be 
held that the husband’s common law marital rights did 
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not attach to the proceeds of said sale by reason of what 
occurred between the husband and wife, at or about the 
time of its reception, then there is no evidence of an 
accomplished or perfected gift to the boys or children of 
the wife, and the proceeds remained the property of the 
wife, and at her death, her administrator alone was the 
proper party to sue; fourth, that in case it should be 
held that there was a perfected gift of said proceeds to 
the boys of the wife, or to the husband in trust for them, 
then, in that event, the title thereto vested, in presenti, 
in the boys, and upon the death of plaintiff’s brothers, 
Charles and Burtie, their interest therein would descend 
and vest in their next of kin, under the statute of descents 
and distribution ; that there was, therefore, a defect of par- 
ties plaintiff to this action, and that the plaintiff, under the 
facts of this case, would only be entitled to a part thereof, 
and the said half-sisters of plaintiff and his deceased 
brothers to the balance, and that plaintiff’s said recovery 
of the whole sum was manifest error. These positions of 
the plaintiff in error, we will consider in their order. 
The first position of plaintiff in error, we think, 
under the facts and law of the case, is not well taken. 
The theory of this objection is that this action is in the 
nature of a ‘‘ chancery proceeding,”’ to enforce an alleged 
trust against said estate, upon the theory that the intes- 
tate acquired, held, and invested said property as a 
trustee for the wife’s said children, etc. Section six of 
the act establishing the probate court of Moniteau county 
(Laws of 1849, page 432), if that act is to govern, provides 
that said court shall have exclusive original jurisdiction, 
among other things, ‘‘to hear and determine all suits 
and other proceedings, instituted against executors and 
administrators, upon any demand against the estate of 
the testator or intestate, subject to appeal in all cases, to 
the circuit court,’ etc. If the seventh section of the 
fourth article of 1 Wagner’s Statutes, 1872, p. 440, is to 
govern, thenit is provided thereby that the several county 
courts shall, when not otherwise provided by law, have 
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exclusive original jurisdiction, among other things ‘to 
hear and determine all suits and other proceedings, in- 
stituted against executors or administrators, upon any 
demand against the estate of their testator or intestate, 
when such demand shall not exceed one hundred dollars, 
and concurrent jurisdiction with the circuit court in all 
such cases, when the demand shall exceed that sum, 
subject to appeal, in all cases, to the circuit court, in 
such manner as may be provided by law.”’ 

These sections, or either of them, seem ample enough 
to confer jurisdiction upon the probate court, whatever 
may be the nature of the demand in this particular, 
whether equitable or legal. Such, we think, has been 
the current of adjudications in this state, upon questions 
of this sort. 47 Mo. 285; 47 Mo. 289; 58 Mo. 593; 59 
Mo. 271; 66 Mo. 283; 68 Mo. 282; 69 Mo. 153; 76 Mo. 
249. The case at bar is unlike and distinguishable from 
the case of Mirst Baptist Church v. Robinson, 71 Mo. 
326, and that of Butler v. Lawson, 72 Mo. 227. The 
plain and simple facts of this case do not, in our opinion, 
render them ‘‘matters of purely equitable cognizance,”’ 
within the rule laid down in those cases and governable 
by the doctrines there expressed. Those cases, upon in- 
spection, will be found to be widely different, in their 
scope and comprehension, from the simple account filed 
in this case as the basis of plaintiff’s demand, or the 
evidence offered in support thereof. This case is, we 
think, more in the nature of an action at law, for money 
had and received on the part of the intestate, for the use 
and benefit of said children, than an action or bill in 
chancery, for matters of purely equitable cognizance, 
such as are contemplated in the 71st and 72d Mo. Repts., 
supra. 1 Story’s Kq. Jur. (11th Ed.) sec. 60; 24 Wend. 
505, 514; 41 N. H. 185, 187, ef seg., and cases cited; R. 
8. 1879, sec. 3839; 2 Perry on Trusts, secs. 492, 843. 

As to the second point, it may be conceded that the 
general doctrine as there stated may be true; but while 
this is so, it is not denied but that a husband may, by 
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clear and unequivocal acts, so acquire the possession of 
his wife’s personal property, and so hold and manage the 
same, as to exclude the same from his common law marital 
rights, and show that he took and held such possession, 
not for himself by virtue of his marital rights, but as 
trustee or agent for his wife, or for her minor children, 
as the case may be. It is well settled in this state, we 
think, that in such case, while a contract between hus. 
band and wife for such purpose may not be valid at law, 
yet in equity it will be upheld, whenever the proof ig 
sufficiently clear and convincing as to show, beyond 
question, that such was the distinct agreement and 
understanding of the husband and wife, in reference 
thereto. To this effect there are no want of authorities, 
2 Story’s Eq. Jur. (12th Ed.) see. 1380; 25 Mo. 367, 374, 
375 ; 46 Mo. 82; 26 Conn. 226; 4 Met. (Ky.) 84; 10 Ohio 
371. 

In reference to the third point, it is sufficient for the 
present, at least, to say that evidence was not wanting 
tending to show very clearly, that the contemplated gift 
of the property to the wife’s boys, was, by the acts and 
conduct of husband and wife in reference thereto, so far 
consummated, as to vest in them the right and title to 
the fund, upon attaining their majority. Of this, how- 
ever, we may have occasion to speak further hereafter. 

As to the fourth and last point we deem necessary to 
notice, we will defer all discussion in reference thereto 
to a subsequent part of this opinion. 

Returning, however, to the second and third points 
made by plaintiff in error, we think a glance at the 
testimony above set out shows very clearly, if not beyond 
question: First, that, at the date of the marriage, be- 
tween Renfrow and wife, she was seized in fee of the 
eighty acre farm in Cooper county ; that shortly after the 
marriage the husband persuaded the wife that it would 
be better to sell her land and put the proceeds out at in- 
terest, than to rent the place till the boys, her children, 
became of age; that, at the sale, the husband, without 
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objection or protest, allowed the proceeds to be paid over 


to the wife; that she received it in her hands, wrapped 
it up, and said ‘‘ this is for my little boys ;”’ that, shortly 
thereafter, the husband, when applied to to borrow 
money, said he had some money and a note drawn up for 
compound interest; that when the applicant objected to 
giving such a note, the husband told him the reason why 
he had the note drawn that way was because the money 
he proposed to loan belonged to the Hammons heirs, 
the children of his wife by a former husband ; in the 
same connection he further said he was so particular 
because it was their money, and he wanted to let it out 
for their benefit that way; that on another occasion in 
1874 or 1875, when Pate went to Renfrow to pay the 
annual interest on his note, the plaintiff and his brother, 
Charles, accompanied him to see Renfrow about this 
money, and when Pate paid the fifty dollars interest, 
Renfrow said: ‘‘ Boys, I will keep this fifty dollars in- 
terest and let you have the five hundred dollars prin- 
cipal,’ and on the same occasion, when asked how Pate’s 
note should be transferred to the boys, Renfrow said 
they must pay him eighty dollars, and then he would 
transfer it; that plaintiff had bought a horse for fifty 
dollars and given an order for thirty dollars; in further 
conversation the boys claimed the nine hundred and sixty 
dollars, and the old man said he was going to keep the 
interest and the balance of the money to pay for expenses 
for trips to Henry county and for tombstones and 
doctor’s bills for his wife and her children ; and further 
on in that conversation, Renfrow said that he would pay 
the boys the $500, if they would give him a clear receipt 
in full of all demands against him; this witness also 
said that he thought Renfrow transferred his note to the 
boys in March, 1876; the receipt read in evidence shows 
that in February, 1876, Renfrow paid the boys, William 
and Charles, the sum of $536.18, in full of all claims or 
demands whatsoever, which they had against him on 
account of their mother’s property or effects ; that the 
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boys at the date of their settlement and receipt were stij] 
minors. The witness, Jas. P. Renfrow, said that Mark 
Renfrow was his uncle; that he borrowed of him fiye 
hundred dollars in April, 1867, at ten per cent. simple 
interest; that he understood that it came from the sale 
of the eighty acres of land that belonged to his wife, the 
mother of the plaintiff, that was sold for $1,200; that he 
paid the last of his note in May, 1880, to the adminis. 
trator ; that he had paid about $600 interest on the note, 
and in all over $1300. This is the amount of the allow. 
ance above set out. 

In view of such testimony, and other evidence of a 
like character, tending to the same result, we are not 
prepared to say that the trial court (or if it is to be 
treated as a chancellor) was not warranted by the evi- 
dence in making the finding and rendering the judgment 
complained of, and we do not feel called upon, on that 
account, to reverse said judgment so appealed from. 
We think, therefore, that the second and third points 
made by plaintiffs in error are not well taken. 

As to the fourth point, it is insisted for plaintiff that 
it is clearly shown by the testimony in the cause, as well 
as by the acts and conduct of the parties, that the agree- 
ment and understanding between the husband and wife 
in reference to the subject matter of this suit was, that 
the real estate of the wife should be converted into money 
and loaned out at interest for the use and benefit of the 
boys of the wife, to the exclusion of the husband, the 
half-sisters, and everybody else, until the boys should 
become twenty-one years of age ; that the two youngest 
of the boys died in their minority, unmarried, and with- 
out issue, and that the plaintiff alone within the contem- 
plation of the parties and their agreement in reference 
thereto, upon attaining his majority, was entitled to the 
whole fund, so set apart, for the boys of the wife. The 
facts were all before the court. The cause was submitted 
for trial without the intervention of a jury. No instrue- 
tions or declarations of law were asked or given; nor 
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does it otherwise appear on what theory the case was 
tried. The court, as shown by the record, after hearing 
the testimony and argument of counsel, took the case 
under advisement, from the ninth to the eleventh of the 
month, and thereupon ‘‘ being, in the matter, fully ad- 
vised,” found for the plaintiff in the sum of $1,300, and 
rendered judgment accordingly. 

It is not shown by the record that the defendant, at 
any time, or in any manner, either before or during the 
progress of the trial, made any objection whatever that 
there was a defect of parties plaintiff, or otherwise, to 
said action. The tenor of all our adjudications is to the 
effect that all objections and exceptions must be season- 
ably and timely made and saved, otherwise they will 
be deemed to have been waived. The first time this 
objection appears on the record is in the motion of de- 
fendant for a new trial, and from aught that appears to 
the contrary said motion was for that reason overruled. 

Under the circumstances, we are not prepared to 
hold that the trial court erred in so ruling, and its judg- 
ment is, therefore, affirmed. All concur. 





Ruea Vv. Tue St. Louis & San Franotsco RAInway 
Company, Appellant. 


1. Railroads: DOUBLE DAMAGE AacT. The double damage section of 
the railroad law (R. S., sec. 809) does not require railroads to fence 
within the limits of incorporated towns, 


2. : . Under said section 809 there can be no recovery 
for injuries to stock resulting from the negligent management of 
trains. 





+ : . When the action is founded on section 809 there 
can be no recovery under Revised Statutes, section 2124, 
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4. Railroads: FENCING: STATUTES. At places where the law re. 

quires the railroads to maintain fences, they are liable for injury to 

stock because of failure to fence, under section 809. At places 

where they are not required, but where they may fence and do not, 
they are liable, under section 2124. 





Appeal from Lawrence Circuit Court.—Hon. M. G. 
McGreeor, Judge. 


REVERSED. 


John O’ Day for appellant. 


It has been uniformly held by this court, that rail- 
road companies are under no obligation to fence their 
track where it crosses the plat of a town, or city, and 
consequently they cannot be held liable under the pro- 
visions of section 809 of the Revised Statutes of 1879, 
Lloyd v. Pacific R. R., 49 Mo. 199 ; Cousins v. Railroad, 


66 Mo. 572. ‘‘It is inaccurate to say that there is any 
obligation to fence imposed by section five of the damage 
act. We do not mean to say that fences can in no case 
be lawfully erected in towns and cities, but there is no 
law requiring them to be built.” Hdwards v. Railroad, 
66 Mo. 567; Shultz v. Railroad, 76 Mo. 324; Rowland 
». Railroad, 73 Mo. 679 ; Elliott v. Railroad, 66 Mo. 683; 
Wallace v. Railroad, 74 Mo. 594. Ells v. Railroad, 48 
Mo. 231, might, if not carefully considered, be taken as 
an authority against this position, but that was an action 
brought under section five of the damage act, and any 
dicta therein to the contrary of the position herein as- 
serted are expressly reversed by Hdwards v. H. & St. J. 
R. R., supra. When animals are killed in towns and 
cities where fences have not been, but might lawfully be 
erected, the action should be brought under the fifth 
section of the damage act, which, in such cases, dispenses 
with the proof of negligence. lliott v. R. R., 66 Mo. 
683. The plaintiff, in this case, was bound to prove 
actual negligence, the injury having occurred within the 
limits of a corporate town. Wallace v. Ry. Co., 74 Mo. 
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597. An action cannot be brought under the 809th 
section of the Revised Statutes, and a recovery be had 
under the fifth section of the damage act. Cary »v. R. 
R. Co., 60 Mo. 209; Wood v. R. R. Co., 58 Mo. 109; 
Fawards v. R. R. Co., 66 Mo. 567. It is not important 
where the animal was killed, the precise thing to be con- 
sidered is, where did the animal get on the track ? 


W. Cloud for respondent. 


Ew1neG, C.—This was a suit to recover damages for 
killing stock, on the following agreed statement of facts : 
“That the appellant was, on the day of June, 1881, 
a railroad corporation, operating a railroad through the 
township of Pierce, in the county of Lawrence ; that on 
said date the respondent was the owner of a cow of the 
value of fifty dollars ($50); that said cow came upon ap- 
pellant’s railroad track at a point in said township, where 
the same runs through and within the corporate limits of 
an incorporated city, to-wit : Pierce City, and where there 
were no fences, and where the land was not laid out in 
lots, streets, and alleys, and where said railroad of de- 
fendant passed along and through uninclosed prairie land 
and not commons of the city ; and that at said time and 
place said cow was run over and killed by the cars of 
appellant ; that between the portion of said city platted 
and laid off in town lots, and its corporate limits, there 
is a space of one-half mile of open prairie land which is 
unenclosed land within the corporate limits, belonging to 
individuals, over and through which appellant’s railroad 
passed, and at which point respondent’s cow was killed, 
as aforesaid, and which cow came on said track and was 
killed, by reason of the failure of appellant to fence its 
said railroad. Which failure to fence, it was agreed, 
was the only negligence claimed on the part of respond- 
ent. It was also agreed that the action was brought 
under section 809, Revised Statutes of Missouri, 1879.” 

The court, on the above facts, rendered judgment for 
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respondent in the sum of one hundred dollars, being 
double the value of said cow, from which judgment the 
defendant appealed to this court. 

The questions involved in this case were thoroughly 
considered in the case of Edwards v. H. & St. Jo. R. R. 
Co., 66 Mo. 567, and definitely settled. There, it was 
held that section 809, Revised Statutes, 1879, does not 
require railroad companies to erect and maintain fences 
within the limits of incorporated towns. Under that 
section there can be no recovery for injuries resulting 
from the negligent management of the train. Cary », 
St. L., K. C. & N. Ry., 60 Mo. 209; Crutchfield », 
Railroad, 64 Mo. 255. The agreed statement of facts 
shows that the injury complained of occurred within the 
corporate limits of a town. The action is based on sec- 
tion 809, as is admitted, and hence there can be no 
recovery for a failure to erect fences where, by said sec- 
tion, fences are not required to be erected. The action 
being under the double damage section, 809, there can 
be no recovery under section 2124, Revised Statutes, 
1879—the old fifth section of the damage act. Cary ». 
St. L., K. OC. & N. Ry., 60 Mo. 209; Wood vo. Ry., 58 
Mo. 109. 

In Wymore v. H. & St. Jo. Ry. Co., 79 Mo. 247, 
Henry, J., speaking for the court, says: ‘‘ In the case at 
bar, where a tract of four acres of land is within the 
corporation limits, but not laid out into blocks and lots, 
and having no streets or alleys crossing it, the company 
might, because it would not inconvenience the public, 
lawfully erect fences along the sides of its road, and, 
therefore, section five of the damage act is applicable to 
a case of stock killed or injured by a train of defendant's 
cars at that point.’”’ In the case at bar, being a proceed- 
ing under the double damage act (section 809, supra), 
and the injury occurring within the corporate limits of a 
town, a place where, by law, the railroad company is not 
required to fence, the plaintiff cannot recover. Atplaces 
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where the law requires the roads to maintain fences, they 
are liable for injury to stock because of the failure to 
fence, under section 809. At places where they are not 
required to, but where they may fence, and do not, they 
are liable under section 2124, supra. 

Under the statement of agreed facts in this case, 
plaintiff cannot recover under section 809, and the judg- 
ment below is reversed. All concur. 





Creatu, Appellant, v. DAE et al, 


1. Homesteads : EXCHANGE OF: STATUTE. Under Revised Statutes, 
section 2696, the owner of a homestead, acquired by successive ex- 
changes from a former one, is entitled to the same homestead rights 
in the one so acquired that he had in the original one. 

: The fact that the owner of a farm sells a part of it, does 


not affect his homestead rights in the remainder, where the dwelling 
house occupied by himself and family are on the latter 


Appeal from Iron Circuit Court.—Hon. Joun L. THomas, 
Judge. 


AFFIRMED. 
C. D. Yancey for appellant. 


(1) Purchase money entered into the note sued on. 
The Creath farm was not acquired by the defendant as 
the ‘‘direct proceeds”’ of his Piedmont homestead, if any 
such he ever had; but it was acquired by means of 
the value of that property being mingled with fifteen 
hundred dollars worth of another man’s credit. (2) De- 
fendant’s deed for his alleged homestead was filed for re- 
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cord nearly four months after the date of the execution 
and delivery of the note on which judgment was recovered, 
R. 8. of 1879, sees. 2695, 2696 ; Farra v. Quigley, 57 Mo. 
284; Shindler v. Givens, 63 Mo. 394; Lincoln v. Rowe, 
64 Mo. 138; Creath v. Dale, 69 Mo. 41; West River Bank 
v. Gale, 42 Vermont 27. 


J. W. Emerson for respondents. 


(1) Dale had a homestead on and prior to the 17th 
day of June, 1874, in his Piedmont home estate. (2) Pur- 
chase money did not enter into the note sued on as to the 
homestead. (3) Creath had no lien on any part of the 
land which he conveyed to Dale, and having none him- 
self he could transfer none to anyone else. (4) A home. 
stead interest in land can be waived or affected by deed 
only. Stafford v. Elliott, 8. C. of Ga., March 20, 1878, 
(5) The statute authorizes one to sell or dispose of a 
homestead exempt from debts, and to acquire another 
with the proceeds of the former, which shall also be ex- 
empt from such debts. The provision of the statute 
fixing the date of filing the deed for the homestead for 
record, as the test by which it is exempt as to any given 
debt, refers only to the inception of the first homestead 
right. Farrav. Quigley, 57 Mo. 284; Stanley v. Baker, 
75 Mo. 62; Beckman ov. Meyer, 75 Mo. 336 ; Thompson on 
Homesteads, 392, 398. 


SHERWwoopD, J.—Section 2696 of the Revised Statutes 
provides that when another homestead is acquired by one 
who was possessed of a former homestead, such prior 
homestead shall thereupon be liable for his debts, but 
that the subsequently acquired homestead shall not be 
liable for causes of action against him to which such prior 
homestead would not have been liable; ‘‘ provided that 
such other homestead shall have been acquired with the 
consideration derived from the sale or other disposition 
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cena 
of such prior homestead.”’ It is clear from the record in 
this cause that Dale owned a homestead in Piedmont in 
1872, valued at $2,500. In June, 1874, he exchanged this 
homestead with Creath for a farm worth $4,000, and to 
make up the difference he executed his three promissory 
notes for five hundred dollars each, and thereupon war- 
ranty deeds were exchanged, and Dale filed his deed for 
record the next day and thereupon moved on to the farm 
so acquired, where he and his family remained, oceupy- 
ing itas a homestead until October, 1874, when he ex- 
changed this farm with 8. A. Harris, for another one of © 
four hundred and four acres, making an even trade. 
Warranty deeds were exchanged at the time and Dale’s 
deed from Harris filed for record, and Dale and family 
thereupon moved to the farm thus acquired, upon which 
they have since resided as their homestead. 

No doubt is entertained from these facts, that under 
the statute, whatever original homestead rights Dale pos- 
sessed in the Piedmont property, were transferred by the 
successive exchanges to the farm last acquired by Dale. 
The fact that he sold off a portion of that farm does not 
affect his right of homestead in the remainder, the dwell- 
ing house in which he and family resided being situate 
thereon. 

The circuit court, therefore, ruled correctly in refus- 
ing to quash that portion of the sheriff’s return which 
set off to Dale a homestead of one hundred and sixty 
acres in the remaining land, and its judgment is affirmed. 
All concur. 
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CAMPBELL ef al, v. THe LAcLEDE Gas Ligut Company 


1. 


7. 


et al., Appellants. 


Land Titles: sTATUTE: CONSTRUCTION. Revised Statutes, 1879, 
section 2305, being a continuation of the act of the general assem- 
bly approved February 2, 1847, and having for its object the quiet- 
ing of vexatious land litigation, must be so construed as not to 
defeat a title regular in every particular, acquired in good faith and 
for a valuable consideration, prior to the passage of said act. 


Equities: notice. One, with notice, can acquire a good title by 
or through a person, without notice, of equities or former convey- 
ances. 
Quit-Claim Deed: EQUITIES: NOTICE. A grantee ina quit-claim 
deed takes with notice of pre-existing equities. An exception to 
this rule exists where the equities are those to which the registry 
acts apply, but to fall within this exception the deed must be one 
for value paid and parted with. 


Co-tenants : OUTSTANDING TITLE. While the relation of tenant in 
common exists, a purchase by one tenant of an outstanding title 
will enure to the benefit of all. 


Jurisdiction: MINORS: PROCESS. Where the statutory require- 
ment of service of process on minor defendants in a cause is not 
complied with, the court acquires no jurisdiction, and a judgment 
rendered against them is void. 


Void Partition Sales, Equity Administered as to. The 
equity administered upon a partition sale which is void because 
of failure of service of process on minor defendants, is not tliat of 
decreeing it valid.. The most that a court of equity can do is to 
decree a return of the purchase money and order an account of 
rents, profits, and improvements, and adjudge the land subject to 
a lien for the difference, and this is done only when such equity is 
pleaded. 


Minors: ESTOPPEL. Minors are not subject to the binding effect 
of an estoppel. 

Ejectment: STATUTE OF LIMITATIONS. The action of ejectment 
constitutes an exception to the rule requiring the statute of liiuita- 
tions to be specially pleaded. 

Evidence: Patent: cory. The validity of a copy of a perfect 
patent for land, re-> e! anvl read in evidence under Revised 
Statutes, sections 30.) and 3327, cannot be impeached by au ex- 
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10. 


11. 


18. 


emplified copy of an unsealed patent from the records of the land 
office at Washington. 

—__—.: LETTER OF COMMISSIONER OF LAND OFFICE. A letter from 
the commissioner of the land office at Washington, as to the 
record copy of said patent held inadmissible in evidence. 

Color of Title. A deed, to constitute color of title, must include 
the land in respect to which it is invoked. 


. Partition: DEED: BOUNDARY. Where the deed of commissioners, 


made under a sale in a partition proceeding, describes the Missis- 
sippi river as the eastern boundary of certain lots sold, and this 
boundary corresponds with the expressed intent of their report of 
sale to the court, such designated boundary will prevail, although 
by the plat of the land as made by the commissioners for the pur- 
pose of the sale an intervening strip of land was left between the 
lots sold and the river. 


Accretion: LIMITATION. A riparian proprietor is entitled to the 
accretions made to his land by the river, and the statute of limita- 
tions in its application to such accretions relates back to the time it 
began to run in favor of the riparian owner as to the main bank. 
The accretions, in becoming a part of the land to which they are 
joined, take the title and condition of that land just as it exists at 
the time of their formation. If the riparian owner is barred, or 
partially barred, by the statute of limitations as to the bank, he will 
be barred as to the accretions in like manner, although they may 
have been deposited but a year or a day. 


14. Co-tenants: OUSTER: ADVERSE POSSESSION. The possession of a 


tenant in common is deemed the possession of his co-tenants, unless 
it is made manifestly adverse to them by open and notorious acts 
disclosing such a result. It is sufficient if his acts are of such a na- 
ture as by their own import to impart information and give notice 
to the co-tenants that an adverse possession and an actual exclusive 
ownership are intended to be asserted against them. 


15. The evidence in this case reviewed, and found to afford sufficien 


evidence of the assertion of such claim of adverse ownership by 
the co-tenant. 


16. Statute of Limitations: EXEMPTION: BURDEN OF PROOF. The 


burden of showing exemption from the operation of the statute of 
limitations is on the party claiming the exemption. 


¥7. The evidence in this case as to the bar of the statute of limita- 


tions and the exemptions claimed therefrom by reason of disabilities 
examined and the law applicable thereto stated. 


18. Statute of Limitations: pisaBiLiTigs. The disability of mar- 
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riage cannot be added tothat of minority to extend the operation of 
the statute of limitations. 


19. Administrator’s Deed, Defective Acknowledgment of, 
COLOR OF TITLE. Where an administrator’s deed is not acknowl. 
edged in open court as required by the law in force at the time of itg 
execution, it is properly excluded as an instrument sufficient to cop. 
vey title, but it may be admissible as evidence of holding under 
color of title. 


Appeal from St. Louis Court of Appeals. 
REVERSED. 


C. & C. #. Gibson, for Laclede Gas Light Company, 
appellant. 


(1) The St. Louis copy of the patent of the United 
States was properly admitted in evidence. Geary », 
Kansas City, 61 Mo. 378; Parkinson v. Caplinger, 65 
Mo. 290; Briggs v. Holmstrong, 72 Mo. 337. (2) The 
certified copies of the record of the deeds from E. 0, 
Payne and others to Thomas J. Payne, made in 1831, 
should have been excluded. They were void as to stran- 
gers, being mere nullities up to the time of the 
passage of the act of 1874. In 1846, before the 
act of 1847, or any subsequent acts were passed, the 
grantors in the deed to Payne conveyed to Mary Jones, 
and she conveyed to Franklin Niles. Plaintiffs have not 
given any proof of the execution, loss, or destruction of 
the original deeds from the Paynes, made in 1831. Their 
case stands on the unauthorized records alone, and there 
can, therefore, be no notice imputed to Waddingham when 
he bought of Ben. Payne, in 1851, of anything except 
the existence of these spurious deeds. The legislature, 
by its act, could not divest the title of Jones and her 
vendees by enacting that a record which was a nullity 
should be received in evidence without further proof, 
and thus become a conveyance as of its own date, and 
thereby defeat a title already vested in another. Gate 
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wood v. Hart, 58 Mo. 265. Nor is the position of plain- 
tiffs sound that Wheeler and his heirs, and Wadding- 
ham were tenants in common, and, therefore, that he 
could not buy in another title, and that his possession 
was theirs. Wheeler, or Wheeler and Waddingham, 
possessed the whole tract bounded on the east by the 
Mississippi river. The proceedings in partition em- 
braced the whole tract to the river. The report of sale 
by the commissioners, and their deed to Waddingham, 
describes the lots one, two, three, and four, as sold, and 
as bounded on the east by the Mississippi river. These 
facts, together with Waddingham’s use and possession of 
the strip in controversy thereafter, constitute a complete 
ouster by him of his tenants in common. J ugate ». 
Pierce, 49 Mo. 449; Hoffstetter v. Blattner, 8 Mo. 382. 
(3) The proceedings in partition, in 1837, were between 
tenants in common, and bound the minor therein. Un- 
der the code of 1835, sections five and thirty-six, the 
general guardian and the guardian ad litem had full au- 
thority after service on the one and appointment of the 
other, to appear in and conduct the suit as fully as if all 
the defendants had been of fullage. (4) Plaintiffs are 
barred by the statute of limitations. (5) Plaintiffs are 
also barred by reason of the receipt of the purchase 
money at the partition sale, and its application to the 
benefit of the estate. 


Leverett Bell for respondents. 


(1) The objections to the deeds to Thomas J. Payne 
were well taken. The deeds were recorded in the years 
mentioned, more than thirty years prior to the time when 
certified copies thereof were offered in evidence, and ac- 
cordingly, it was immaterial whether the originals were 
properly acknowledged or not. 1 R. 8., sees. 2305, 2306 ; 
Smith v. Madison, 67 Mo. 694. Moreover, the trial sub- 
sequently developed that the Laclede Gas Light Com- 
pany claimed title under Wheeler, and, therefore, it was 
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disabled from disputing the Wheeler title. (2) The de. 
cree in chancery, in the case of Waddingham v. Wheeler, 
was void as to the plaintiff, Campbell. She was not 
served with process. Her guardian could not appear for 
her in the absence of such service. “. R. Co. v. Camp. 
bell, 62 Mo. 585; Gibson v. Chouteau, 39 Mo. 536; Hen. 
dricks v. McLean, 18 Mo. 32. (3) The deeds from the 
Paynes to Mary Jones, executed in 1846, were inadmissi- 
ble as evidence, on two grounds: first, the defendant, the 
Laclede Gas Light Company, claims title in this case un- 
der Edward P. Wheeler, and is, therefore, estopped from 
impeaching the Wheeler title. Miller v. Harding, 64 
Mo. 545; Butcher v. Rogers, 60 Mo. 138; Holland », 
Adair, 55 Mo. 40. And, secondly, the said defendant 
cannot be held to be an innocent purchaser by virtue of 
the quit-claim deeds executed by the Paynes after they 
had parted with their title. Awstin v. Loring, 63 Mo. 
19: Stivers v. Home, 62 Mo. 473; Mann v. Best, 62 Mo. 
491; Ridgeway v. Holliday, 59 Mo. 444. (4) The deed 
of Niles by administrator to Payne was rightly excluded. 
This deed was acknowledged December 22, 1849, before 
the judge of the probate court. The statute in force at 
the time required it to be acknowledged in open court. 
R. S., 1845, sec. 40, p. 88. (5) The partition deed of 
August, 1837, by which certain property was conveyed 
to Waddingham, did not transfer the property involved 
in this suit. No part of the land sued for here is em- 
braced in any of the lots laid down on the plat attached 
to the commissioners’ report in said case. The premises 
are east of the eastern line of lots one, two, three and 
four, as delineated on said plat. The said plat, which 
was filed in 1836, exhibits a strip of ground between the 
eastern line of said lots and the river. The commis- 
sioners’ report speaks of this ground as a ‘‘space between 
the front lots and the river.’”’ The main part of the 
ground sued for was created subsequent to 1853, by 
gradual accretion attaching to the river bank, and as it was 
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formed it became the property of the adjoining propri- 
etor. Smith v. Public Schools, 30 Mo. 290; Lebeau v. 
Gavin, 37 Mo. 556; Public Schools v. Risley, 40 Mo. 
356; Benson v. Morrow, 61 Mo. 345; Banks v. Ogden, 
9 Wall. 57; Saulet v. Shepherd, 4 Wall, 502. The com- 
missioners’ deed describes the lots one, two, three, and 
four, as ‘‘bounded east by the Mississippi river,’’ but 
this boundary is erroneous as shown by the plat and the 
commissioner's report, which afford the only possible 
means of ascertaining what grounds the lots embrace. It 
is a false call, and, although a monument, should be dis- 
regarded. Shewalter v. Pirner, 55 Mo. 218; R. R. »v. 
Green, 68 Mo. 169. The decree in partition to the effect 
that Waddingham was entitled to one-half of the prop- 
erty involved in the suit, was absolutely void because 
the minors, who were defendants in said cause, were not 
served with process. R.58., 1835, p. 422, sec. 5. (6) The 
judgment of the court below, awarding to each plaintiff 
the separate interest to which she is shown to be entitled, 
is unobjectionable. R. 8., sec. 2249; Miller v. Bledsoe, 
61 Mo. 96. (7) The defence of the statute of limitations 
was not established by the evidence. It was not shown 
that a legal patent for the premises in controversy was 
ever issued by the United States; hence it was not till 
the act of congress of June 6, 1874, that the title eman- 
ated from the government, and prior to that time the 
statute could not run. Smith v. Madison, 67 Mo. 694. 
The only evidence as to a patent in this case is the certi- 
fied copy from the recorder of deeds for St. Louis county, 
offered by defendants, and it was improperly admitted 
in evidence. R. 8. of United States, section 459; 
United States v. Schurz, 102 U.8.378; McGarrahan ». 
Mining Co.,96U. 8.316. The evidence on other grounds 
is not sufficient to justify a plea of the statute of limita- 
tions. Lyndev. Williams, 68 Mo. 360; Leeper v. Baker, 
68 Mo. 400; Worfleet v. Hutchins, Id. 597. Especially 
when it is considered that Waddingham, the grantor 
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through whom the Laclede Gas Light Company claims, 
was, from 1834, when the decree was rendered in the 
chancery proceeding, to his death, in 1856, a tenant in com- 
mon with plaintiffs and their grantors as to the property 
in question. J/amilton v. Boggs, 63 Mo. 233. It was 
not until 1867 that the heirs of William Waddingham 
conveyed to Richard Schulenberg the property in dis- 
pute, and in 1872 Schulenberg conveyed to the Laclede 
Gas Light Company. The tenancy in common continued 
to exist until 1867. Long v. Stapp, 49 Mo. 506. (8) The 
doctrine of estoppel, as claimed by appellant, does not 
apply. None of the property sued for was attempted to 
be sold. The purchasers at the partition sale have re- 
ceived all the property purchased by them. A small 
part only of the property here sued for existed when the 
sale was made. It has in the main been created and 
brought into existence since that time. The plaintiffs do 
not dispute the Waddingham title to the property pur- 
chased by Mr. Waddingham at the partition sale. 


Martin, C.—On the 5th of January, 1877, the plain- 
tiffs sued in ejectment to recover a tract of land in 
United States survey six hundred and seventy-one, situ- 
ated in the city of St. Louis, immediately north of 
Mullanphy street, fronting about one hundred and thirty- 
seven feet on the Mississippi river, and running back 
from it with the same width to the depth of about two 
hundred feet. The petition is in the usual form. The 
Laclede Gas Light Company made separate answer deny- 
ing specifically the allegations of the petition. The 
city of St. Louis, in its answer, put in issue the allega- 
tions of the petition, and pleaded the statute of limi- 
tations. 

The trial, which was by the court, resulted in a 
judgment for the plaintiffs, in which Lavinia Campbell 
recovered ten twenty-fourths, Annie L. Murray, three 
twenty-fourths, and Amelia E. Hartnett three twenty- 
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fourths of the land sued for. Separate bonds were given 
and separate appeals prosecuted by the defendants, re- 
spectively. In the court of appeals the judgment was 
afirmed without argument, pro forma, After appeal by 
both defendants to this court, the city of St. Louis com- 
promised its interest in the defence by purchasing from 
the plaintiffs their whole interest and estate in the land, 
and dismissing its appeal. By this movement the city 
of St. Louis took the place of the plaintiffs as to the re- 
maining defendant; and the case now stands as between 
the city of St. Louis, assignee of the plaintiffs, and the 
Iaclede Gas Light Company, sole defendant. In passing 
upon the questions contained in the record, reference 
will be had to the attitude of the parties as it existed in 
the trial below. 

The premises sued for are part of a larger tract con- 
ceded to Pierre Chouteau in 1799, and contirmed to him 
by the old board of commissioners, in 1811. <A certifi- 
cate of the date of the confirmation was issued to him 
certifying that he was entitled to a patent under the pro- 
visions of the act of congress of March 3, 1807. This 
confirmation was duly surveyed, and the survey, num- 
bered six hundred and seventy one, corresponding with 
the number of the certificate, was returned to and filed in 
the office of the recorder of. land titles for the United 
States, on the 2d of April, 1817. After submitting these 
documents in evidence, the plaintiffs read the act of con- 
gress approved June 6, 1874, entitled ‘“‘ An act for obvi- 
ating the necessity of issuing patents for private land 
claims and for other purposes ;’’ also the act of the gen- 
eral assembly of the state of Missouri, approved March 
24, 1875, entitled ‘‘ An act concerning the act of congress 
of June 6, 1874.”’ Session acts 1875, p. 85. There was no 
controversy about the original title, and it was admitted 
by all parties that the premises in dispute were em- 
braced in the said confirmation and survey, as well as in 
the two records of suits subsequently introduced by the 
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defendants in evidence. It was also admitted that the 
title of Pierre Chouteau to the land in controversy be. 
came vested by regular conveyances on or before October 
1, 1821, absolutely in Edward C. Payne, Daniel Me. Payne, 
Thomas J. Payne, John B. Payne, and James B. Payne, 
Both plaintiffs and defendants claim title under these 
parties. 

The plaintiffs’ chain of title extends down from 
these parties as follows: 1. A conveyance from Edward 
C. Payne and John B. Payne, to Thomas J. Payne and 
Daniel Me. Payne, dated October 4, 1828, and recorded 
October 30, 1828. 2. A conveyance from James B. Payne 
to Thomas J. Payne, dated October 11, 1829, and re. 
corded December 15, 1829. 3. A conveyance from Daniel 
Mc. Payne to Thomas J. Payne, dated June 14, 1831, and 
recorded June 30, 1831. 4. A conveyance from Thomas 
J. Payne to Edward P. Wheeler, dated August 1, 1831, 
and recorded October 10, 1831. 5. Evidence of the death 
of Edward P. Wheeler, October 22, 1832, leaving as his 
surviving issue Henry M., Ann Eliza, and Lavinia, who 
was a posthumous child ; evidence, also, of the death of 
Henry M. without issue, of the marriage and death of 
Ann Eliza, leaving issue, Annie L. Hartnett, the wife of 
F. H. Murray and Amelia E. Hartnett; who, along with 
Lavinia Campbell, compose the surviving heirs of Edward 
P. Wheeler and are parties plaintiffs in this case. 6. It 
was also proved by plaintiffs that all the land sued for 
in the case, except a strip of about nine to fifteen feet 
wide off the west side of the tract, had been made by 
accretions from the river since 1853. 

The defendants’ chain of title was as follows: 1. Re- 
cord of a suit in chancery by William Waddingham 
against the widow and infant children of Edward P. 
Wheeler, in which a decree was entered May, 20 1834, 
vesting one-half of the Wheeler title to this real estate 
in said Waddingham. 2. Record of a suit in partition 
by William Waddingham against the widow and infant 
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children of Edward P. Wheeler instituted June 11, 1836. 
Upon report of commissioners the court made order of 
sale at the March term, 1837. On the fifth of June, 
1837, the order was executed by a sale of the land in 
controversy to William Waddingham, who received a 
deed therefor in August, 1837. 3. A conveyance by 
quit-claim from Waddingham to Richard Schulenberg 
in 1868. 4. A conveyance by quit-claim from Schulen- 
berg to the Laclede Gas Light Company in 1872. To 
strengthen and make good its title the Laclede Gas 
Light Company also offered in evidence a collateral 
chain of title consisting of quit-claim deeds from Ed- 
ward C. Payne, Daniel Mc. Payne, John B. Payne, and 
James B. Payne to Mary Jones in 1846; also a quit- 
claim deed from Mary Jones to Franklin Niles in 1846; 
also a conveyance from the administrator of Niles to 
Benjamin H. Payne in 1849; and a conveyance by quit- 
claim from Benjamin H. Payne to William Wadding- 
ham in 1851. The defendants also gave in evidence a 
copy, certified by the recorder of St. Louis county, of a 
patent of the United States to Pierre Chouteau for the 
land, issued March 26, 1824, and recorded in St. Louis 
county in 1847. This was submitted in evidence for the 
purpose of proving that the legal title was out of the 
government as early as 1824 or 1847, so as to admit the 
effect of the plea of the statute of limitations as against 
the plaintiffs, who contended that the legal title was not 
parted with by the government till 1874, by virtue of the 
act of that date passed for the purpose of obviating the 
necessity of issuing patents. The certified copy showed 
a seal, but an exemplified copy from Washington failed 
to disclose a seal to the instrument as appearing on the 
records there. 

In this statement I have not aimed to describe 
definitely the character of the conveyances and decrees 
under which the respective parties hold, nor is it 
necessary to do so, except as to such as have been made 
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objective points of attack in the briefs and arguments 
submitted to us. 

The defendants objected to the certified copies of the 
deeds from Edward C., Daniel Mc., John B., and James 
B. Payne, under which Thomas J. Payne acquired their 
titles in 1828, 1829, and 1831. The deed of August, 1831, 
by which he transmitted title to Edward P. Wheeler 
was not objected to. The acknowledgment appearing on 
the deeds so objected to was in the following form: “J 
(naming the officer) do certify that this deed from (nam- 
ing the grantor) to (naming the grantee) was this day 
produced to me in my office, and acknowledged by said 
(naming the grantor) to be his act and deed. Where- 
upon the same, together with this certificate is certified 
to the proper officer for record. In testimony whereof 
I have hereunto set my hand, affixed the seal of said 
county this day of .’ This acknowledg- 
ment is defective in failing to state that the grantor was 
personally known to the officer taking it to be the same 
party subscribing the deed. It was contended on the 
part of plaintiffs that the copies were admissible under 
the curative effect of sections 2305 and 2306 of the 
statutes, inasmuch as the originals had been recorded 
more than thirty years before the copies were offered in 
evidence. If the objection was well taken it would 
defeat four-fifths of the title upon which plaintiffs 
recovered. 

It is evident that section 2305 is a continuation, as 
it were, of the act of February 2, 1847, which was 
passed for the purpose of quieting vexatious land litiga- 
tion, with some slight changes in its phraseology. The 
language of this section on its face purports to make 
such copies as offered in evidence in this case proof of 
notice of the originals as to all persons. But it has 
been held that the provisions of the act of 1847 must be 
so construed and applied as ‘‘ not to defeat a title regular 
in every particular, acquired in good faith and for a 
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Gatewood v. Hart, 58 Mo. 261. Now the acquisition of 
title by the Laclede Gas Light Company from Schulen- 
berg was in 1872, and Schulenberg acquired from 
Waddingham in 1868. These conveyances were both 
after the passage of the act and prima facie within its 
operation and effect. But it is argued with good reason 
that the defendant must be conceded the same right of 
title which was possessed by any of the grantors who 
passed the title down to him. Now while it is true that 
Waddingham acquired title prior to the passage of the 
curative act, yet the relation which he held to these con- 
veyances from the Paynes, from 1834 to 1851, necessarily 
excludes him and his title from the exception to the 
operation of the curative act defined in Gatewood », 
Hart. Itis admitted of record that the true title was 
in the Paynes, that is, the Chouteau title. Wadding- 
ham, by virtue of his chancery suit against the Wheeler 
heirs, acquired and held this very title from 1834 to 1851. 
It is admitted that this title was in the Paynes; the 
petition and decree in the suit recite the Wheeler title 
as coming from Thomas J. Payne, who could have the 
true title only by virtue of deeds of conveyance from 
the other Paynes. Waddingham could not, after the 
admission that the true title was in the Paynes, claim 
any interest in it by virtue of his chancery suit against 
the Wheeler heirs, without virtually admitting and 
maintaining that the Paynes had parted with their title 
by deeds sufficient to vest it in Wheeler. He must 
necessarily admit that the title passed, by valid con- 
veyances from the persons in whom it is admitted of 
record it was once vested, to E. P. Wheeler from whom 
he claims to have derived it. Actual and valid convey- 
ances from the Paynes to Wheeler constitute a necessary 
link in the chain of title under which Waddingham 
claimed and enjoyed the property from 1834 to 1851. It 
is evident, therefore, that the curative act, so far from 
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defeating this Waddingham title, assists in confirmin 
and maintaining it. It is as beneficial to Waddingham 
as it would have been to Wheeler. In this aspect of the 
case the court could not have erred in admitting the 
copies of the deeds from the Paynes as they appeared of 
record. 

But in another aspect of the case, presented in the 
purchase by Waddingham of the supposed outstanding 
title originating in subsequent deeds from the Paynes, 
the application of the curative statute is not without 
some difficulty. If Waddingham had in 1846 acquired 
title immediately from the Paynes, he could not have 
been a purchaser without notice. His relation to their 
former conveyances burdened him with a notice of them 
as already stated. He could not, by such purchase, 
acquire a vested title in good faith which would exempt 
him, or those claiming under him after the passage of 
the statute from the operation of its curative effect. 
Such exemptions belong, as we have seen, to innocent 
purchasers for value. But undoubtedly a person with 
notice, can acquire a good title by or through a person 
without notice of equities or former conveyances. Now 
this outstanding title originated in a conveyance by the 
Paynes to Mary Jones in 1846. The deed to her, as well 
as the subsequent deed by which Waddingham acquired 
title was by quit-claim to the premises. All other deeds 
in the chain of title to this outstanding claim, which 
were made prior to 1847, were of the samecharacter. It 
is a general principle that a quit-claim deed is notice of 
pre-existing equities. Sfivers v. Horne, 62 Mo. 473; 
Mann v. Best, 62 Mo. 491; Ridgeway v. Holliday, 59 
Mo. 444. An important exception to this rule has been 
approved, where the equities are of such a character as 
the registry acts will apply to; such as can be lawfully 
spread upon the records. For v. Hall, 74 Mo. 315. 
These former conveyances could not properly be re- 
corded, until another acknowledgment, or until proof of 
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their execution. But granting that they fell without 
the exception, so far as concerned their general character 
on the ground that what was wanting to admit them to 
record was within the power of the parties to them to 
supply, they are, in my judgment, wanting in another 
and very essential element necessary to exempt them 
from the operation of the rule, which makes a quit-claim 
deed notice of outstanding equities. They must have 
been for value paid and parted with, to keep them 
within the exception to the rule. Such is the import of 
Fox v. Hall, supra. The deeds themselves are not in 
the record. Neither does it appear that they contained 
receipts acknowledging payment of the consideration, 
Instead of the deeds and proper recitals raising prima 
facie proof of the payment of value, the counsel have 
contented themselves with the following statement: 
“The defendants then offered in evidence quit-claim 
deeds executed (in consideration of small sums of money 
specified in the deeds respectively) during the year 1846, 
and recorded in said county the same year, from said 
Edward C., Daniel Me., Thomas J., John B., and James 
B. Payne to Mary Jones, and from said Mary Jones to 
Franklin Niles.”? I do not think this statement is 
equivalent to the proof of payment of value, which was 
necessary to exempt them from the general rule making 
quit-claim deeds notice of pre-existing equities. 

It has been argued by counsel for plaintiffs that 
Waddingham was prohibited from buying in this out- 
standing title on account of being a tenant in common 
with the plaintiffs. The title’ would undoubtedly enure 
to them, if it was purchased while he held such relation 
to them in 1851, when he aequired from Benjamin H. 


Payne ; whether he held such relation depends upon the’ 


records and deeds by which the defendants claim that 
the Wheeler title was transferred from the plaintiffs or 
their ancestors to Waddingham, and the facts of adverse 
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possession by which it is claimed that this relation wag 
terminated long before 1851, matters which we will now 
consider. The chancery suit in which Waddingham 
claims to have acquired an undivided half of the 
Wheeler title by decree of May 20, 1834, was originally 
brought against only two of Wheeler’s children. A ftop. 
wards Lavinia who is one of the plaintiffs here, wag 
born, she being a posthumous child. An amended peti. 
tion was filed making her a party to the suit ; perhaps, it 
should more properly be termed a supplemented bil] 
under the practice of that day. To this bill her mother, 
as general guardian, made answer. The proceedings in 
the case fail to show that any summons, writ or subpena 
was ever issued or served upon her. In the absence of 
such service her guardian had no authority to appear for 
her or to represent her in the suit. R. R. Co, », 
Campbell, 62 Mo. 535; Gibson v. Chouteau, 39 Mo, 
536; Hendricks v. McLean, 18 Mo. 32. Therefore, 
the record of this suit as to her was absolutely void, 
and the decree failed to convey to Waddingham any 
part of her title, which was one-third of the estate 
undivided. As to the other children, the service was 
legal, and the decree gave to Waddingham one-half of 
this two-thirds, which was all that he can legally claim 
by virtue of the decree. This undoubtedly left him as 
tenant in common with Lavinia and the other two chil- 
dren, having acquired nothing from her, but obtaining 
one-half of the interests of the other two children, 
which would make him an owner of one-third of the 
whole, instead of a half of it as claimed in his suit. 
This interest was undivided and he next sues in 
partition, bringing the suit June 11, 1836, against the 
same children and their mother, as widow entitled to 
dower. Of course, in this suit, Waddingham claimed 
that he was entitled to an undivided half interest. Un- 
fortunately for him the service of process in this suit 
was omitted as to all the children, who were all minors 
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at the time. ‘The service of process in partition was 
governed by the statutes of 1835, which did not provide 
for issue of writ or summons, but required that a copy 
of the petition, with notice of its intended presentment 
jn court, should be served, four weeks previous to the 
term of the court in which it was to be presented, on all 
parties interested in the lands who had not joined in the 
petition, and on the guardians of such as were minors or 
of unsound mind. Revised Statutes, 1835, § 5, p. 422. 
A copy of the petition, affidavit, and notice of suit were 
served on the widow by delivering to her a true copy of 
the petition and notice; and on Henry M., Ann Eliza 
and Lavinia, by delivering a true copy of the petition, 
affidavit and notice to Lavinia Wheeler, their guardian. 
No other service was had on the minors, and there was 
no appearance by them or for them by general guardian. 
The court appointed a guardian ad litem who appeared 
for them, if an appointment under the circumstances 
authorized him to appear. Under the authority of the 
decisions cited, especially R. R. Co. v. Campbell, 62 Mo. 
585, the fact that notice was required to be served on the 
guardian does not dispense with service of notice on the 
minor also. It follows, therefore, that the court acquired 
no jurisdiction over the minor defendants, and that the 
decree of partition as to them is absolutely void, and 
ineffectual in divesting them of their title. So far as the 
record title is concerned, Waddingham continued tenant 
in common after the partition as he was before it. 
Neither would the fact that he purchased the property 
for himself at the partition sale, and paid into the estates 
of these minors the full purchase money, effect a transfer 
of title to him. The equity which is administered by 
the courts upon void sales of this character is not that of 
decreeing them valid. The most that it can do is to de- 
cree a return of the purchase money and order an 
account of rents, profits, and improvements, and adjudge 
the land subject to a lien for the difference, and this is 
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done only when such equity is pleaded. Henry », 
Mc Kerlie, 78 Mo. 416. There are no facts in this case 
upon which an estoppel on the defendants in the parti- 
tion case can be based; the fact that they were minors 
would relieve them from the binding effect of such facts, 
if they existed. 

But it is claimed by defendants that while the par- 
tition proceedings, and commissioners’ deed in pur- 
suance of them, may be ineffectual to divest title, they 
are sufficient to establish a color of title, by which Wad. 
dingham and his successors have enjoyed and used the 
land adversely to the plaintiffs and their ancestors ever 
since the sale in partition, in June, 1837. This brings us 
to the statute of limitations, which involves the most im- 
portant question in the case. It is a general rule that 
the statute must be pleaded by those who invoke its ben- 
efits. The Laclede Gas Light Company did not plead it, 
and the city of St. Louis, which did plead it, has com- 
promised its case, released all errors, and actually dis- 
missed its appeal, which removes from our consideration 
all errors made as against the city alone. But it has 
been held that the action of ejectment constitutes an ex- 
ception to the rule, which requires the statute to be 
pleaded in order to admit of the defence secured in it to 
proprietors of land, whether defending or suing. (Velson 
». Brodhack, 44 Mo. 596. Before going into the merits 
of the defence of the statute of limitations, it becomes 
necessary to dispose of a preliminary objection raised by 
the plaintiffs to the running of the statute prior to 1874. 

It is contended by plaintiffs that the legal title had 
not passed from the government until the passage of the 
act for obviating the necessity of issuing patents, which 
was approved in 1874, while the defendants contend that 
the legal title was out as early as 1824. In proof of 
their position they submitted a copy of the patent to 
Pierre Chouteau of that date, certified by the recorder 
of St. Louis county. It is regular in all respects and 
shows an authentication under seal. The statutes of 

















OCTOBER TERM, 1884. 





Campbell v. The Laclede Gas Company. 








this state make such copies prima facie evidence of the 
contents of the patents, socertified. Sections 3826, 3827, 
Revised Statutes, 1879. To impeach the validity of this 
paper the plaintiffs submitted in evidence an exempli- 
fied copy from the records of the land office at Washing- 
ton of a patent corresponding in all respects with the 
one proved by defendants, except that it was wanting in 
aseal. A letter from the commissioner of the land office 
appears in evidence, in which he writes that the record 
was truly copied, and that a seal was probably affixed 
to the patent, but had been omitted in copying it into 
the record. He also confessed himself unable to correct 
the record, unless the original be produced. On what 
principle this letter was admitted in evidence, I am un- 
able to discover from the bill of exceptions. It is argued 
py counsel for plaintiffs that recording in the land office 
at Washington was a necessary condition toa grant by 
patent; and that the patentee, if he held at all, was 
holder of a title by record. It is, also, urged that as 
the laws of the United States, besides requiring the 
patent to be recorded, declared that the record should be 
of equal dignity with the patent, the exemplified copy 
of the record at Washington must, equally with the 
original, impeach any copy made elsewhere. R. S., 
U. S., sees. 458, 459, 891. I am not very much im- 
pressed with the force of this position. The law re- 
quires a patent to be signed and sealed. It also requires 
the recorder of the land office to countersign it, and at- 
tend to the engrossing and transmission of it to the 
grantee. That section which declares copies from the 
record to be of equal dignity with the patents them- 
selves, was intended only to obviate the necessity of 
producing the originals, or accounting for them before 
making use of the copies of the record. In the very na- 
ture of things a copy cannot be as reliable as the orig- 
inal.. Suppose the original was produced in court and 
VoL. 84—24 
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the copy from the record also; and a variance of a wor 
between the two papers was apparent. Is it not clear 
that the original would be the superior evidence, and 
that it would impeach the copy in respect to the vari- 
ance ¢ 

In McGarrahan v. Mining Co., 96 U. 8. 323, Chief 
Justice Waite says: ‘‘The failure to record the patent 
does not defeat the grant. It only takes from the party 
one of the means of making his proof. If he can pro. 
duce the patent itself, and that is executed with all the 
formalities required by the law, he can still maintain his 
rights under it. He is not, therefore, necessarily de. 
prived of his title because of a defective record. He igs 
in no worse condition with the signatures omitted than 
he would have been if the description of his land had 
been erroneously copied, or other mistakes had been 
made which rendered the record useless for the purposes 
of evidence. A perfect record of a perfect patent proves 
the grant ; but a perfect record of an imperfect patent, 
or an imperfect record of a perfect patent, has no such 
effect. In such a case, if a perfect patent has in fact 
issued, it must be proved in some other way than by the 
record.”? Clearly when the record fails to prove a per- 
fect patent, the grantee or those claiming under it are at 
liberty to prove the patent by other lawful testimony, 
In submitting the copy from the St. Louis records the 
defendants have sought to do this under our statutes, 
which declare such copies to be prima facie evidence of 
the instruments set forth in the copies. Iam ata loss 
to perceive how this prima facie evidence is successfully 
impeached by an imperfect record at Washington. The 
recorder of the land office had no authority to record a 
patent without a seal, any more than our recorder has the 
right to record an unacknowledged deed. It seems to 
me that such a record, while it is no evidence of a grant, 
is necessarily no evidence against it, except as against a 
person giving it in evidence, and claiming it as proof of 
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his title. The defendants did not claim title under such 
a paper as recorded at Washington, and I am persuaded 
that the copy of the record there was no evidence 
against them any more than the copy of any other paper, 
which ought not to have been admitted to record. My 
conclusion is that the copy from the records in St. Louis, 
proper and regular in all respects, cannot be impeached 
by an unauthorized record at Washington. 
Proceeding now to the defence of the statute of lim- 
itations, it will be necessary to state some facts bearing 
upon it in connection with the adverse possession relied 
upon by defendants. As already stated the chancery 
proceedings made Waddingham a tenant in common with 
the plaintiffs or their ancestors. It is admitted that the 
chancery proceeding and the proceeding in partition both 
included the land in controversy. Being a tenant in 
common that relation is presumed to continue until it 
has been terminated by a purchase of his co-tenant’s in- 
terest, or by an ouster of them, ripening into a superior 
title, under the statute of limitations. Having seen that 
the partition proceedings, by reason of a want of service 
on the minors, could not work a legal transfer of their 
interest to Waddingham or any one else, it remains for 
us to consider whether they have been divested of their 
title under the statute of limitations by an ouster and 
adverse holding by Waddingham, and those claiming 
under him. And it is in this connection occurs the most 
important point in the case; which relates to the mean- 
ing and contents of the commissioners’ deed to Wad- 
dingham under the partition proceedings. The court 
below held that the premises in controversy were not in- 
cluded in such deed. If this is so, the deed could not 
operate by way of color of title any more than by way 
of legal transfer. A deed to constitute color of title 
must include the land in respect to which it is invoked. 
In this ruling of the circuit court I am unable to concur. 
In order to understand this point it will be necessary 
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for me to rehearse some facts appearing in evidence, 
The proceedings in partition included the land in contro. 
versy as well as other land on the west of it. It all con. 
sisted of a parcel of land fronting one hundred and 
thirty-seven feet on the Mississippi river and extendin 
back westwardly from the river about five hundred feet, 
All of this parcel was, after report of the commissioners, 
ordered to be sold. The commissioners having the sale 
in charge divided it into lots in order to effect a more 
advantageous sale, and made a plat thereof, which is in 
the record. The lots next towards the river were num- 
bered one, two, three, and four, but their eastern ter- 
minus was not extended quite to the river. A strip of 
about nine to fifteen feet was left between the lots and 
the river, as it then ran. Since that time this strip of 
nine to fifteen feet has been extended eastward by accre- 
tions from the river till it is about two hundred feet 
deep. This action is brought to recover the strip which 
appears on the plat of 1837, and the accretions given to 
it by the river. If the strip on the bank of the river 
was sold by the commissioners to Waddingham in 1837, 
if it was included in the deed given to him, then he or 
his grantees must have the same right to the accretions 
by virtue of the deed as color of title, as they have to 
the strip on the bank. The riparian proprietor is en- 
titled to the accretions made by the river. As it is 
formed it becomes the property of the riparian owner. 
Smith v. Publie Schools, 30 Mo. 290; LeBeau v. Gavin, 
37 Mo. 556; Public Schools v. Risley, 40 Mo. 357; 
Benson v. Morrow, 61 Mo. 345; Banks v. Ogden, 2 
Wall. 57, 69; Saulet v. Shepherd, 4 Wall. 502, 508. In 
becoming a part of the adjoining land, it is necessarily 
included in the title to that Jand, and is subject to the 
infirmities attaching to such title. If the riparian owner 
hold a valid conveyance for his land, he will thereafter 
hold the accretions by the same conveyance. If he is 
barred, or partially barred, by the statute of limitations 
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as to the bank, he will be barred as to the accretions in 
like manner, although they may have been deposited but 
a yearor a day. In becoming a part of the land to 
which they are joined, they take the title and condition 
of that land just as it exists at the time of the formation 
of them. I mention this particularly because I infer 
from the brief of counsel for plaintiffs that he regarded 
the statute of limitations as not applying to an accretion 
before it was formed. But this cannot be, as long as the 
accretion is claimed by virtue of the title to the adjoin- 
ing land. The accretion, as it were, grows gradually 
into the soil and the title of the riparian proprietor. 
Now, after having laid off the lots as stated, the 
commissioners proceeded to sell. The order of sale in- 
eluded the whole premises described in the suit. In this 
deed to Waddingham they sold lots one, two, three, and 
four for over $23,000; while they designated them as lots 
by their numbers on the plat, they gave the river as their 
eastern boundary. The deed recites: ‘‘ Said lots being 
all bounded east by the river Mississippi, and west by an 
alley twenty feet wide.’? This includes the riparian strip 
by metes and bounds. It is claimed that the eastern 
boundary of the land conveyed, as fixed by the commis- 
sioners, was a mistake, because the lots did not run that 
faron the map. Iam ata loss to find any facts or cir- 
cumstances showing that the commissioners were mis- 
taken, or that they did not intend to convey the land up 
to the river. In their report of sale, they recite the fact 
that they laid the premises out in lots, giving their num- 
bers, ‘‘and including the alley twenty feet wide, together 
with a small space between the front lots and the river,’’ 
which they declare ‘‘compose the premises in the peti- 
tion mentioned and ordered to be sold.”’ They also say: 
‘“*The commissioners supposed that the property would 
sell to better advantage by being laid out as in said plat, 
with the alley, and the space between the front lots and 
the river makes a part of the said front lots as sold to 
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Waddingham.”’ They report what was left unsold, con. 

sisting of space laid off in alleys, and thereby exclude 
again the inference that they intended to leave the river 
front, the most important and valuable part of the tract, 
unsold. The location of the disputed strip and its rela- 
tion to the front lots all tend to sustain the intention of 
the commissioners, as expressed in their deed and re. 
port, to convey it as appurtenant to the front lots or a 
part thereof. The declaration of such intent must pre- 
vail, if it does not do violence to the language used in 
the deed. And as the language of the deed fixes the 
eastern boundary of the lots on the river, and this 
boundary corresponds with the expressed intent of the 
report, as made to the court, I am satisfied no mistake 
was made, and that the designated boundary must pre- 
vail. 

Whether the plaintiffs or their ancestors are barred 
by the statute of limitations depends upon the character 
of Waddingham’s possession, and of those claiming 
under him. As a tenant in common, his possession is 
deemed the possession of his co-tenants, unless it is 
made manifestly adverse to them by open and notorious 
acts, disclosing such a result. It is sufficient if his acts 
are of such a nature as by their own import to impart 
information and give notice to the co-tenants that.an ad- 
verse possession and an actual exclusive ownership are 
intended to be asserted against them. Warfield v. Lin- 
dell, 38 Mo. 561; Lapeyre v. Paul, 47 Mo. 586; Warfield 
». Lindell, 30 Mo. 272; Long v. Stapp, 49 Mo. 506. The 
court very properly declared that possession alone, how- 
ever long continued, did not constitute an ouster by @ 
tenant of his co-tenant. Such is not this case. When 
the proprietorship of Waddingham and those claiming 
under him is considered, it is impossible to resist the 
conviction that it was intended to be adverse to the 
plaintiffs and their ancestors, and was actually known 
by them to be of that character and intent. After receiv- 
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ing the commissioner’s deed, in August, 1837, he placed 
iton record. This was an open and notorious act, by 
which he asserted an exclusive ownership of the land 
from that date. It was not a mere declaration among 
his neighbors to that effect, which might or might not 
have come to the knowledge of the other co-tenants. It 
was 2 declaration of record that the land thereafter was 
entirely his, because of his deed and payment of the 
consideration. It wasa claim of exclusive ownership, 
and this claim purported to originate in a divestiture of 
the title of his co-tenants. Those tenants had knowledge 
of the fact so asserted by him. They received the con- 
sideration, and must be held to know at least where and 
how it came, although by reason of the want of service 
on them, they are not bound by the record according to 
its avowed purpose. Their guardians were the proper 
custodians of their lands, and when they received the 
purchase money for them, as sold, they must be regarded 
as having actual notice of Waddingham’s claim of right. 
In addition to this, his possession of the slaughter house 
on the front lots, and his exclusive use of it in carrying 
on the business for himself, and the consequent use of 
the strip of land in front of said lots, and the accretions 
as they were formed, all covered by a deed purporting to 
give him the title of his co-tenants, cannot fail to give to 
his proprietorship a character necessarily adverse to his 
co-tenants. There is no evidence of any possession or 
occupation in anyone else till the joint possession of the 
city, in 1875, so that his possession and claim of right 
covered all the land included in his deed. In 1868 he 
continued his acts of proprietorship by conveying the 
land, as his own, to Schulenberg. Considering his co- 
tenants as parties, sui juris, their rights are unquestion- 
ably barred by an adverse possession of more than forty 
years. 
When a party claims the exemptions of the statute 
of limitations, it is incumbent on him to make them out 
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by satisfactory proof, the burden is on him. I propose 
now to examine the exemptions from the statute, as con- 
tained in the evidence, of disabilities of the plaintiffs 
and their ancestors. Henry W. Wheeler was born on 
September 22, 1824. He reached his majority Sep. 
tember 22, 1845. Of course, he was not barred at that 
date. In 1847, the ten year limitation act was passed, 
which operated prospectively from March 2, 1847. On 
March 2, 1857, he was barred, ten years having run 
against him after he was of age. He died in 1860, un- 
married. But, as he was disseized of his estate before 
death, it is unnecessary to inquire about his heirs, 
Lavinia Campbell, plaintiff, was born December 6, 1832, 
before any adverse possession commenced. She reached 
her majority December 6, 1853. Ten years of adverse 
possession had not then taken place. The limitation of 
ten years, under the statute of 1847, had expired March 
2, 1857. And although her disability of minority had 
been removed for nearly four years before this time, if 
we give to her the statutory period of three years in 
which to sue, she would be barred March 2, 1860, beyond 
all question. It is true she was married August 4, 1853, 
a few months before she reached her majority, but this 
second disability cannot be added to the disability of 
her minority. 20 Mo. 530. Ann Eliza Wheeler was 
born May 26, 1828. She reached her majority May 26, 
1849. She was married to John Hartnett December 19, 
1849. The limitation under the statute of 1847, with the 
three years additional for bringing suit, would have ex- 
pired March 2, 1860, if she had so long lived. But she 
died March 30, 1854, leaving her husband and two 
children, Annie L. and Amelia E., who are parties plain- 
tiff. Granting, without admitting, that the children 
were entitled to three full years after the death of their 
mother, and after the expiration of the limitation of ten 
years, under the act of 1847, that is to say, till March 2, 
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1860, they would also stand barred, because their dis- 
ability could not be added to the disability of their 
mother. But it appears that after her death, March 30, 
1854, her husband survived her, and died March 15, 1860. 
According to the ruling in Dyer v. Brannock, 66 Mo. 
392, the running of the statute would be suspended be- 
tween 1854 and 1860, the right of action during that 
time being in the husband, as tenant by curtesy. If 
these four years are added, the plaintiffs would still re- 
main barred, in 1864. Under the rule approved in Vadle 
». Obenhouse, 62 Mo. 81, the plaintiffs would be barred 
by the absolute limitation of twenty-four years, which 
runs through all these disabilities, excepting only the 
suspension of the right to sue by reason of an existing 
tenancy by curtesy. Afteradding thetime of this sus- 
pension to the twenty-four years, the children of Mrs. 
Hartnett would be barred ten years prior to bringing the 
first suit, in 1875. Of course, the disability of their 
minority could not be added to extend the limitation of 
the statute. 

I may add here that the administrator's deed, which 
assumed to pass the second outstanding title of the 
Paynes from Niles, deceased, to Benjamin Payne, was 
properly excluded as an instrument insufficient to convey 
title. The law of 1845 required such deed to be acknowl- 
edged in open court. R. 8. 1845, § 40, p. 89. It was 
not so acknowledged. But while it was ineffectual to 
transmit title, it was competent evidence in support of 
the adverse holding of Waddingham, he having assumed 
to acquire and hold said title after ouster of his co-ten- 
ants, certainly long after he assumed to have all the 
title they had ever possessed. 

I do not deem it necessary to review the instructions 
in detail. From the views I have expressed, the court 
will, in another trial, be able to give instructions and 
declarations of law applicable to the issues of the case. 
The judgment pro forma of the court of appeals is re- 
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versed ; also, the judgment of the circuit court, and the 
cause is remanded for trialin conformity with this opinion, 
All concur. 


Hoven, C. J., Concurrine.—Although the case of 
Valle v. Obenhouse, 62 Mo. 81, seems to have been reluc- 
tantly cited in the foregoing report of the commissioners, 
and is evidently not relied upon as conclusive authority 
on the question of the statute of limitations, I deem it 
proper to say, that while I concur in holding the plain- 
tiffs to be barred, it is not upon the authority of that 
case ; and I desire to add to what I have heretofore said 
in my dissenting opinion (62 Mo. 90), that a statute 
which deprives a married woman of her property, for 
failing to sue for it in twenty-four years, when during all 
that time she had no right to the possession, and could 
not, therefore, maintain an action for such possession, is, 
in my judgment, plainly unconstitutional. The con- 
struction given to the statute by a majority of the court 
in that case (62 Mo.) cannot, therefore, be the correct one. 
Kanaga v. R. R., 7 Mo. 207, and cases there cited. 
Judges Henry, Norton, and Ray concur in the views 
here expressed, 





Srate ex rel ATTORNEY GENERAL, Appellant, Vv. 
Woop ef al. 


1. Corporations. A substantial compliance with conditions attached 
toa grant of corporate franchises is all that is required. 


9. Capital Stock. ‘The statutory requirement that one-half of the 
capital stock ‘‘has been actually paid up in lawful money of the 
United States,” is substantially complied with if the corporation has 
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property whose market value is greater than the par value of the 
stock. 


8% Quo Warranto: EvIDENcE. In quowarranto to forfeit the fran- 
chises of a private corporation, the court may consider testimony 
tending to show that one of the corporators procured the com- 
mencement of the proceeding in bad faith and for his private pur- 


poses.* 
Appeal from St. Louis Court of Appeals. 


AFFIRMED 


Frank K. Ryan and Smith & Krauthoff for appel- 
jant. 


(1) The capital stock being a trust fund (72 Mo. 424 
and 434; 78 Mo. 482) the statutory requirements as to 
amount, time, and manner of payment must be strictly 
obeyed and are conditions precedent. King v. Hiliott, 5 
8. & M. 428, 442; Turnpike Co. ». McKean, 11 Johns. 
98. These requirements are dictated by sound policy and 
cannot be evaded. Schutz v. R. R., 9 Mich. 269; Turn- 
pike Co. v. Henderson, 8 Serg. & R. 217; Wood ov. R. 
R., 32 Ga. 273. (2) The requirement of the statute that 
at least one-half of the capital stock shall be paid ‘‘in 
lawful money of the United States”’ is constitutional. 
(3) At the period of time to which these proceedings are 
addressed (and indeed up to date), no portion of the 
capital stock of the Wood Medicine Company was paid 
in whole or in part, in either money or property. The 
property set up as substantial payment for the stock, was 
not attempted to be and could not be conveyed to the 
Wood Medicine Company until after it was fully incor- 
porated, while the law requires this one-half payment as 
a condition of incorporation. The chain of conveyances 
for the transfer of this alleged property is each void on 





*These syllabi are taken from 13 Mo. App. 139. 
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its face. The subject matter thereof and the covenants 
therein were not vendible or subject to such transfer, 
Case of Siinner v. Oakes, 6 Ct. of App. 45. (4) C. Maguire 
was a bankrupt and could not make the transfer, 


John G. Chandler for respondents. 


(1) The state asked no instructions and none were 
given for the defendants. The finding of facts was for 
defendant and no point of law was saved for review by 
the appellate court. Quo warranto proceedings are strictly 
at law, and, therefore, can only be reviewed according to 
the methods of the common law. High on Ex. Rem., see, 
619 ; State v. Vail, 53 Mo. 97 ; State v. Townsley, 56 Mo. 107. 
(2) If the statute could be construed (which it cannot) as 
directing one-half of the stock to be paid in lawful money 
of the United States, it would in that particular be diree- 
tory only and not mandatory. Sedgwick on Stat. and 
Cons. Law, 368, 369, 370, 377, 378, 380; Cape Girardeau 
». Riley, 52 Mo. 424; West v. Ross, 53 Mo. 350; St. 
Louis, ete., v. Sparks, 10 Mo. 177; State ». Howard, 41 
Mo. 247; State ». Muir, 20 Mo. 303; Hicks v. Chouteau, 
12 Mo. 341; Price v. Woodford, 43 Mo. 247. (3) Pay- 
ment of fifty per cent. of the stock in money was nota 
condition precedent to the formation of the corporation. 
R. 8., secs. 926, 977, 928, 708; Liebke vo. Knapp, 79 Mo. 
22. (4) If payment of fifty per cent. of the stock wasa 
condition precedent to the formation of the corporation, 
the condition was substantially complied with and no 

) more than this was necessary. People ov. Turnpike Co., 
23 Wend. 193; Thompson v. People, 23 Wend. 537; 
Livingston v. Livingston, 15 Wend. 294; 2 Coke on Lit. 
In. (5) The prosecution being instituted by private per- 
sons for private ends, and no public purpose being sub- 
served thereby, is not maintainable. Ang. & Ames on 
Corp., secs. 742, 746; High on Ex. Rem., sec. 652; Peo- 
ple v. Rk. R., 88 Ill. 537; 2 Dillon on Mun. Corp., sec. 899. 
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Norton, J.—This proceeding was instituted in the 
St, Louis circuit court on behalf of the state on the rela- 
tion of the attorney general, in which a forfeiture of the 
franchises of the Wood Medicine Company, a corpora- 
tion, it being alleged as the ground therefor, that the 
statement in the articles of incorporation, that the stock 
had been subscribed and paid for in lawful money of the 
United States was false; that none of the stock had 
peen paid for, and that, for this reason, the issuance of 
the certificate of incorporation was fraudulent and a 
usurpation of franchises in violation of the statute. The 
circuit court on the trial of the cause, found that the 
stock had been paid for in property, dismissed the com- 
plaint and rendered judgment for the defendants, from 
which the state appealed to the St. Louis court of ap- 
peals, which affirmed the judgment of the circuit court, 
holding that a substantial compliance with the statutory 
conditions attached to the grant of a corporate franchise 
is all that is required; and that the statutory require- 
ment that one-half of the capital stock ‘* has been actually 
paid up in lawful money of the United States”? is sub- 
stantially complied with if the corporation has received 
property as payment, whose market value is greater than 
the par value of the stock. The opinion is reported in 13 
Mo. App. p. 139, and the conelusion announced therein 
is sustained by reason and authority. 
Judgment affirmed, in which all concur. 
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WippicomsE, Plaintiff in Error, v. CHILpERs ef qJ,* 


1, Land Title: sTaTUTE OF LimiTATIONS. The statute of limitations 
does not begin to run as to government land until the legal title has 
passed from the United States. Chouteau v. Gibson, 50 Mo. 85, 


2. Equitable Title: EQUITABLE DEFENCE: AFFIRMATIVE RELIEF, 
Where one intended to and did locate certain government land, and 
its entry and sale by its proper description was entered by the Teg: 
ister on the books of the local land office, he will be held to haye 
the equitable title, although in his application for the land it wag 
by mistake misdescribed, and in an action of ejectment against 
those claiming under such equitable owner, by one who had there 
after obtained a patent for the land, affirmative equitable relief 
will be granted the defendants, and the holder of the patent wil] 
be compelled to convey the legal title to them by deeds of generaj 
warranty. 


8. Equity: Notice. One taking such legal title with knowledge of 
facts and circumstances sufficient to put him on inquiry as to the 
equitable title, takes with notice of the latter, and will be deemed 
in equity to hold such legal title in trust for the equitable owner. 


Error to Marion Circuit Court.--Hon. Joun T. Repp, 
; _ Judge. 


REVERSED. 
Draffen & Williams for plaintiff in error. 


I. The patent from the United States, dated De- 
cember 15, 1871, vested in the plaintiff the legal title to the 
jJand sued for. Griffith v. Deerfelt, 17 Mo. 31. (1) Some 
effort, it seems from the record, was made in the court be- 
low to impeach this patent on the ground that the rules of 
the department required lands improperly withheld from 
private entry, when restored to market, to be advertised 
for thirty days and the entry thereof opened to com- 
petitive bidding. It only applied where land had, in fact, 





(*) Decided at October term, 1883, but not certified to reporter for 
publication with cases of that term, REPORTER. 
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peen disposed of and afterwards the entry cancelled. 


The southeast quarter was never entered until applied 
for by the plaintiff. It was subject to entry the same as 
any other vacant land. It wassimply an unentered tract 
of land, the title to which, up to the time of the issue of 
plaintiff’s patent, had always been in the United States. 
If the rule was applicable to this land, it was to all lands 
of the government. (2) But, in addition, it could not be 
shown, toimpeach this patent, that in any of the pre- 
liminary stages of the title the subordinate officers of 
the government had not complied with the law, even if it 
were the case. See Sarpy v. Papin, 7 Mo. 503; Allison v. 
Hunter, 9 Mo. 749; Barry v. Gamble, 8 Mo. 88; Hunter 
». Hemphill, 6 Mo. 106. ‘*Norcanit be gainsaid that 
when a patent has been issued for lands subject to sale, 
all inquiry into the fact whether the land conveyed by 
it has been regularly proclaimed for sale is precluded 
in any collateral action.”’ Allison v. Hunter, 9 Mo. 758. 
The United States alone can take advantage of this. 
Cases supra. (3) Again, the answer sets up the fact that 
the legal title to the land is in the plaintiff, and seeks to 
divest him of itand vest itin the defendants, and it is a 
familiar principle that a party cannot contradict his 
pleadings. II. In order to divest plaintiff of his legal 
title the clearest evidence is required: (1) That the 
defendants, or those under whom they claim, applied for 
and entered the land in controversy, and (2) that the 
plaintiff had notice thereof at the time of his entry. 
Ill. The argument that Edward Jenner Smith must have 
intended to enter the land in dispute, because Robert 
Wooden had previously entered the tract applied for 
by Smith, cannot stand. Double entries of the same 
tract were matters of common occurrence. The ‘records 
show large numbers of them, and congress recognized the 
fact by passing an act providing for relief in such cases. 
Revised Statutes of the United States, section 2369. 
The application of Edward Jenner Smith being for the 
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southwest quarter, he acquired no equitable right to the 
southeast quarter, even if he had intended to enter the 
latter and made a mistake in the numbers. He could 
only change his entry by complying with section 2379, 
United States Revised Statutes (Act of May, 1824), and 
this application to change his entry was required by the 
act to be made before the sale of the land, intended to 
be entered, to a third party. Carman v. Johnson, 9 
Mo. 84. IV. The plaintiff, at the time of his entry, had 
no notice of the pretended equitable claim of the de- 
fendants. Heexamined the records of the land office, 
and there was nothing whatever to indicate a prior entry 
of the land. If it be contended that the erasures on the 
tract and plat book put him upon inquiry (which could 
hardly be the case, as there are numbers and numbers of 
such corrections and alterations), then certainly he could 
only go to the original application of Smith, the duplicate 
issued to him, and the record of the patent he received, 
to see what land Smith entered, and all of these showed 
that the land sued for had noé been entered by Smith. 
See Sensenderfer v. Smith, 66 Mo. 80; Sensenderfer », 
Neale, 66 Mo. 669; Widdicombe v. Mercer, 72 Mo. 588. 
The land in this case was never actually occupied 
until after plaintiff’s entry, and the parties now claiming 
it did not purchase until two years after plaintiff’s 
patent was recorded in Clark county. V. The statute of 
limitations did not begin to run until after the legal title 
emanated from the government, which was December 
15, 1871, and this suit was commenced August 25, 
1874. See McIlhaney v. Ficke, 61 Mo. 329; Smith 
». Madison, 67 Mo. 694; Gibson v. Chouteau, 50 Mo. 85. 
The land in this case was vacant. There was no applica- 
tion to enter it ever made by Smith, under whom the 
defendants claim, and nothing on the records of the land 
office to indicate in any manner that he had any right 
in or to it, 
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James Hagerman for defendants in error. 
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The plaintiff relies on the legal title and the defend- 
ants on a prior equitable title. Although the legal title 
isin the plaintiff, yet he holds the same in trust for the 
equitable owners. ‘A man who acquires, even for a 
yaluable consideration, a legal title with the knowledge 
that it is affected by an equity, takes it subject to that 
equity.” Story’s Equity, section 395; Bispham’s Prin- 
ciples of Equity, section 262. There is nothing conclu- 
sive in the patent as to the equitable rights to the land. 
“ After the title has passed from the government to in- 
dividuals and the question has become one of private 
rights, the jurisdiction of equity may be invoked to as- 
certain if the patentee does not hold in trust for other 
parties.” Johnson v. Towsley, 13 Wallace 72. See also 
to same effect Minnesofa v. Batchelder, 1 Wallace 
109; Silver v. Ladd, 7 Wallace 219; Stark v. Starr, 6 
Wallace 402; Carman v. Johnson, 29 Mo. 84; same 
case, 20 Mo. 108. This doctrine is recognized fully in the 
very cases cited in the plaintiff’s brief. The plaintiff, 
when he acquired the legal title, either knew abso- 
lutely of the equitable title, or he knew such facts as to 
put him oninquiry. ‘“ Actual notice consists in direct 
information of a fact brought directly home to a party, 
or a knowledge of such circumstances which would lead 
him toa knowledge of such facts.”’ Bispham’s Equity, 
section 268 ; Story’s Equity, 395, e¢ seq. 





Ray, J.—This is an action of ejectment for the 
southeast quarter of section thirty-six, township sixty- 
four, range six, west, and was originally against Oliver 
P. Childers. It was instituted in the circuit court of 
Clark county on the twenty-fifth day of August, 1874. 
The petition is in the usual form; the answer of the de- 
fendant, Childers, was a general denial. The cause was 

Vout. 84—25 
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sent by change of venue to the Marion circuit court. Qn: 
the third day of March, 1876, Lucretia Jungher, Sallie 
F. Johnston, and H. Will. Johnston, were, upon their 
own motion, and against the plaintiff’s objection, made 
parties defendant, and on the sixth day of March, 1877, 
filed their second separate amended answer, upon which 
the cause was tried. 

This answer denied that the defendant, Childers, wag 
in possession of any portion of the land sued for except 
14,83, acres, being that part of the tract west of Fox 
Slough, enclosed by a fence. The answer then set up 
the statute of limitations, and for an equitable defence, 
alleged that the defendant, Lucretia Jungher, was the 
widow, and Sallie F. Johnston, the only heir at law, of 
Theodore Jungher, and that H. Will. Johnston was the 
husband of said Sallie F. Johnston. That, in 1836, Ed- 
ward Jenner Smith intended to enter, and applied to 
enter, and did enter, the land sued for, but that the ap. 
plication was, by mistake of the register who filled the 
same, made for the southwest quarter instead of the 
southeast quarter. That the southwest quarter had been 
previously sold to one Robert D. Wooden, and was mis- 
takenly inserted by said register, in the application 
signed by said Smith, instead of the southeast quarter, 
which was the tract actually entered and intended to be 
applied for and entered by said E. Jenner Smith. That 
the correct land was by the register noted upon the 
tract-book and plat-book, which had since been wrong- 
fully and fraudulently changed. That the said E. 
Jenner Smith took possession of, and on the sixth of 
November, 1837, sold, the southeast quarter to John D. 
Smith. That the executors of John D. Smith sold the 
same in 1838 to Mary C. Buck, who, with her husband, 
sold to Theodore Jungher in 1857. That Jungher died, 
leaving defendant, Lucretia Jungher, his widow, and 
Sallie F. Johnston, wife of H. Will. Johnston, his only 
heir. That in 1870 these parties sold by warranty deed, 
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thirty-five acres of said southeast quarter to E. P. Bull 
and John Fallon. That January Ist, 1873, they sold, by 
like warranty deed, the balance of one hundred and 
twenty-five acres to John W. and Samuel McKee. That 
all of said conveyances were upon record in the office of 
the recorder of Clark county. That the said McKees, 
in 1874, verbally leased 14,83, acres in the south 
part of the southeast quarter, west of Fox Slough, to 
defendant, O. P. Childers, who was in possession of that 
portion of said land only. That the parties aforesaid 
claiming under said E. Jenner Smith, have been in pos- 
session of the said southeast quarter under their re- 
spective deeds continuously since the entry of said land. 
That the plaintiff, with full notice of the facts and of 
the equities of said defendants, and their grantors and 

ntees, and with knowledge of the said mistake and 
error in fraud of their rights, entered said southeast 
quarter and procured a patent to be issued to himself 
therefor, and asked that he be declared to be a trustee 
for the defendants, or those claiming under them, and 
the legal title be divested out of him, and vested in these 
defendants, or those claiming under them, by deed of 
general warranty as aforesaid. 

On the eighth day of November, 1877, plaintiff filed 
his replication, denying specifically each allegation of 
the said answer, and expressly and positively denying 
all allegations of notice to him, or fraud upon his part, in 
entering said land. 

The case was tried before the court without a jury, 
on the sixteenth of November, 1877. The court found 
the issues for the defendants, and entered a final judg- 
ment against the plaintiff, but refused to decree the title 
in defendants, as prayed by them. 

This finding and judgment of the court, in extenso, 
is as follows, to-wit: ‘‘The court doth find the follow- 
ing facts: That on the eighth day of November, 1834, 
one Robert Wooden entered at the land office at Pal- 
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myra, the west one-half (4) of section thirty-six (36), town- 
ship sixty-four (64), range six (6), and the west one-half 
(4) of the northeast quarter of said section, and on the 
tenth of April, 1839, a patent issued to said Wooden for 
said tracts. That at the time of Wooden’s entry the 
number of the entry of the west one-half of said sec- 
tion, to-wit: No. 7,417, was entered on each of the 
quarters composing said one-half section, viz.: the 
northwest quarter and southwest quarter, and the 
number of his entry of the eighty acre tract, viz.: 
No. 7,418, was entered on said tract on the plat of said 
section, and at the same time the fact of his entry was 
stated by the register in the tract book, showing the de- 
scription and quantity of the tracts, the date of the 
entry and the name of the purchaser. That afterwards, 
to-wit: on the sixth day of July, 1836, one Edward 
Jenner Smith applied to the register to enter or purchase 
the remainder of said section thirty-six, to-wit: the 
southeast quarter of said section, and the east one-half of 
the northeast quarter. That at the date of Smith’s ap- 
plication Wm. Wright was still register, and the plat 
book and tract book both showed that the said southeast 
quarter and east one-half of northeast quarter of said 
section were vacant, and that the west one-half of said 
section, and west one-half of the northeast quarter had 
been sold in 1834 to Robert Wooden. That Wm. Wright 
agreed to sell and did sell to said Edward Jenner Smith, 
said southeast quarter, and the east one-half of the 
northeast quarter of said section, and that Wm. Wright, 
the register, at the instance of said Smith, filled up 
a blank application in furtherance of said sale; but, 
in so doing, by mistake in describing said southeast 
quarter, substituted the letter W, instead of the letter 
E, by reason of which said mistake said application 
described said quarter as the southwest quarter instead 
of the southeast quarter of said section thirty-six. 

That said Wm. Wright, on the return to him by said 
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Smith of said application, with the certificate of the re- 
ceiver indorsed thereon, showing the payment to said re- 
ceiver of the purchase price of a quarter section, and 
eighty acres, and, failing to discover the mistake in the 
description in said application, did, on the day said sale 
was made, enter the fact of said sale on his tract book 
by the correct description, viz.: the southeast quarter 
and the east one-half of the northeast quarter, of said 
section thirty-six, sixty-four, six (immediately under 
the entry of the sale to Wooden), giving in his said entry 
the date of said sale and the name of the purchaser, 
viz.: the said Edward J. Smith; and did, also, at the 
same time enter the number of said entries on both said 
tracts on his plat book, viz.: on the southeast quarter, 
No. 14,513, and the east one-half of the northeast 
quarter, No. 14,513 ; and that said entries made by Wil- 
ham Wright, the register, at the time of the sale, re- 
mained on said plat of said section and on said tract 
book unchanged, as late as 1858, a period of twenty-two 
years. The court further finds that at some time be- 
tween 1858 and the spring of 1871 said entries were 
changed as follows, viz.: in the entry on the tract book 
of the sale of the southeast quarter to Edward J. Smith, 
dated July 6, 1836, the letter Ein the description of the 
quarter section was erased, and the letter W substituted, 
so as to make said description read after said erasure 
and substitution the southwest quarter instead of the 
southeast quarter, thus making it appear that the south- 
west quarter had been twice sold—once in 1834 to Robert 
Wooden, and again 1836 to Edward J. Smith ; and at the 
same time the number of Smith’s entry, indorsed at the 
time by the register on the southeast quarter on the 
plat of said section was erased, and the same number 
indorsed on the southwest quarter, immediately under 
the number of Wooden’s entry on said quarter ; that said 
erasure and alterations were not made by William Wright 
because, first, they are notin his hand writing ; second, 
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they were made after 1858, and consequently after his 
death. By whom they were made the evidence does not 
show. It discloses the fact that plaintiff had an oppor- 
tunity to have made them, and availed himself of them 
after they were made. 

After said erasures and alterations were made, and 
at the time of plaintiff’s entry, May 10, 1871, the in- 
spection of the plat, the number of Smith’s entry on the 
southeast quarter having been erased and entered on the 
southwest quarter under the number of Wooden's entry 
of that quarter, the plat would show the southeast 
quarter vacant, and on inspection of the tract book it 
would show Wooden’s entry in 1834, of the southwest 
quarter, and Smith’s entry in 1836, of southwest 
quarter, and the southeast quarter consequently va- 
cant, or subject to sale; said plat and tract book 
would, however, further show that there had been an 
erasure on the portion of the paper occupied by 
the letter W in the description southwest quarter, and 
that said letter W was in a different hand writing from 
the remainder of the entry, and apparently a much 
later date, and the inquiry would naturally suggest it- 
self to plaintiff’s mind, what letter had been erased, and 
it would occur to him it could have been no other than 
the letter E; and if so, then the original entry of sale 
must have been the southeast quarter. Looking from 
this to the plat of the section in the plat book he would 
there see that an entry had been made on the plat of the 
southeast quarter and erased, and that the number cor- 
responding to the tract, originally the southeast quarter 
on the tract book, was entered on the southwest quarter 
immediately under the number 7,417, corresponding to 
Wooden’s entry. With these facts before his eyes, it 
would suggest itself to him that one of two states of fact 
must exist ; either, first, that the register had sold the 
southwest quarter twice—once to Wooden and again to 
Smith, and had by mistake entered on his tract book and 
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plat, the sale to Smith of the southeast quarter instead 
of the southwest quarter, or he had in fact sold the 
southeast quarter to Smithand entered the memorandum 
of sale on his tract book and plat correctly, but made the 
mistake in the application, and that the original entry 
had been erased and altered contrary to the facts. 
These facts, in connection with the other circumstances 
proved, were sufficient to have put him, as a conscien- 
tious and prudent man, on ‘nguiry, and if he had gone 
to the locality of the land, he would have learned that 
at all times, since the entry in 1836, Smith and those 
under him had claimed to own the southeast quarter, 
and had never set up any claim to the southwest quarter, 
which was claimed alone by Wooden. 

Under this state of facts the court finds that the 
equitable title at the time of the entry by plaintiff, viz.: 
May 10, 1871, and at the time the patent issued to plain- 
tiff, December, 15, 1871, was in the defendant, Sally F. 
Johnston, sole heir at law of Theodore Jungher, de- 
ceased, and the defendant Lucretia Jungher, widow of 
said Theodore, by operation of the muniments of title read 
in evidence by defendants viz.: the deed of E. Jenner 
Smith to John Smith; the will of John Smith: the deed 
of Smith and Haslett, executors of John Smith, to Mary 
C. Buck, and the deed of Mary C. Buck to Theodore 
Jungher ; and the plaintiff, in making said entry and 
accepting said patents, with notice of such facts and 
circumstances as were sufficient to put him upon inquiry 
to such equitable title, took said patent, with notice 
of such equity then in defendants, and held the same 
in trust for defendants; and the defendant, Childers, 
being in possession of fourteen acres of said tract, as 
tenant of McKee and McKee, grautees of defendants, 
Johnston and Jungher; that consequently, said facts 
are a good equitable defence to plaintiff ’s action, and the 
verdict on the plaintiff’s action is for the defendant, 
Childers. It further appearing that the defendants, 
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Sally F. Johnston and Lucretia Jungher, by their deed 
dated May 5, 1873, conveyed all their rights, title, ang 
interest (to-wit: their equitable title) to Samuel McKee, 
John W. McKee, E. Pratt Buell, and John Fallon, in 
and to one hundred and twenty-five acres of said south. 
east quarter, lying west of Fox Slough; on the 18th 
of June, 1875, conveyed by deed their title to the re. 
mainder of said tract, lying east of said Fox Slough 
to Buell and Fallon, viz.: thirty-five acres; and that 
at the institution of this suit said defendants, Johnston 
and Jungher, had no title or interest in said southeast 
quarter, having previously conveyed the same to said 
Samuel and John McKee and said Buell and Fallon, 
none of whom are parties to this action, and the court 
being of opinion that no affirmative relief can be given 
in this action on the cross petition to defendants, John- 
ston and Jungher, because, not being the owners of the 
equitable title, they are not entitled to a decree vesting 
in them the legal title; nor can relief be given to 
said McKee, Buell and Fallon, the present owners of the 
equitable fee, because they are not parties to this suit. 

It is, therefore, considered that the plaintiff takes 
nothing by his writ in this cause, and that defendants 
go hence without day, and that defendants have and 
recover of plaintiff their costs in this suit expended, and 
that the cross action by defendants, Johnston and 
Jungher, be dismissed without prejudice to any inde- 
pendent action they may hereafter institute against 
plaintiff and the vendees of defendants for the relief 
sought in said cross action.”’ 

From this finding and judgment the plaintiff, in 
due form and manner, has brought the case here by writ 
of error; and this finding and judgment is here assigned 
for error. 

The separate answer of the defendants, Lucretia 
Jungher, Sally F. Johnston and H. Will Johnston, 
her husband, upon which the case was tried, as we have 
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seen, among other things, sets up two defences: first, 
the statute of limitations; second, an equitable de- 
fence, to the effect, that one E. Jenner Smith, under 
whom defendants claim, had applied to enter, and in 
int of fact had entered and paid for, the land in ques- 
tion, but that, by mistake in his written application 
therefor, the southwest quarter of said section, instead of 
the southeast quarter, was inadvertently inserted therein, 
and that plaintiff afterwards, with notice thereof, 
wrongfully entered the same and procured a patent 
therefor in fraud of their rights in the premises; and 
thereupon asked the court that the plaintiff be declared 
a trustee for said defendants, or those claiming under 
them, and that the legal title thus acquired and held be 
divested out of plaintiff and vested in these defendants, 
or those claiming under them, by virtue of the warranty 
deeds, hereinbefore referred to and specified. As to the 
statute of limitation, set up in the answer, it is sufficient 
to say: first, that the’ evidence shows no such actual 
possession of the premises as is sufficient to support 
said plea: second, if it did, under the ruling in the 
case of Gibson v. Chouteau et al., 50 Mo. 85, and other 
cases following it, it would not avail them in this case, 
as the legal title had not passed from the general gov- 
ernment a sufficient length of time to enable that defence 
to attach or become operative. . 
The only remaining and real question in the case is 
as to the sufficiency of the facts in evidence to support 
the findings and judgment in question; and if so, what 
modification of the judgment, if any, the circuit court 
ought to have rendered upon the facts so found and in 
evidence in the cause. Itis contended for the plaintiff 
that the evidence does not support the findings and 
judgment; while the defendants insist that it does; 
and also claim that the circuit court should have pro- 
ceeded to grant the affirmative relief demanded, and ° 
divest and re-invest the legal title, as prayed for in their 
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answer ; and they now ask this court to render such 
judgment or decree as the circuit court should haye 
done. After a careful and patient examination of the 
record we are satisfied that the findings of the cirenit 
court are fully supported by the evidence in the cause, 
and that upon the whole case the law is with the de. 
fendants. The material and controlling questions jp 
the case are but two: first, was there a mistake in the 
entry of said Smith, and subsidiary to this, in what did 
that mistake consist ; did it happen, as charged, in filling 
up the blank or witten application therefor with a 
wrong number or letter, or did it occur in the ‘nota. 
tions’’ of said entry, as made by the register at the time 
upon the plat and tract books of said land office? 
Second, if such a mistake was,.in fact, made and _ oc- 
curred, as claimed, in said written application, and not 
in the notations thereof upon the books of said office, 
did the plaintiff, atthe time of his entry and the date of 
his patent, have knowledge thereof ; or had he notice of 
such facts and circumstances as should have put a pra- 
dent and conscientious man upon inquiry, and would 
have led to such knowledge, if inquiry had been made? 

If there was such a mistake, of which there can be no 
doubt, and if the plaintiff had such knowledge, of which 
there can be just as little, then the law is clear that the 
plaintiff is chargeable with knowledge of such prior 
entry ; and in such event his subsequent entry, with such 
notice, was a fraud upon said prior entry, and those 
claiming thereunder, and he will be held to be a trustee 
for them and compelled to convey the legal title, thus ac- 
quired and held, to the parties thus defrauded, or to 
those claiming under them, by deeds of general war- 
ranty. Story’s Equity, section 395, and authorities 
cited. It is conceded by the defendants, that the ap- 
plication and patent, as made and issued, in the ab- 
sence of proof to the contrary, are »resumed to be 
correct. Not only so, but they also cuncede that the 
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contrary cannot be made to appear, except upon the 
clearest and most satisfactory proof. But they claim, 
and we think correctly, that they are not absolutely con- 
elusive and may be rebutted if the facts and circum- 
stances in evidence are strong enough to satisfy the mind 
and conscience of the chancellor. It was upon this 
theory, and to this end, that all their testimony was 
directed. They insist that the mistake was not only 
made in the original application, but that it was inad- 
yertently reproduced and continued in the register’s 
certificate, the monthly and other reports of the local to 
the general land office, and finally consummated in the 
patent itself, and never discovered by the defendants, or 
those under whom they claim, until this suit was ‘ 
brought. The evidence of the plaintiff, consisting 
mainly, as it does, of the papers, certificates, reports, 
and documents is in no just sense in rebuttal of de- 
fendants’ testimony, designed and tending to show, as 
it does, such mistake. ‘These documents are admitted to 
be, as claimed by plaintiff, but it is charged that they so 
appear only by reason of the mistake alleged and proved 
by the defendants. This testimony of plaintiff, there- 
fore, only tended to prove what defendants had already 
alleged as the foundation of their equitable defence, and 
of itself, is no answer to the case made by the defend 
ants’ evidence. 

The laws of congress and the regulations of the land 
department recognize this right and provide for cor- 
recting such mistake, if discovered, and timely applica- 
tion is made to the land department while the legal title 
remains in the general government. Revised Statutes 
of United States (2nd. Ed.) p. 434, sections 2369 and 
2372 inclusive; Public Lands, Laws, Instructions and 
Opinions, part 2nd, pages 451 to 457. After the title 
has passed from the government to individuals, and the 
question has become one of private right between citi- 
zens, and litigation ensues, then the jurisdiction of such 
questions is remitted to courts of the county, whose 
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common law jurisdiction enable them to inquire intoang 


determine the case as equity and good conscience ma 
require. Johnson v. Towsley, 13 Wall. 72; Minnesota 
v. Batchelder, 1 Wall. 109; Silver v. Ladd, 7 Wai, 
219; Stark v. Starrs, 6 Wall. 402, and Carman », 
Johnson, 29 Mo. 84, and same case, 20 Mo. 108. In addi. 
tion to the special findings of the circuit court the recorg 
discloses other facts and circumstances tending to the 
same result. It appeared that when application was 
made to enter land, at this and other like offices, the 
usual routine was for the register to open, exhibit and 
examine the plat and tract books of said office, which 
indicated what lands were vacant and subject to entry, 
and what had already been sold; that upon such ex. 
amination, it was customary for the applicant to point 
out or indicate upon the plat book the land he desired 
to enter; whereupon it was usual for the register to fil] 
up a blank or written application with the numbers or 
description of the land thus selected, which the ap. 
plicant signed; and, upon its presentation to the re. 
ceiver and the payment of the purchase money, the 
receiver gave the purchaser a certificate to that effect, 
and, upon its production to the register, he noted 
upon said plat book the number of said entry, by 
writing it upon the face of the tract so entered, as the 
same appeared on said plat book or survey; and, also, 
by stating, in writing, the fact of said entry upon the 
tract book, giving description or number of the lan1, 
date of entry, name and residence of the party so 
making said entry. It also appeared that the monthly 
and other returns from the local to the general land office 
were frequently, if not generally, made up from an in- 
spection of the written applications alone, without com- 
paring them with the ‘‘notations”’ of said entry, as made 
at the time by the register on the books of the office, as 
was the more formal mode. 

It also appeared that at the date of Smith’s appli- 
cation and entry in 1836, the tract and plat books, in 
said land office presented this appearance: 
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. |To Whom Sold.| Residence. When Sold. 
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& | Section. 


| | 
West half. | 32 Robert Wooden.|Lewis Co., Mo. November 8, 1834. 
West 14 N.E.14 TN i NE I Hi A MMO. 
After his said entry said books offered this ap- 
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And after the erasures, alterations and mutilations 
of the records, spoken of, by which the nwmber 14,513, 
on said plat book had been erased from the southeast 
quarter of said section, and transferred to the southwest 
quarter thereof ; and, by which, also, the letter “2” 
in Smith’s entry, on the tract book, had been erased and 
the letter ‘‘W”’ substituted therefor ; and, also, after 
plaintiff’s said entry thereof the said books gave this 
appearance, except that this diagram don’t exhibit the 
evidence of said erasures, alteration and substitution, 
still apparent on the original books: 


PLAT BOOK. 
EXHIBIT ‘‘A.’’ GOTT’S DEPOSITION, 
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Indeed, the plaintiff, himself, speaking of the ap- 
pearance of these books and of what he saw at and prior 
to his said entry, on cross-examination, testified as 
follows : 

‘*‘T discovered the southeast quarter thirty-six, 
sixty-four, six, west, was vacant, while employed in 
making an examination of the records to purchase for a 
party in Scotland county an eighty acre tract where 
there were three applicants at the same time for the 
same piece of land, one of whom was sheriff of Scotland 
county. There had been a correction, alteration, or 
erasure, call it as you please, on the plat and tract books 
in the register’s office in section thirty-six, township 
sixty-four, range six, west, and I saw it before I made 
theentry. Inthe plat book whereon the numbers of en- 
tries are posted, in section thirty-six, and on the south- 
east quarter of said section, there is a perceptible 
erasure. On the tract book the letter ‘‘W,’’ in the 
Smith entry, appears to have been made with a heavy 
stroke of the pen, and hasa much heavier and darker 
appearance than the letter ‘“‘S”’ preceding it, and has 
the appearance of having been changed from some other 
letter, and the letter ‘‘E”’ is the only letter over which 
the letter ‘‘W’”’ could have been written, so as to have 





SUPREME COURT OF MISSOURI, 








Widdicombe v. Childers. 
formed a correct description of any other entry either jp 
that or any other section, or the description of lands 
similarly situated.”’ 

It further appeared, also, that the plaintiff at a time 
prior to the time of his said entry, was familiar with 
the routine, rules, regulations and customs of said land 
office pertaining to the entry of lands; that he was fre. 
quently at the office ; spent much of his time in exam. 
ing its records, books and papers—with all of which he 
had great familiarity ; and that he did a large practice, 
as a lawyer, in contested cases of entry, before said office, 
To a casual applicant, unfamiliar with the routine 
and records of said office, such erasures and alterations, 
if noticed at all, might not have suggested that said land 
was not subject to entry, or that another had any claim 
thereto; but not so with this plaintiff, whose practiced 
eye, experienced judgment and familiar knowledge of 
such things, we are constrained to believe, would have 
enabled him to comprehend, at a glance, not only that a 
mistake had been made in said entry, but, also, to de- 
termine in what that mistake consisted. From what he 
testified he saw on the face of the books, from his knowl- 
edge of the custom of transacting business in said office, 
and his familiarity with its records, he could scarcely 
failto know'that the mistake must have been in the 
application for the entry, and not in the ‘‘nolations”’ - 
thereof, as made upon the books of said office ; and, also, 
that said erasures and alterations—plainly visible upon 
the face of said books, by whomsoever made—caused 
them to appear, in their mutilated and altered condi- 
tion, contrary to the actwal facts of the transaction, as 
they must have occurred and been recorded by the 
proper offiter, at the time. As an intelligent lawyer and 
an adept in such matters he must have known that the 
register had no right and would not knowingly permit 
Smith to enter a tract already sold to another; and that 
Smith would not intentionally enter or apply to enter 
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land which he must have seen was already purchased 


by another. To say the least of it, they were such 
facts and circumstances as should have put him on in- 
quiry, and would have led, if properly pursued, to a 
knowledge of such mistake, and the claim of these de- 
fendants, and those under whom they claimed, as well as 
of those claiming under them. 

This record discloses the further fact that upon the 
institution of this suit against the tenant, Childers, the 
parties to whom these defendants had sold the land, by 
deeds of general warranty, purporting to convey an inde- 
feasible estate in fee-simple absolute, notified these de- 
fendants and required them to defend said action and 
protect their rights in the premises; and that, there- 
upon, said defendants put in their answer and made 
the defence, and also asked the circuit court to grant them 
appropriate affirmative relief and divest the plaintiff of the 
legal title and invest these defendants, or those claiming 
under them, by such warranty deeds with the same, etc, 
We have been cited to the cases of Sensenderfer ». 
Smith, 66 Mo. 80; Sensenderfer v. Neale, 66 Mo. 669; and 
Widdicombe v. Mercer, 72 Mo. 588, as holding a doctrine 
contrary to the views here expressed. This, we think, 
toa great extent, is a misapprehension of these cases. 
When carefully considered it will be found that these 
cases—especially the first, upon which the other two are 
based—recognize in direct terms the views here ex- 
pressed. The other two cases, also, substantially do the 
same thing. The most that can fairly be said of these 
cases is, that the evidence preserved in the record of these 
several cases was not sufficient, in the opinion of the court, 
to sustain the equitable defence, set up in the answer; 
or to support the finding of the court thereon. This was 
the only real point in judgment in all these cases ; and any 
seeming conflict therein with the views here expressed, 
if any there be, will be found, upon a careful examina- 
VoL. 84—26 
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tion of the whole context, to be rather colorable than 
substantial. The leading case, also, it will be seen, puts 
the decision, in part, at least, on the fact, thatif the 
party had originally made such mistake, by his subse. 
quent conduct he had acquiesced in the same for many 
years, and was, therefore, estopped from asserting the 
same against a party subsequently purchasing the land, 
In any event these cases, in many respects, are unlike the 
case at bar. There, the evidence was mostly, if not 
entirely, oral, and given from memory twenty years or 
more after the occurrences to which they relate. Here, 
it is supplied mainly, by the original records themselves, 
There, it was comparatively meager, whilst here it is 
abundant. 

If parties negotiating about a tract of land or town 
lot should go to the premises, and upon, inspection, 
should agree touching the sale and purchase thereof, and 
thereupon draw up and execute a deed of conveyance, 
and by mistake insert therein wrong numbers, would 
anyone doubt that upon satisfactory proof of the mis- 
take, a court of equity would correct the same? Sup- 
pose, instead of that, they should go to a plat of the town, 
or of the public lands, and, upon inspection thereof, 
should select and bargain for a given quarter section of 
land or town lot, and makea similar mistake in the 
deed of conveyance, would not the same result follow? 
This, in substance, is precisely what the evidence shows 
occurred in Smith’s entry of the tract of land in question. 

We are of opinion, therefore, that the special find- 
ings of the circuit court as to the mistake in question 
and plaintiff’s knowledge or notice thereof are fully 
supported by the evidence in the cause, and that they 
constitute a good defence to plaintiff’s action, and that 
the court did right so to find and declare. We are also 
of opinion that under the facts and circumstances in 
evidence the ends of justice would have been best pro- 
moted and preserved by granting to the defendants the 
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affirmative relief asked for, especially as under opera- 
tion of section 3940, Revised Statutes, 1879, the title 
so acquired would instantly enure to the benefit of 
of those claiming under the defendants by deeds of 
general warranty, and thus save unnecessary litigation, 
expense and delay. 

Wherefore, it is here ordered and adjudged by this 
court that the judgment of the circuit court be reversed ; 
and that such judgment as it should have rendered, as 
hereinbefore indicated, be, and the same is hereby or- 
dered and rendered ; and that the same be entered up in 
due form accordingly. Kvritzer v. Smith, 21 Mo. 302; 
Philips v. Stewart, 69 Mo. 149; Morgan v. Chicago & 
Alton R. R. Co., 76 Mo. 178, and section 3776, Revised 
Statutes, 1879. All concur. 


McKerEnan, Appellant, v. McKEEHAN 


Divorce: The decree of the lower court dismissing both the bill 
and cross bill for divorce in this case affirmed, the evidence show- 
ing that neither party was entitled to a divorce. 


Appeal from Johnson Circuit Court.—Hon. N. M. 
GIVAN, Judge. 


AFFIRMED. 
8. P. Sparks for appellant, 


(1) The court erred in admitting in evidence the 
deed of separation. It constituted no bar to plaintiff’s 
action after an offer to return. 1 Bish. Mar. & Div. 
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§ 806 (Ed. 1864) ; Stokes v. Stokes, 1 Mo. 320. (2) Plain. 
tiff’s offers to return and defendant’s refusal to permit 
her were clearly established by the testimony. This con. 
stituted an ‘‘absenting himself without a reasonable 
cause,’’ and it continued for more than a year, and en. 
titled plaintiff to a decree of divorce. Sec. 2174, R. §,; 
1 Bish. on Mar. & Div., § 806-808. (3) The testi- 
mony of the defendant himself shows his intention never to 
permit the plaintiff to return to him by placing himself 
in such a situation as to make a return impossible, 
Gillinwaters v. Gillinwaters, 28 Mo. 60. 


S&S. G. Kelley and O. L. Houts for respondent. 


(1) Petition alleges that defendant ‘‘at divers times 
prior to the 20th day of April, 1875, offered such indig- 
nities towards plaintiff as to render her condition intol- 
erable.’’ After specifying indignities, says that at that 
date ‘‘she finally left his bed and board on account of 
said conduct toward her, and has continuously remained 
away from him ever since.’’ The petition then states, 
by way of explanation of plaintiff’s conduct in leaving 
and remaining away from defendant, that plaintiff after- 
wards, ‘‘at three different times, besought defendant to 
renew their marriage relations, but that defendant re- 
fused to permit her.’’ The action is clearly based upon 
the ground of indignities. The petition contains but one 
count and sets out the acts of indignity. It could not 
allege abandonment in the same count; besides the alle- 
gation that plaintiff had offered to return and defendant 
would not permit her is not equivalent to saying ‘that 
defendant had absented himself without reasonable 
cause for a space of one year.”? The offer to return and 
refusal, if proven, would only be evidence of abandon- 
ment. The facts of abandonment, if relied on, must be 
distinctly alleged, and not the evidence thereof. 
(2) The deed of separation showed that the separation was 
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yoluntary, contradicted the allegations of plaintiff’s pe- 
tition to the effect that she had been compelled to leave 
defendant ; also, her statements as to her offers to return, 
and was competent evidence. (3) Upon all the evidence 
in the case, it was the duty of the court to dismiss plain- 
tiff’s bill. Messenger v. Messenger, 56 Mo. 329. 


Martin, C.—The plaintiff sued the defendant for a 
divorce, alleging that the defendant had offered such in- 
dignities towards her as to render her condition intol- 
erable. The character of the indignities is set forth in 
the petition. The defendant denied the charges made in 
the petition, and filed a cross-bill asking for a divorce on 
the ground of abandonment. The court heard the testi- 
mony of the parties themselves and of other witnesses, 
and dismissed the application of both sides on the ground 
that neither of them was entitled to a divorce. The 
plaintiff appeals from this action of the court. 

The indignities about which the plaintiff testified 
were all contradicted by the evidence produced by de- 
fendant. The decree dismissing her bill is sustained by 
the evidence, and cannot be disturbed on appeal. . It 
seems that both parties were of impetuous temperament ; 
and that the plaintiff, more than once, had left, and re- 
turned to the defendant. Finally in August, 1875, they 
agreed to separate permanently. The defendant gave 
the plaintiff some four hundred dollars worth of prop- 
erty, and they signed a deed of separation and mutual 
release. In this deed they recite that a separation has 
taken place by mutual consent on account of domestic 
difficulties and differences. The concluding paragraph 
of the plaintiff’s petition reads as follows: ‘Plaintiff 
further avers that hoping and trusting that defendant 
had repented of his ill usage and bad conduct towards 
plaintiff ; believing it to be her christian duty, if it could 
be borne, to live with said defendant ; at three different 
times since her said separation from defendant, has be- 
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sought him to resume the marriage relation with plain. 
tiff ; the last time in the year 1879, and permit her to liye 
with him as his wife, but at each of said times, the said 
defendant has refused to permit her and still refuses, 
without any reasonable cause or excuse ; wherefore plain- 
tiff prays that she may be divorced,” ete. 

The plaintiff insists that the foregoing paragraph is 
equivalent to the statutory charge that ‘the defendant 
has absented himself without a reasonable cause for the 
space of one year.”? Good pleading requires the sub- 
stantive fact of abandonment to be alleged, if it is de- 
pended upon as a ground of divorce. The paragraph 
mentioned is rather in the nature of evidence tending to 
prove abandonment. But waiving all objection to its 
sufficiency in law, the testimony submitted by plaintiff 
fails to support it. Her offers to return are contradicted 
by the defendant and other witnesses, admitted by her 
to have been present at the time they were made, 
Neither are they in accord with certain admissions in 
the petition, to the effect that the conduct of defendant 
rendered her condition intolerable down to the 20th day 
of April, 1875, when she finally left his bed and board 
on account of his conduct toward her, and has continu- 
ously remained away from him ever since. I do not 
think that either party was entitled to a divorce upon 
the evidence in the record. Accordingly the decree of 
dismissal is affirmed. All concur. 





THe Fatuer MATTHEW YouNG MeEN’s Tora ABSTI- 
NENCE AND BENEVOLENT Society v. F1tz- 
WILLIAMS et al., Appellants. 


1. Referee. The report of a referee will not be disturbed as being 
against the weight of evidence where there is substantial evidence 


to support it, 








OCTOBER TERM, 1884. 












The Father Matthew Society v. Fitzwilliams, 











9. Estoppel. The obligors ina bond are estopped to deny the cor- 
porate existence of the body to whom it was given. 





§. Reference. A reference properly made does not become erron- 
eous ex post facto, by reason of admissions against interest made by 
the party objecting to the reference, which render an examination 
of accounts unnecessary. 






4. Sureties. Sureties on the bond of the treasurer of a society are 
liable for a default in payment of moneys coming into the hands of 
the treasurer, as such. 







: EVIDENCE. The treasurer’s statement made in accordance 
with his duty and during the period covered by the bond, but after 
his removal for misconduct, is competent against his sureties and 
is prima facie evidence of the facts therein stated. 

6. Practice in Appellate Court. If it does not appear that the 


appellant could have been prejudiced thereby, the admission of 
incompetent testimony is not sufficient ground for a reversal of the 











judgment.* 







Appeal from St. Louis Court of Appeals. 






AFFIRMED. 


Walker & Walker for appellants, 






G. A. Castleman for respondent. 









Ewine, C.—John J. Fitzwilliams was the treasurer 
of the plaintiff, and the other defendants were his 
securities on his bond as such treasurer. The suit was 
on the bond for alleged breaches thereof. There was a 
referee appointed under the statute, against the objec- 
tion of defendants, on whose report judgment was 
entered, as upon a special verdict, for plaintiff, from 
which the defendants appealed to the St. Louis court of 
appeals, where the judgment of the circuit court was 
affirmed. The defendants bring the case here by appeal. 

We have critically examined the record, the report 
of the referee, and the briefs of counsel, and must con- 











* These syllabi are taken from 12 Mo. App. 445, 
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fess we see no cause for a reversal of this judgment, 
The elaborate and exhaustive opinion of Bakewell, J. 
12 Mo. App. 445, we think covers all the ground, and 
shows very clearly that the judgment of the cirenit 
court was correct ; we, therefore, adopt that opinion as 
our own and affirm the judgment of the court of appeals, 
All concur, 











EyermMAN v. THe SEconpD NationaL BANK oF §r, 
Louis, Appellant. 


1, Officers: NOTICE: PRESUMPTIONS. The fact that money is deposited 
in bank by a county treasurer raises no presumption that it be. 
longs to the county. 


: DESCRIPTIO PERSONA. That the words ‘‘ county treasurer,” 
are added to a depositor’s name on his checks and pass book does 
not give notice that the depositor holds the fund as such treasurer, 


Notice. One who hasnotice of such facts as put him upon inquiry 
is bound by every fact which an inquiry would have disclosed. 


: PRACTICE. The question of notice is one for the jury.* 
Appeal from St. Louis Court of Appeals. 
AFFIRMED. 
Noble & Orrick for appellant. 
A. R. Taylor for respondent. 


Norton, J.—One Herman Richtien in 1874 was the 
county treasurer of St. Louis county, and also county 
treasurer of school moneys for said county. He de- 
posited of these school moneys the sum of $17,705.28 in 


e These syllabi are taken from 13 Mo. App. 289, 
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the First National Bank of St. Louis to his credit as 
county school treasurer. The said bank thereafter 
failed, and the receiver delivered to said “‘ Richtien as 
county school treasurer” a certificate for said sum of 
$17,705.28. Said receiver thereafter delivered to Rich- 
tien a draft for $2,655.79, it being the amount of the first 
dividend of the assets of said bank payable to the order 
of ‘“‘Herman Richtien, county school treasurer.’’ On 
the same day said draft was received Richtien endorsed 
and delivered the draft to defendant, and received 
therefor from it the face value thereof. The plaintiff, 
who was one of the securities on the bond of Richtien 
as county school treasurer, having with the other 
surcties paid a judgment rendered against them and said 
Richtien on his said bond, by virtue of assignments 
made to him by his co-sureties, and by the board of 
president and directors of the St. Louis public schools, 
the county court and treasurer became entitled to the 
claim against defendant for the conversion of said draft 
of $2,655.28, and being so entitled he instituted this suit 
in the circuit court setting up in detail and at consid- 
erable length the above facts, and the additional fact 
that at the time defendant purchased the said draft of 
Richtien it had knowledge of the facts and circumstances 
stated in the petition, and that it knew that said draft 
was not the property of Richtien, and that he had no 
title to the same. 

On the trial all the facts stated were admitted except 
that defendant had knowledge that the draft was not the 
property of Richtien, and that he had no title thereto. The 
circuit court sustained a demurrer to the evidence and ren- 
dered judgment for the defendant, from which the plaintiff 
appealed to the St. Louis court of appeals, which re- 
versed the judgment of the circuit court on the ground 
that there was evidence tending to show that defendant 
when it purchased the draft of Richtien, had knowledge 
that it did not belong to him, but was drawn on account 
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of public school money to which Richtien was not enti. 
tled, and that the question should, therefore, have been 
submitted to the jury. 

An examination of the record satisfies us of the 
correctness of the conclusion reached by the court of ap. 
peals, and we hereby affirm its judgment for the reasons 
given in the opinion which is reported in 13 Mo. App. 
289. All concur. 





THe City or Kansas v. Tue Kansas City, Topeka & 
WESTERN RarLroaD Company ef al., Appellants. 


Condemnation Proceedings: VERDICT OF JURY. Whereina 
proceeding by a city to condemn land for street purposes, the in- 
structions are proper, the Supreme Court will not interfere with the 
measure of damages assessed by the jury, if it is not so flagrantly 
unjust as to justify the conclusion that improper considerations in- 
fluenced the verdict. 


———: PRACTICE IN SUPREME COURT. In such proceedings an 
appellant cannot be heard to complain in the Supreme Court of the 
assessment of damages when the record does not disclose the 
extent of his interest in the condemned property. 


Gardiner Lathrop and Pratt, Brumback & Ferry 
for appellants. 


D. S&S. Twitchell for respondent. 


Henry, C. J.—The City of Kansas instituted a pro- 
ceeding to condemn a strip of land twelve feet wide, east 
and west, and thirteen hundred and twenty feet long, 
north and south, in order to widen to that extent Liberty 
street, which runs north and south. Of this strip five 
hundred and five feet belonged to the appellant railroad 
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company, and six hundred and forty-nine feet to the 
elevator company, upon which said railroad company 
had a railroad track, and the balance of the strip was 
owned by the West Kansas City Land Company. The 
proceeding was had, in the first instance, before the 
mayor, and was appealed to the circuit court, where, on 
a trial de novo, witnesses were introduced who estimated 
the value of the land, one at four dollars per front foot, 
two at five dollars, one at five dollars, but he thought 
that it was worth to the railroad four times that amount. 
The jury went upon the land and examined it, and 
assessed the damages to the railroad company at 
$1512.50, and assessed it for benefits six hundred and 
twenty-one dollars. The damages to the elevator com- 
pany were assessed at sixteen hundred and twelve 
dollars, and it was assessed for benefits three hundred 
and twenty-four dollars. The land company was allowed 
fordamages four hundred and fifteen dollars, and assessed 
one dollar for benefits. The instructions to the jury are 
not complained of, but it is strenuously contended that 
the jury disregarded the evidence and instructions in 
assessing the damages. 

The instructions are as follows: 

‘2. You will then, in the first place, ascertain and 
assess the actual damages done each person in conse- 
quence of the taking of their property for the purpose 
of widening a part of Liberty street, according to ordi- 
nance number 18,845, passed by the common council of 
the City of Kansas, and approved February 21, 1880, 
and allow the same to such parties whose property is 
taken as the just compensation to be made therefor ; and 
in allowing such damages you will assess the same with- 
out any reference to the proposed improvement.”’ 

“3. And in the next place, to pay such damages 
and compensation for the property thus taken, you will 
assess against the City of Kansas such an amount as you 
find and believe said city and the public generally will 
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be benefited by the proposed improvement. And to pay 
the balance of such damages and compensation you wil] 
assess benefits against each of the several lots and parcels 
of land within the limits prescribed by ordinance ang 
shown on the plat read in evidence for the assessment of 
benefits, and in assessing such private property you wil] 
assess each parcel of ground with an amount bearing 
the same ratio to such balance of the compensation re. 
quired to pay for property to be taken as the benefit to 
each lot or parcel of ground bears to the whole benefits 
of all the property to be so assessed.”’ 

“4, You will make out your verdict in writing, 
and the same will be signed by you, each in person, and 
you will all bring the same into court, and in making up 
your verdict the city engineer will aid and assist you to 
put the same into proper form, and you have the right 
to call upon him to do so.” 

‘5. In assessing these damages and benefits you 
have the right to and you will be guided by your own 
judgment with respect thereto, as well as all the evidence 
in the case.” 

‘1. You will go to and upon the property to be 
taken for the purpose of improvement and that to be 
assessed with benefits, and examine all such property in 
person before arriving at your verdict.”’ 

Four witnesses estimated the value of the strip 
taken at from fotr to five dollars per front foot. Six 
jurors, sworn to try the cause and required by law to go 
upon the land and who did so, to consider the very ques- 
tions they were to pass upon, and determine them from 
their own observation, in connection with the testimony 
adduced, have determined that the land was not of the 
value testified to by the witnesses. To what extent the 
conclusion reached by the jury is attributable to their 
own observations and judgment, and how far their con- 
clusion was produced by the testimony of the witnesses, 
is a problem we are not able tosolve. It may be that, 
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if there had been no testimony before them and they 
had been left to fix the value from their own observation, 
they would have assessed even less damages than were 
awarded by them to these appellants respectively. 
When the court has properly instructed them, as in 
this case, and their findings are not so flagrantly unjust 
as to justify the conclusion that improper considerations 
influenced their verdict, this court cannot interfere, 
Appellant railroad company, also, complains that 
the jury allowed that company nothing for its interest 
in the strip of land occupied by its road which was 
owned by the elevator company. If it had any interest 
in that strip of land, its nature or extent is not disclosed 
in this record. Whether a tenant at will, or for years, 
or having a mere license for the temporary occupation of 
the land, does not appear, and how, in such case, the 
jury could estimate the value of their interest in the 
land I cannot conceive. All concur in affirming the 
judgment, | 


Marrett v. THe HANNIBAL & St. JoserpH RAILROAD 
Company, Appellant. 


1. Railroad: DOUBLE DAMAGES: STATEMENT. A statement in a suit 
before a justice of the peace, against a railroad company for double 
damages for killing stock, held, sufficient. 


Appeal from Clinton Circuit Court.—Hon. G. W. 
Dunn, Judge. 























414 ‘ SUPREME COURT OF MISSOURI, 


-_ ————— 


Marrett v. The Hannibal & St. Joseph Railway Company, 








Geo. W. Easley for appellant. 


(1) The petition does not state facts sufficient to 
constitute a cause of action, in that it does not allege any 
facts which show that the animal was killed because of 
the want of a fence. Luckie v. Ry. Co., 67 Mo. 245; 
Cunningham v. Ry. Co., 7 Mo. 202; Rowland », Ry, 
Co., 73 Mo. 619; Sloan v. Ry. Co., 74 Mo. 47; Morrow », 
Ry. Co., 74 Mo. 82. (2) The petition is further defective 
in that it does not show that the point where the animal 
got upon the track, or was killed, was of the character of 
land required to be fenced by the double damage statute, 
Bates v. Ry. Co., 74 Mo. 60; Davis v. Ry. Co., 65 Mo, 
441. 


D. H. McIntyre and F’. M. Brown for respondent, 


(1) The petition sufficiently alleges that the calf was 
killed because of the want of a sufficient fence. It states 
that the animal strayed upon the track ‘‘ where said 
road was not inclosed by a good and lawful fence,’ and 
‘where there was a break in the fence of said road, and 
carelessly and negligently allowed to remain in bad con- 
dition by defendant, and was killed by defendant's 
locomotive and cars, being run and operated by defend- 
ant’s agents.’’ This will warrant the inference that the 
animal got upon the track by reason of the failure to 
fence, and an express allegation to that effect was not 
necessary. Hdwards v. Railroad, 74 Mo. 117; Kronski 
». Railroad, 77 Mo. 362; Farrell v. Union Trust Co., 77 
Mo. 475; Perriquez v. Railroad, 78 Mo. 91; Campbell 
». Railroad, 78 Mo. 639. (2) The petition avers that 
the calf strayed upon the track and was killed ata 
certain point, ‘not in the corporate limits of a city or 
town and not ata public crossing,” and ‘‘where there was 
a break in the fence of said road.’”’ This was a sufficient 
allegation that the animal got upon the track and was 
killed at a point where the law required the road to be 
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fenced. Perriquezv. Ry., 73 Mo. 91; Wade v. R. R.,7 
Mo. 362; Campbell v. R. R., 78 Mo. 639. 





Ew1ncG, C.—This was an action before a justice of 
the peace, founded on the following complaint: ‘ Plain- 
tiff says that defendants are a corporation, made so by 
the laws of Missouri; that they own a railroad which 
runs through Lathrop township, in Clinton county, Mis- 
souri; that at a certain point, not in the corporate limits 
of a city or town, and not at a public crossing, where 
said road was not enclosed by a good and lawful fence, 
plaintiff ’s calf, about one year old, on or about the fourth 
day of June, 1880, strayed upon defendant’s road where 
there was a break in the fence of said road, and carelessly 
and negligently allowed to remain in bad condition by 
defendant, and was killed by defendant’s locomotive and 
cars, being run and operated by defendant’s agents.”’ 
There was judgment for plaintiff before the justice, and 
by the circuit court, when the case was appealed, and 
from which the case is brought here by the defendant. 

The only point in the case made by the defendant is as 
to the sufficiency of the petition. Without entering into 
a discussion as to this statement, we deem it sufficient to 
say it comes within the rule as fixed by this court in 
Perriquez v. The Mo. Pac. Ry. Co.,78 Mo. 91; Hdwards 
». Kansas City, St. Jo. & C. B. R. R. Co., 74 Mo. 117; 
Campbell v». Mo. Pac. Ry. Co., 78 Mo. 639. We think 
the statement is sufficient after verdict, and the judg- 
ment below is affirmed. All concur, 





Kratine, Appellant, v. THE Crry or Kansas, 


1. Municipal Corporation, Liability of. A municipal corpora- 
tion is not liable to one suffering injury in consequence of the non- 
exercise or defective exercise of its public or legislative powers, 











416 SUPREME COURT OF MISSOURI, 





Keating v. The City of Kansas. 





—— 


and in the attempted passage of an ordinance it is engaged in the 
exercise of legislative powers. 


9. ———: ORDINANCE: CONTRACT. One contracting with a city 
through its officers, is bound to take notice at his peril of their 
powers, and, also, of the legality of its ordinances, 


8. City Charter: contract. The charter of Kansas City provided 
that work done in street grading should be directed by ordi- 
nance, such ordinance to specify how payment for it should be 
made, and in case it was to be made in special tax-bills, the city 
should in no event be liable on account of the work, and the contract 
for the work which provided for its payment by special tax-bills 
also contained the foregoing provision. Held, there could be no 
recovery against the city in any form of action for work done 
under such contract, and this was so, although, by reason of the 
defective passage of its ordinance by the city, the contractor failed 
to recover on the special tax-bills. 


4. Void Contract. No cause of action either of quantum meruit, o 
sounding in damages can arise from a void contract. 


Appeal from Jackson Circuit Court, 
AFFIRMED. 
J. Brumback and Gardiner Lathrop for appellant. 


(1) Plaintiff was entitled to recover on the ground 
that the city was negligent in the preparation and 
passage of what was supposed to be ordinance number 
8449, by which the grade of Bell street was attempted to 
be re-established and in accordance with which grade the 
engineer prepared plans and specifications and directed 
the actual doing of the work. Dillon on Mun. Corp. 
(8d Ed.) p. 475; Kearney v. Covington, 1 Mete. (Ky.) 
339; Chicago v. People, 56 Ill. 327; Cronan v. Mu- 
nicipality, 5 La. Ann. 537; Maher v. Chicago, 38 Ill. 
266; Fisher v. St. Louis, 44 Mo. 482; Beard . 
Brooklyn, 31 Barb. 142; Cunningham v. Mayor, 1 
Paige 596. (2) Plaintiff was entitled to recover by rea- 
son of the wrongful acts of the city engineer in preparing 
plans and specifications and directing the doing of the 
work in accordance with the provisions of an invalid 
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ordinance. Authorities swpra. (3) Plaintiff is entitled 
to recover by reason of the action of the common council 
ef the city in preventing his completing the work in 
accordance with the grade of Bell street as fixed by the 
ordinance numbered 5205, by passing an ordinance 
fixing the grade of Bell street at the very elevations to 
which it had been brought by plaintiff. (4) The City of 
Kansas can pay for public work either in money or in 
special tax-bills against property deemed benefited by the 
doing of any such work. (5) Ubi jus ibi remedium. 


Wash Adams, city counselor, and R. H. Field for 
respondent. 


(1) For the non-exercise or defective exercise of 
legislative power a municipal corporation is not liable to 
anyone injured thereby. Dillon on Mun. Corp., sec. 
949; Saxton v. St. Joseph, 60 Mo. 153; Carroll o. St. 
Louis, 4 Mo. App. 191. (2) Keating cannot plead his 
ignorance of a defective ordinance even as against the 
city as he was bound to take notice of it in dealing and con- 
tracting with defendant’s officers. Dillon on Mun. Corp., 
sec. 447. Mayor, etc., v. Reynolds, 20 Md. 1. (3) The 
provision of the charter alone warranted the court in 
sustaining a demurrer to the evidence. Sazton o. St. 
Joseph, 60 Mo. 153; Carroll v. St. Louis, 4 Mo. App. 
191 ; Goodrich v. Detroit, 12 Mich. 279; Bank ov. Lan- 
sing, 25 Mich. 207. (4) The contract plead expressly 
exempts the city from any liability for or on account of 
the alleged grading. Such provision of the contract 
precludes recovery. Creight v. Toledo, 18 Ohio St. 447; 
Pettis Co. v. Kingsbury, 17 Mo. 479; Mayor, ete., v. 
Eschbach, 18 Md. 276; Leavenworth v. Rankin, 2 Kan. 
357. (5) Damnum absque injuria is a maxim more 
applicable to the complaint of appellant than that of 
ubi jus thi remedium. 

Suerwoop, J.—Keating sued the city to recover the 
VoL. 84—27 
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sum of $4,062.66 for certain street grading done by him 
under a defective ordinance. He had acontract with the 
city to do the work which expressly provided that the 
passage of the ordinance, number 14,495, and the doing 
of said work without any petition or any proper petition 
therefor; or entire failure or failures properly on the part 
of real estate owners theretofore or thereafter, to petition 
the common council to have said work done or improve. 
ments made, shall not render the city liable to pay di- 
rectly or indirectly for such work or any part thereof, 
otherwise than by the issue of special tax-bills; and 
said Keating shall assume all risks as to the validity or 
invalidity of such special tax-bills, and take the same 
without recourse against the City of Kansas in any event. 
And the charter of the city provides: ‘‘ Section 1. The 
common council shall have power to cause to be 
graded, constructed, reconstructed, paved, or otherwise 
improved and repaired, all streets, sidewalks, alleys, 
and public highways or parts thereof, within the city, at 
such time and to such extent, and of such dimensions and 
with such materials, and in such manner and under 
such regulations as shall be provided by ordinance; 
and all ordinances and contracts for such work shall 
specify how the work shall be paid for; and in case 
payment is to be made in special tax-bills, the city shall 
in no event orin any manner whatever be liable for or on 
account of the work.’’ The ordinance, 8449, referred to 
in the briefs of counsel, was held defective by this court 
in Keating v. Skiles, 72 Mo. 97. In consequence of this 
holding, Keating failed to recover anything for this 
work, except what was voluntarily paid him by a few 
of the property owners. 

I. It is a well settled law, that for the non-exercise 
or the defective exercise of its public or legislative power, 
a municipal corporation is not liable to anyone who 
suffers injury inconsequence thereof. 2 Dillon on Mun. 

















OCTOBER TERM, 1884. 








Keating v. The City of Kansas. 








Corp. 949. In the attempted passage of the defective 
ordinance, the city, of course, was engaged in the ex- 
ercise of legislative powers. McCormick v. Patchin, 53 
Mo. 33. And for the negligent exercise of such powers 
noaction lies. Keating was bound to take notice, at his 
peril, of the defective ordinance, when dealing with the 
officers of the defendant, and cannot urge against the 
city in this suit, such defects or want of power in such 
officers. 1 Dillon Mun. Corp. 447; Cheeney v. Brook- 
field, 60 Mo. 53. 

II. According to the charter already quoted, when 
the city agrees to pay for the work in special tax-bills, 
the city shall in noevent, nor in any manner whatever, 
be liable for or an account of the work. And the con- 
tract follows this charter provision, and states in con- 
clusion that said Keating shall assume all risks as to the 
validity or invalidity of such special tax-bills, and take 
the same without any recourse against the City of 
Kansas inany event. If after all this, he can indirectly 
recover from the city, it must be confessed that neither 
thecity charter nor his contract have any binding force. 
Both the charter and the contract, it will be observed, 
are so broad and comprehensive in their terms, that any 
recovery against the city is denied to plaintiff in any 
form of action whatever. The requirements of the 
charter in such cases is the only touchstone of corporate 
liability. Upon that the contractor with the city must 
rely. To establish any rule in order to meet the hard- 
ships of this particular case, would result in incalculable 
mischief, and the overthrow of the organic law of 
the city. 

But if the contract with the city was void, owing 
to the defect in the ordinance, as doubtless it was, this 
givesno right of action to the plaintiff; for from a void 
contract, no cause of action can arise whether of guantwm 
meruit or one sounding in damages. Mayor, etc., 2. 
Eschbach, 18 Md. 276; McDonald vo. Mayor, 68 New 
York 23, 
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The result is that the judgment of the lower court 
must be affirmed. All concur. 





TAYLOR V. TARR, et al., Plaintiffs in Error. 


Surety: SUBROGATION. A surety on a note secured by a deed of trust, 
by his payment of the debt, acquires the right in equity to have the 
deed foreclosed to reimburse him for his outlay as such surety. 


Error to Knox Circuit Court.—Hon. B. E. Turner, 
Judge. 


AFFIRMED. 
O. D. Jones for plaintiffs in error, 


(1) The petition does not state facts sufficient to 
constitute a cause of action. Allen’s Adm’r v. College, 
41 Mo. 302; Turk v. Stahl, 53 Mo. 487; McCoy ». 
Farmer, 65 Mo. 244; Winevick vo. Bender, 33 Mo. 81; 
McDonald v. Morgan, 33 Mo. 555. (2) The court erred 
in refusing to set aside the default against Pinckney 
Tarr, and in not dismissing plaintiff’s petition at the 
close of his evidence. (3) The plaintiff has no standing 
ina court of equity. The deed of trust is extinct in his 
favor, the debt it being executed to secure having been 
paid before it became due. Atkinson v. Augert, 46 Mo. 
515. The deed was only a security for the debt, and on 
its payment any title which may have passed even by 
default reinvested in the grantor. Peas v. Iron Co., 49 
Mo. 124; Hancock ». Whybark, 66 Mo. 672. The deed 
of trust is also extinct as to plaintiff, the evidence show- 
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ing that he foreclosed the deed of trust, and caused suit 
to be brought for the land by the purchaser, who was his 
minor daughter. Rice v. Bunce, 49 Mo. 231. (4) The 
wife was entitled to a homestead. R. S., secs. 2689, 
2693 ; Casebolt v. Donaldson, 67 Mo. 308. (5) A deed 
will not be reformed against a married woman. Shroyer 
v. Nichol, 55 Mo. 264. An equitable mortgage cannot be 
enforced against a married woman as to lands not her 
separate estate. Whitely v. Stewart, 63 Mo. 360. There 
can be no subrogation against the wife. Wolf v. Walter, 
56 Mo. 292. When a creditor asks to be substituted to a 
security he must take it as he finds it. Logan v. Mitchell, 
67 Mo. 542. 


McQuoid & Clancy for defendant in error, 


(1) Appellants complain that respondent paid off 
the note a few days before it was due, but do not pretend 
that any defence could have been made to its payment in 
law or equity. As soon as the surety has paid a debt an 
equity arises in his favor to have all the securities, orig- 
inal and collateral, which the creditor held against the 
person or property of the principal debtor, transferred 
tohim. ‘‘In equity the mortgaged estate in such cases 
becomes its primary fund out of which the debt is to be 
paid.” Atkinson v. Stewart, 46 Mo. 510; Allison ». 
Sutherlin, 50 Mo. 274; 1 Story’s Eq., sec. 499 (10 Ed.). 
The surety will be subrogated to the place of the cred- 
itor, not only as against his principal, but his wife also, 
if she joined in the trust deed or mortgage. Dearbon v. 
Taylor,18 N. H. 153; 2 Washburn on Real Property,198, 
(3Ed). (2) The equitable interest of the surety attaches 
at once upon the payment of the debt and the judgment 
of foreclosure relates back to that date. The claim of 
homestead was not filed until after this action had been 
commenced. (3) The court did not err in refusing to set 
aside the default of defendant, Pinckney Tarr. R. 8., 
secs. 3514, 3557, 3675, 3676; Matthews v. Cook, 35 Mo. 
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286 ; Campbell v. Garton, 29 Mo. 348; Palmer v. Rus. 
sell, 34 Mo. 476. The question of setting aside a default 
largely rests in the discretion of the trial court. Xrip- 
ben v. Eckelkamp, 34 Mo. 480; Jacob v. McLean, 24 Mo, 
40; Griffin v. Veil, 56 Mo. 310. 


DeArmonpD, C.—George Taylor brought his suit in 

equity to be subrogated to the rights of the payee of a 
promissory note, signed by him as surety for Pinckney 
Tarr, and secured .by deed of trust of said Tarr and 
wife, the other defendant, conveying three hundred and 
twenty acres of land belonging to Pinckney Tarr, which 
note Taylor alleged he had paid as_such surety ; and he 
prayed for a foreclosure of such deed of trust, and the 
sale of said lands, and the payment out of the proceeds 
of such sale of the amount he had paid in lifting said 
‘note, with interest and costs. The suit was brought 
against Pinckney Tarr alone, and it was charged that 
said Pinckney was insolvent and plaintiff without rem- 
edy at law. Terressa Tarr, wife of Pinckney, on her 
own motion, was made a defendant and filed her answer, 
She denied the allegations of the petition, alleged that 
the said note was made March 4, 1878, to be due in one 
year. That she and her husband executed said deed of 
trust, that she signed and acknowledged the same under 
compulsion, and did not acknowledge the execution 
thereof, on examination, separate and apart from her 
husband, and was induced to sign and acknowledge the 
instrument by fraud and misrepresentation on the part 
of her husband and the justice who certified the ac- 
knowledgment. That the note and deed of trust were 
delivered at the same time, after the deed of trust was 
acknowledged on March 6, 1878, and that the note could 
not, therefore, fall due till March 10, 1879. 

That on March 3, 1879, before the note was due, 
plaintiff voluntarily, and without the knowledge or re- 
quest of either defendant, or her husband, paid said 
note, and that such payment extinguished such said note, 
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the debt, and destroyed the lien of the deed of trust on 


the said real estate. That as to eighty acres of said real 
estate (describing it), she in said deed of trust excepted 
from relinquishment her dower interest therein. That 
plaintiff, after paying off said note, caused said real es- 
tate to be sold by the trustee named in said deed of 
trust, and bid in the same at such sale in the name of 
his infant daughter, Anna M. Taylor, to whom, although 
she paid nothing therefor, and had nothing to pay with, 
he caused a trustee’s deed to said real estate to be made. 
That plaintiff caused suit in ejectment for said real 
estate to be brought against said Pinckney Tarr, in the 
name of his said infant daughter, by himself as her next 
friend, and in said suit had then just recovered judgment 
by default against said Pinckney (having fraudulently 
dismissed as to her, said Terressa), for the possession of 


said lands. 


That said Pinckney Tarr, in January, 1879, 


abandoned her and their children, and had ever since 
absented himself, and was then a resident of the state of 
California, and she never expected to live with said 
Pinckney again, and was entitled to a divorce. That in 
November, 1880, she duly made, signed, and acknowl- 
edged, and had recorded in the recorder’s office in said 
county, her claim of homestead, under the statute, in 
and to a certain one hundred and sixty acres of said real 
estate (describing it), as the abandoned wife of said 


Pinckney. 


That she was occupying and using said one 


hundred and sixty acres with her children, two of them 
minors, as a homestead, and that the same had been used 
and occupied as a homestead long before said deed of 
trust was made, and had been so occupied and used 
ever since then. She prayed for the assignment and set- 
ting off of her homestead, the cancellation of said deed 
of trust, and for relief generally. 

Pinckney Tarr, at the trial term, appeared by agent 
and attorney, and moved to set aside the interlocutory 


judgment by default, previously entered against him, 
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represented that he was a non-resident of the state, and 
had no notice of the suit till since the return term. That 
he was brought in by service by copies of summons, etc., 
left at his late place of abode on said real estate, after he 
had acquired a residence in California ; he tendered his an- 
swer, which was not materially different from that of his 
wife. The court refused to set aside the default and | 
permit the answer to be filed. This is complained of as 
error. It may be remarked, since much stress is put } 
upon itin the argument, that Mrs. Tarr in her answer 
complained that the only service made upon her husband 
was by leaving copies at his late residence with members 
of her family, long after he had absconded and no longer 
had a residence there ; and that plaintiff and the sheriff 
were well aware of such facts. The reply was a general 
denial. In the answer of Mrs. Tarr and in that of Pinck- 
ney tendered, it was alleged that the sale by the trustee 
to Anna M. Taylor, was on insufficient notice, and for 
that reason, among others, no title passed; and all par- 
ties at the trial seem to have so treated the matter. 
Pinckney Tarr’s answer alleged that plaintiff had sold 
one hundred and twenty acres of the said real estate to 
parties to said Pinckney unknown, and had realized 
therefor large sums of money, for which he refused to 
account. The evidence discloses nothing as to any such 
sale or receipt of purchase money by plaintiff. The evi- 
dence showed the three hundred and twenty acres to be 
worth about three thousand dollars, and tended to prove 
the facts alleged in petition and answer. 

This is the finding of the court, followed by a decree 
of foreclosure, with judgment over against Pinckney 
Tarr: ‘‘ Now, at this day, comes the plaintiff in person 
and by attorney, and Terressa Tarr in person and 
by attorney. But the defendant, Pinckney, although 
duly served with process, as required by law and 
although having appeared at this term of the court, 
in this cause, and moved to set aside the judgment by 
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default, heretofore rendered against him doth again and 
still make default, and thereupon, all and singular, the 
matters being submitted to the court and by the court 
seen and heard, the court doth find that the said defend- 
ant, Pinckney Tarr, on the fourth day of March, 1878, 
made, executed, and delivered to Linville and Wilson his 
certain promissory note, with plaintiff as security, 
whereby they promised to pay to said parties the sum of 
$2,018.83, one year after date, with interest at the rate of 
ten per cent. per annum, compounded annually, and on 
said day, defendant, for the purpose of securing the pay- 
ment of said note, made, executed and delivered to said 
Linville and Wilson their said deed of trust, by which 
they conveyed to C. B. Linville as trustee, the lands de- 
scribed in the petition. That said deed was given on 
condition, if defendant, or any one for him, should pay 
said note and discharge the debt and interest expressed 
in the same, when it became due according to the terms, 
date, and effect thereof, then the deed should be null and 
void, otherwise it should remain in full force and effect. 
That defendant failed to comply with the terms and 
conditions thereof, and refused to pay the same. That 
in making and delivering said note, plaintiff signed it as 
security for defendant, and the consideration was money 
borrowed and received by defendant. That plaintiff, be- 
ing liable on said note, paid it; that defendant is wholly 
insolvent. That by reason of defendant signing said 
note as security, and the payment thereof, said note and 
deed of trust in equity became assigned to plaintiff, and 
he thereby became entitled to be subrogated to all the 
rights of the said Linville and Wilson, under said deed 
of trust before payment, and is entitled to have the same 
foreclosed, charging the same land with the lien for 
plaintiff ’s use and benefit. The court further finds that 
defendant is indebted to plaintiff on account of said note 
and deed in the sum of $2,754.05. The court further 
finds that defendant, Terressa, is the wife of defendant, 








426 SUPREME COURT OF MISSOURI, 





Taylor v. Tarr. 





ns 


Pinckney, that her claim of homestead was filed long 
after making the deed of trust; that she has no interest 
in said land that entitles her to any defence in this 
action.” 

Motions for a new trial and in arrest were filed ip 
due time. Pinckney Tarr filed, fifteen days after fina] 
judgment, a motion to set aside that judgment, and the 
interlocutory one preceding it. Terressa, after being 
dispossessed, under a writ issued on the judgment 
against Pinckney, in the ejectment suit, filed fifteen days 
after judgment in this suit, her motion asking that the 
decree be modified and the growing crop be given to her, 
for the appointment of a receiver, etc. None of the 
motions were sustained. The case is here by writ of 
error. | 

A great many alleged errors are complained of, and 
a vast number of decisions are cited in the brief of the 
earnest and persevering counsel of the plaintiffs in 
error. In my view, however, one question decides the 
case: Did Taylor, by paying the note on which he was 
Pinckney Tarr’s security, acquire the right in equity to 
have the deed of trust, made to secure the payment of 
that note, foreclosed to reimburse him for his outlay as 
such security? I have no doubt that he acquired such 
right, and that the court properly enforced it. Atkinson 
», Stewart, 46 Mo. 510; Wolff v. Walter, 56 Mo. 292; 
Hall ». Morgan, 79 Mo. 47; Orrick 0. Durham, 79 Mo. 
174. 

The judgment should be affirmed. All concur 
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Watsu, Plaintiff in Error, v. Ketcuvum, ef al. 





. Voluntary Conveyance: FRAUD: CREDITORS. A voluntary con- 
veyance is only presumptively fraudulent as to existing creditors. 





: BURDEN OF PROOF. The burden of proof is on the 
donee to repel the presumption of a fraudulent intent. 











8. The Payment by the grantor of his own debt secured by mort- 
gage on the property conveyed to his wife, and also the taxes 
thereon, held, in this case, not to create an interest in the husband 
in the property, subject to his debts. 








Error to St. Louis Court of Appeals, 


AFFIRMED. 







G. M. Stewart for plaintiff in error. 






(1) The deed of February 12, 1872, to Logan D. 
Dameron without any consideration is void as to plaintiff, 
who was an existing creditor. Hurley v. Taylor,78 Mo. 
238; Payne v. Stanton, 59 Mo. 159; Potter v. McDowell, 
31 Mo. 69; Patten v. Casey, 57 Mo. 118; Sloan v. Torrey, 
78 Mo. 633; City Nat’l Bk. v. Hamilton, 34 N. J. 160; 

Crawford v. Kirksey, 55 Ala. 282; Wait on Fraudulent 
Conveyances, sec. 93; Barhydt v. Perry, 57 Ia. 416; 
Lockhardt v. Bulkley, 10 W. Va. 87. (2) If the deed is 
valid, Ewing C. Ketchum has an interest in the property 
subject to sale for the payment of this debt to the extent 
of all payments he has made since said deed of February 

12, 1872, for taxes, insurance, improvements, and the re- 

duction of the deed of trust. Kesley v. Bruns, 45 Mo. 

234; Tillman. v. Tillman, 50 Mo. 40; Woodward v. 
Stephens, 51 Mo. 443; Burgess v. Carr, 52 Mo. 48; 
White v. McPheeters, 75 Mo. 286-294; Workman ov. 

Price, 47 Ill. 22; Hackett v. Barley, 86 Ill. 74. (3) ‘The 

case involves title to real estate. Baier v. Berberich, 77 

Mo. 413. 
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Pattison & Crane for defendants in error. 


(1) An appeal does not lie to this court because the 
amount involved is less than $2500. (2) This is nota 
case involving title to real estate. State ex rel. v. Court 
of Appeals, 67 Mo. 199; Umbarger v. Watts, 25 Gratt. 
167; Smith v. Bryan, 34 Ga. 53. (3) The deed to Mrs. 
Ketchum’s trustee was not in fraud of creditors ; the do- 
nation, if such it were, was very small in proportion to 
the aggregate of Mr. Ketchum’s property. Chambers », 
Sallee, 29 Ark. 407; Brown v. Spivey, 53 Ga. 155; Sal- 
mon . Burnett, 1 Conn. 525; Bird v. Bolduc, 1 Mo, 
701. Patton v. Casey, 57 Mo. 118. (4) A voluntary 
conveyance is not per se fraudulent as against creditors 
prior or subsequent, but the bona fides is a question of 
fact under all the circumstances attending its execution. 
Hindes’ Lessee ». Longworth, 11 Wheat. 213; Lane », 
Kingsbury, 11 Mo. 402; Howard v. Williams, 1 Bailey 
575; Lloyd v. Fulton, 91 U. S. (1 Otto) 485; Priquet o. 
Swan, 4 Mason C. C. R. 443; Lusk vo. Wilkinson, 5 
Vesey 384. And that existing indebtedness does not 
render a gift, or voluntary conveyance, absolutely void 
as to creditors, if there is no intention on the part of the 
donor to hinder, delay or defraud creditors. Smith o. 
Yell, 8 Ark. 470; Gridley v. Watson, 53 Ill. 186; 
Hackett v. Bailey, 86 1d. 74. (5) It was not a donation, 
for (a) every cent that it cost was borrowed. And the 
effect of this is not altered by the fact that a part of the 
money was put into Ketchum’s business, and then drawn 
out in instalments for the purpose of paying off the 
debt. () Ketchum received from his wife more money 
than he ever paid on this property. (6) If this con- 
veyance should be set aside, respondent would be 
entitled to a homestead of much greater value than 
the equity of redemption now existing. R. 5., sec. 
2691; Vogler v. Montgomery, 54 Mo. 577; State ex 
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rel. ». Diveling, 66 Id. 475. (7) Plaintiff has not ex- 
hausted his legal remedies. There is no evidence even 
that an execution has been returned nulla bona. 


Norton, J.—This suit was instituted in St. Louis 
circuit court by plaintiff, a judgment creditor of defend- 
ant, Ewing C. Ketchum, to subject to sale for the satis- 
faction of the judgment, certain real estate, the legal 
title to which is invested in defendant, Dameron, as 
trustee for defendant, Louisa C. Ketchum, wife of said 
Ewing C. It is substantially averred in the petition, as 
the ground for the relief prayed for, that in February, 
1872, Ewing C. Ketchum was indebted to plaintiff in the 
sum of money for which plaintiff’s judgment was ren- 
dered in 1879; that said Ketchum in 1872 was the owner 
of the real estate in question, and at his request the deed 
conveying it to said Dameron in trust for his wife was 
made; that the deed was voluntary and without con- 
sideration, and made for the purpose of putting the 
property beyond the reach of creditors. It is also 
alleged that defendant, Ketchum, has no other property 
out of which plaintiff can make his judgment; that 
Ketchum had, out of his own money, put valuable im- 
provements on the property conveyed, and that it was 
held in secret trust for him to defraud creditors. The 
answer was a general denial, and on the trial in the 
circuit court the bill was dismissed and judgment ren- 
dered for defendant, which, on appeal to the St. Louis 
court of appeals, was affirmed, and the case is before us 
on appeal from said court. 

It is insisted by appellant that, inasmuch as Ketchum 
was indebted to him at the time the voluntary convey- 
ance of the real estate in question was made, that such 
conveyance as to him is void, and that it should be so 
declared. We do not understand this to be the law. 
While such a conveyance is presumptively fraudulent, 
the presumption may be rebutted. Bump on Frand- 
ulent Conveyances, pages 275-6, states the rule thus; 
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‘“‘The presumption of an intent to delay, hinder, and de. 
fraud creditors arising from a voluntary conveyance by 
a person who is in debt is not conclusive, for such a con- 
veyance is fraudulent only when it necessarily delays, 
hinders, or defrauds them. * * * The true rule 
by which the fraudulency or fairness of a voluntary 
conveyance is to be ascertained in this respect, is 
founded on a comparative indebtedness, or, in other 
words, on the pecuniary ability of the donor at the time 
to withdraw the amount of the donation from his estate 
without the least hazard to his creditors, or in any mate- 
rial degree lessening their then prospects of payment.” 
In such cases ‘‘ the burden of proof rests upon the donee 
to establish the circumstances which will repel the pre- 
sumption of a fraudulent intent. The conveyance stands 
condemned as fraudulent uniess the facts which may 
give it validity are proved by him. If no evidence is 
given to show that the donor had ample means to meet 
his liabilities, then the transfer must be deemed void 
as against creditors.’ So in the case of Lloyd et al. 9, 
Fulton, 91 U. 8., 479, when, after full examination of tne 
authorities, it is said: ‘‘The rule as now established is, 
that prior indebtedness is only presumptive and not con- 
clusive proof of fraud, and this presumption may be 
explained and rebutted.” 

It has never been held in this state, when the point 
was involved in the decision that a voluntary convey- 
ance, as to existing creditors, is void, but the contrary 
has been affirmed in the case of Bird v. Bolduc, 1 Mo. 
702, and Lane v. Kingsbury, 11 Mo. 402. In the latter 
case it is said that ‘‘the doctrine that a voluntary con- 
veyance is not fraudulent per se, as to existing creditors, 
though opposed by some, is established by a great weight 
of authority The bona fides of every such convey- 
ance is a question of fact to be ascertained by a jury 
under all the circumstances attending it.’”? The rule, as 
laid down by Mr. Bump, has been recognized by this 
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court in the case of Potter ». McDonald, 31 Mo. 62, and 
Patten v. Casey et al., 57 Mo. 118, in the latter of which 
cases it is said that a voluntary conveyance made by a 
debtor in embarrassment or doubtful circumstances, 
without ample means outside of the particular property 
conveyed, for the satisfaction of his then existing debts, 
though made without any specific intent to defraud, is 
fraudulent in law as to all who were creditors at the time 
of the execution of the conveyance, and whose debts re- 
main unpaid and incapable of collection in the ordinary 
course of proceedings. As asserting a different doctrine 
our attention has been called by counsel to the case of 
Hurley v. Taylor, 78 Mo. 238, where in the report of the 
commissioner, it is said: ‘‘Their deeds being without 
consideration were void as to existing creditors.”’ It will 
be sufficient to say of this case that the question as to 
whether the voluntary conveyances referred to were, or 
were not void, was not the point in judgment on the 
appeal, and the remark there made is mere obiter, and if 
itis to be understood as announcing the principle that a 
voluntary conveyance as to existing creditors, is abso- 
jlutely void, does not meet with our sanction. 

The conditions mentioned in the cases of Potter », 
McDonald, and Patten v. Casey et al., supra, upon 
which the law predicates conclusive presumption of 
fraud, do not exist in the case before us. The evidence 
in the case has influenced our minds as it did the minds 
of the judges of the court of appeals, and that of the 
trial judge who heard it, in that, in February, 1872, 
when the conveyance in question was made, Ketchum 
was neither in embarrassed, nor doubtful circumstances, 
but on the contrary, that he was entirely solvent; 
that the assets invested in his business, as a merchant, 
amounted to more than $50,000 in excess of his business 
debts, and that he also owned outside of the property in 
question, conveyed in trust for his wife, which was in- 
cumbered with a debt of $4,000, and worth about $7,000 ; 
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owned other unincumbered real estate, worth in the ag- 
gregate between 1869 and 1879, according to the evidence 
of experts, about $24,000 ; that during the year 1872, and 
till the fall of the year 1873, he remained unembarrassed 
in his business, when, in common with others, he was 
affected by the financial crisis which occurred at that 
time, and when he sustained, as he swears, a loss of 
about $50,000 by the misconduct of his confidential clerk, 
In the language of Judge Thompson: ‘‘If, under these 
circumstances, the plaintiff has an equity which entitles 
him to have this property subjected to the payment of 
his judgment, we can hardly concetve of a case in which 
a solvent merchant could donate a homestead to his wife 
so as to place it beyond the hazards and misfortunes 
which frequently overtake the most honest and prudent 
business men.” 

The payment of taxes on the property by Ketchum, 
as well as the payment made on his debt, secured by 
mortgage, or deed of trust on the property of the wife, 
afford no ground of relief to plaintiff, inasmuch as in 
paying his own debt he was doing nothing more in law 
or morals, than he was bound to do, and inasmuch as the 
taxes paid on the property which was used as a home- 
stead, amount to less than a fair rental value of the 
property so occupied. 

Judgment affirmed. All concur, 





Vocer v. Tue City or Sr. Louis, Appellant ; GREEN 
et al., Interpleaders, Respondents. 


Circuit Clerk of City of St. Louis: pusLic Moneys. Under the 
pleadings and evidence in this case, held,‘that certain funds turned 
over by an outgoing clerk of the circuit court of the city of St. Louis 
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to his successor in office, and by the latter delivered to his successor, 
were not public moneys, and as such did not belong to the city, 


Appeal from St. Louis Court of Appeals. 
AFFIRMED. 
Leverett Bell for appellant. 


In the absence of proof, the presumption is that the 
money which Thornton paid to his successor, was money 
held by him as clerk of the court, and not his private 
funds. To hold otherwise, is to presume that Thornton 
had embezzled the trust funds committed to his charge. 
The Supreme Court of the United States, in Bunce ». 
United States, 17 How. 443, say: ‘No officer without 
proof will be presumed to have violated his duty.’’ The 
rule is applied in United States v. Earhart, 4 Sawyer 

‘245. The doctrine of Miller v. Dunn, 62 Mo. 225, and 
Baker v. Underwood, 63 Mo. 389, is that an officer is pre- 
sumed to have done his duty, until the contrary appears. 


H. A. & A. C. Clover for respondent. 


Back, J.—This is a proceeding in the nature of a bill 
of interpleader in which the plaintiff discloses that he is 
clerk of the St. Louis circuit court, and that there is in 
his hands, as clerk, some fourteen hundred dollars, which 
is claimed by the city of St. Louis on the one hand, and 
by the other defendants on the other. Mr. Thornton 
was clerk of that court from January 4, 1875, to February 
22, 1878, at which date he was removed from office and 
Mr. Stock became his successor. At the time of his 
removal he held sums of money, amounting to over 
$14,000, which had been deposited with him as such 
clerk during pending litigation over the same. He gave 
to Mr. Stock certain checks and a certificate of deposit, 
which Mr. Stock collected, except part of the certificate 
of deposit, and paid out considerable portions to persons 
VoL. 84—28 
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entitled to the same on account of these special deposits, 
and the remainder and the certificate of deposit Mr, 
Stock turned over to his successor in office, the plaintiff, 
Plaintiff has collected the balance due on the certificate 
of deposit, paid off the special deposits in court, and 
there is a balance in his hands, which is the fund in 
dispute. 

To support the right of the city of St. Louis to this 
money, these facts are disclosed. On February 4, 1878, 
Mr. Thornton made a settlement in the court of which he 
was clerk, whereby there were found to be in his hands 
fees received by him for the year ending December 31, 
1877, the sum of $12,205.66, which he was then ordered to 
pay into the city treasury. By another settlement made 
on the same day, there were found to be in his hands fees 
earned and taxed in the clerk’s office during a former 
term of Mr. Lewis, and which fees were collected by Mr. , 
Thornton from January, 1875, to February, 1877, to the 
amount of $11,513.03. This sum he was, also, directed to 
pay into the city treasury. Thornton had, in addition to 
all this, collected some $5,000 and over, consisting of 
jury and judges’ fees, and fees belonging to others. Mr. 
Thornton paid no part of these various amounts. The 
City sued the sureties of Thornton on his official bond to 
recover these sums of money, and the matter was finally 
settled between the city and the sureties, by which they 
paid some twelve thousand dollars, and received a dis- 
charge from further liability on the bond by the city, but 
Thornton’s estate, he being at that time dead, was not 
released. There is still due to the city over $17,000, and 
Thornton’s estate is insolvent. 

The other defendants claim the fund in question by 
virtue of a deed made to them by Thornton, dated Feb- 
ruary 6, 1879, and duly recorded, which recites that they 
are the sureties of Thornton on his official bond as clerk, 
and upon which a liability has accrued, and conveys and 
assigns to them ‘‘all and all manner of goods, chattels, 
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debts, accounts, claims, moneys, and all other things of 
me, the said J. Fred. Thornton.’’ 

With respect to the source from which the fund 
jn dispute arose and how received by Mr. Stock, the pe- 
tition states that large amounts of money came to Thorn- 
ton’s hands as special deposits in court; that there 
remained in his hands the sum of fourteen thousand 
dollars and over, and in order to secure the payment of 
that amount, he, Thornton, delivered to Stock, as such 
elerk and as his successor in that office, the checks and 
certificates of deposit. The answer of the city of St. 
Louis, as to this, is, that these funds so paid to Stock 
and the residue which came to Mr. Vogel, were public 
moneys, received by Thornton in his official capacity, 
and there was no proof of this sum, as may be inferred 
from the facts before stated. 

It may be true, as a general proposition, that where 
one outgoing officer pays or delivers to his successor 
checks, as was done in this case, that the presumption, 
in the absence of all evidence, is, that the checks represent 
moneys which belong to the office, and in which the 
party thus turning over the checks has no personal 
interest. But while there is no express evidence in the 
case, as the terms upon which Mr. Stock received these 
checks and the certificates, still it does appear by the 
pleadings that there were in the hands of Mr. Thornton 
$14,487.00, which'he held as deposits with him in litigated 
causes, and which it was the duty of the clerk to have 
and pay over to the parties entitled thereto, by the orders 
of the court. The money received on these checks was 
used for that purpose, and, with the exception of the 
balance in dispute, was from time to time paid out 
under the orders of the court. The acts and conduct of 
the parties with respect to this fund are entitled to much 
weight, for the city does not appear to have made any 
claim to it, so long as it was being thus applied. It was 
certainly the duty of Mr. Thornton to pay into the city 
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treasury the sums of money found to be due at the settle. 
ments made on the fourth of February, 1878, but it was 
not his duty to pay the same to the succeeding clerk. In 
no event can it be presumed that these checks repre- 
sented moneys then ordered to be paid to the city, for 
the succeeding clerk had nothing to do with this in. 
debtedness of Thornton. The city has not only failed to 
show that these checks were public moneys, jn the 
hands of Mr. Thornton, but the evidence and admitted 
facts in the case lead to the opposite conclusion. We do 
not understand that any claim is now made to this 
money by the city on any o‘her ground than this, that 
upon the pleadings and evidence, as it stands in the 
record, the presumption is that this money is the prop- 
erty of the city. This we hold is not the correct conclu- 
sion, and the judgment of the court of appeals is affirmed. 
All concur, 





MALONE v. Morton, Appellant. 


Negligence: DEFECTIVE APPLIANCE: AGENCY. In an action 
against one for an injury resulting from his negligence in furnish- 
ing plaintiff, a workman, with a defective chain, the fact that de- 
fendant was an agent of a third person is no defence, if the plain- 
tiff was not aware of the existence of such agency until after his 
cause of action accrued. 


Contributory Negligence. The plaintiff was not guilty of con- 
tributory negligence in using the chain, he having a right, under 
the circumstances of this case, to rely on the assurances made to 
him by defendant that it was safe. 


Appeal from FPettis Circuit Court.—Hon. J. P. 
STROTHER, Judge. 


AFFIRMED, 
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E. J. Smith for appellant. 


(1) There is no liability on defendant here, because 
he was simply the agent of Liebke & Schrage, and did 
not conceal that fact. Indeed made it known at the first 
proper opportunity. The action should be against the 
principals. Morgan v. Bowman, 22 Mo. 538 ; Harriman 
v, Stowe, 57 Mo. 983; Buis vo. Cook, 60 Mo. 391. It is 
seen there is no charge or evidence of misfeasance on 
part of defendant here. He is only charged with non- 
feasance. When that is so, the principal and not the 
agent is liable. (2) The facts here show contributory 
negligence, and therefore plaintiff cannot recover. Bal- 
timore & O. R. R. Co. v. Stricker, 51 Md. 47; Kelley v. 
Silver Spring Co., 12 R. I. 112; Walton v. Harrison 
Wire Co., St. Louis Court of Appeals ; Syllabus in p. i, 
Addenda to Central Law Journal Nov. 2, 1883. 


U. F. Short and W. S. Shirk for respondent. 


(1) The fact of appellant’s agency for Liebke & 
Schrage was not known to respondent when he entered 
into appellant’s employment, nor until after the injury 
happened, and appellant cannot shield himself from re- 
sponsibility by showing he was agent for some one else. 
Hence the court committed no error in excluding testi- 
mony as to the character and extent of appellant’s 
agency, nor in refusing his sixth and seventh instructions. 
(2) Respondent never suspected the insufficiency of the 
chain which caused the injury. The only complaint 
made of it prior to the accident was by Wells, a fellow- 
servant. Then appellant quieted all apprehension of 
danger by saying from his observation of former tests 
that the chain was sufficiently strong. Respondent had 
never worked with such machinery before and had not 
an equal opportunity of knowing the danger, and could 
not be presumed to have incurred the risk voluntarily, 
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Cooley on Torts, p. 553, sec. 2. McGowan v. St. Louis 
and Iron Mountain R. R. Co.,61 Mo. 528 ; Thompson on 
Negligence, vol. 2, p. 974, sec. 5. (3) The question of 
contributory negligence upon the part of respondent wag 
fairly submitted to the jury under the instructions, and 
was doubtless considered by them in finding their ver. 
dict. 


DrARMOND, €.—James Malone sued James Morton 
before a justice of the peace for one hundred and fifty 
dollars, for injuries to his arm, received from the break- 
ing of a chain while engaged for Morton in transferring 
heavy logs from one railroad car to another, at Sedalia, 
Defendant answered, and on trial by a jury plaintiff re. 
eovered the amount sued for. An appeal being taken to 
the circuit court defendant withdrew his answer ( of the 
contents of which we know nothing ), and a second jury 
awarded plaintiff the full amount for which he sued, one 
hundred and fifty dollars. The evidence was that de- 
fendant was acting as the agent of Liebke & Schrage of 
St. Louis, but that nothing was said about defendant's 
being an agent, and plaintiff knew nothing of the fact of 
agency, until after the injury complained of occurred. 
The evidence further tended to prove that plaintiff knew 
nothing about such work, or about the character or 
strength of the appliances and machinery necessary or 
proper for such operations. That on the day plaintiff 
began to work for defendant, the day preceding the acci- 
dent, one Wells, a fellow-servant, suggested that he 
thought the chain (from the breaking of which the acci- 
dent happened ) too weak. That McLaughlin, another 
servant, the ‘‘boss”? in defendant’s absence, said there 
were other chains and ropes on the fence by his house, 
which was four or five rods away, which they could get 
and use. That defendant then said he had loaded larger 
logs with that chain, and it was sufficient. There the 
subject dropped, and the chain was continued in use 
until the next day, when it broke. 
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Plaintiff testified that he had no fears of the chain 
preaking after defendant assured them it was sufficient ; 
that he supposed defendant knew, as he claimed. Wells 
testified that he continued to fear the chain would break, 
and kept on the lookout for such occurrence. When 
the chain broke Wells was working at one end of the 
windlass, and stepped off the ‘‘crab’’ and escaped 
injury ; while plaintiff at the other end, was, with the 
‘“crab,”’ thrown fifteen or twenty feet, and his arm 
severely bruised or slightly fractured at the elbow. The 
defendant offered to prove the particulars of his agency 
and the scope and extent of his authority, which evi- 
dence the court refused to admit. 

The court instructed the jury on the theory that de- 
fendant’s agency was immaterial, since the fact of its ex- 
istence was not disclosed to plaintiff or heard of by him 
until after the injury ; that it was defendant's duty to 
provide reasonably safe appliances, machinery and tools 
for plaintiff ’s use, and that for a neglect or failure so to 
do he could be held liable for injuries caused by such 
neglect or failure ; that if the injury resulted primarily 
from defendant’s neglect to provide such appliances, etc., 
and plaintiff exercised reasonable caution and care, 
under the circumstances, and did not by his own negli- 
gence directly contribute in any manner to the injury 
complained of, he could recover. That if plaintiff heard 
Wells complain about the insufficiency of the chain and 
defendant said it was sufficient, that he had drawn 
larger logs with it, then plaintiff was not guilty of con- 
tributory negligence in continuing to work with the 
chain, if he was inexperienced in such matters and re- 
lied on defendant’s statement that the chain was suffi- 
cient. 

This, I think, put the case fairly to the jury and the 
evidence supports the verdict.. The fact of defendant's 
being an agent only, is immaterial, since that fact was 
unknown to plaintiff until after his right of action had 
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accrued. Story on Agency, secs. 266, 290, 396. Plain. 
tiff, under the circumstances, had a right to rely upon 
defendant's assurance that the chain was sufficient ; and 
in the trial it appears to have been conceded that it was 
not sufficient or reasonably safe, and on this point no ob. 
jection is urged, the defence being predicated on con- 
tributory negligence on the part of plaintiff and on de- 
fendant’s being only an agent. Cooley on Torts, 560; 
McGowan v. St. Louis & Iron Mountain R. R. Co., 61 
Mo. 528. 

I think the judgment should be affirmed. All concur, 

















Tue State v. Wust ef al., Appellants, 


Criminal Law: ILLICIT COHABITATION: STATUTE. It need not be 
shown that the acts of thedefendants were open and notorious in 
a prosecution under that part of Revised Statutes, section 1541, 
which provides that ‘‘ every man and woman, one or both of whom 
are married, and not toeach other, who shall lewdly and lasciviously 
abide and cohabit with each other, shall, upon conviction, be ad- 
judged guilty of a misdemeanor.” 


: It is sufficient for the state in such case, 
to prove that the defendants lived together as man and wife and in- 
dulged in sexual intercourse habitually and in conformity to a regu- 
lar custom on their part. 





Criminal Law: ARRAIGNMENT. The judgmont reversed and cause 
remanded, because the record failed to show an arraignment of de- 
fendants, either in the justice’s court where the prosecution was be- 
gun, or in the criminal court to which the case was appealed. 


Appeal from Jackson Criminal Court.—Hon. Henry P, 
Wuire, Judge. 


REVERSED, 
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W. J. Strong for appellants. 


(1) The provisions of the statute (R. 8., sec. 1541), 
ander which defendants were convicted was not directed 
against secret acts of illicit intercourse, no matter 
how much they may be in violation of good morals. The 
question has not been directly passed upon in this state, 
put has been indirectly. State v. Hinson, 7 Mo. 244; 
State ». Dameron, 8*Mo. 494; State v. Byron, 20 Mo. 
910; State ». Crowner, 56 Mo. 147. In Iowa, under a 
similar statute to ours, the question has been decided 
favorably to appellant. Slate ». Marvin, 12 Iowa 499; 
Vide, also, Seerls ». The People, 13 Tll. 597; 101 Mass, 
111; 15 Ind. 383; 46 Cal. 53; 37 Tex. 346. 


D. H. McIntyre, Attorney General, for the state. 


Buiack, J.—The defendants were charged in the first 
eount of the information, with living in a state of open 
and notorious adultery, and of this charge they were 
acquitted, so that the instructions with respect to this 
need not be considered. The second count of the informa- 
tion was based upon that part of section 1541, Reyised 
Statutes, 1879, which provides that ‘‘every man and 
woman, one or both of whom are married, and not to 
each other, who shall lewdly and lasciviously abide and 
cohibit with each other,’ on conviction shall be adjudged 
guilty of a misdemeanor. The instruction given on be- 
half of the state did not inelude any elements of open 
conduct. The instruction given by the court, of its own 
motion, told the jury that in order to convict upon the 
second count it was not necessary that the acts of illicit 
sexual intercourse between the parties should be open 
and notorious, still they must find that the defendants 
lived together as man and wife, and indulged in sexual 
intercourse habitually, or in conformity to a regular cus- 
tom, and unless they did so find they should acquit, 
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The court refused to instruct that the acts must be open 
and notorious to constitute the offence charged in the 
second count. It is plain from the reading of the statute, 
that the two’ offences with which the defendants were 
charged, are of different classes. In the first, ‘the acts 
must be open and notorious, but this is not so with 
respect to the second class. The instructions given, prop. 
erly declare the law. 

It does not appear from the record that the defend. 
ants were arraigned, either before the justice or in the 
criminal court, and in this, it is conceded on behalf of 
the state, there is error, because of which the judgment 
is reversed and the cause remanded. All concur, 





Curry v. STEPHENS, Appellant. 


Witness: WIFE WHEN COMPETENT IN BEHALF OF HUSBAND. Under 
Revised Statntes, section 4014, a married woman is a competent 
witness in behalf of her husband as to a business transaction in 
which she acted as his agent. 


Appeal from Moberly Court of Common Pleas.—Hon, 
G. H. Burcknartt, Judge. 


AFFIRMED. 
O. T. Rouse for appellant. 


(1) The suit was on an account for mules sold by 
defendant. If it be for selling as agent for plaintiff, a 
contract with defendant would have to be shown. Plain- 
tiff’s wife was his agent to have the mules sold, and says 
she made McCord the agent, and that he sold them and 
settled, and informed her that he had taken a note, and 
also that she gave defendant no authority to sell them. 
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If it was for selling without any authority it was for con- 
yerting the amount, a tort, and Mrs. Curry was not a com- 
tent witness. 1 R. 8., 1879, sec. 4014; Williams ». 
Williams, 67 Mo. 661; Wheeler & Wilson Mf’ g. Co. ». 
Tinsley, 75 Mo. 458. (2) Evidence that defendant agreed 
to keep the note taken for the mule, and to pay plaintiff 
the amount thereof for the mule was not proper. Had 
the suit been for the amount of the note, such evidence 
would have been proper, but not under the issue 
made in this case. Bullene v. Smith, 73 Mo. 151; Wald- 
hier v. H. & St. Jo. R. R., 71 Mo. 514; Hdens v. Same, 72 
Mo. 212; Price v. St. L., K. C.& WN. R. R., 72 Mo. 414; 
Buffington v. A. & P. R. R., 64 Mo. 246 ; and the instruc- 
tions in this case presented an issue not warranted by the 
pleading and were wrong, as per the authorities cited. 
(3) The conversation between Mrs. Curry and defendant 
at her home, even if as reported, was not proper under 
the issue presented by the pleading. But ifit was proper, 
she was not a competent witness to testify to it. See cases 
cited under first and second points; and there was 
no ground for recalling the plaintiff to testify after de- 
fendant had closed his evidence. 


W. A. Martin for respondent. 


(1) Mrs. McCord was the authorized agent of her hus- 
band and her evidence was competent. R. S., sec. 
4014; Hardy v. Matthews, 42 Mo. 406. (2) Mrs. McCord - 
was only an agent with special instructions; she could 
not authorize a sale on credit, hence could not ratify one. 
State v. Bank, 45 Mo. 528; Adams Hzpress Co. v. Reno, 
48 Mo. 264. 


Ewine, C.—On the 12th of September, 1881, respond- 
ent commenced suit before a justice of the peace on the 
following account: 
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Francis Stephens to John W. Curry, Dr, 

February 1, 1880. 
To amount received for mules sold..... &85 00 
Interest to October 1, 1881............... 8 50 
893 50 

The plaintiff had judgment before the justice, and in 
the court of common pleas, where it was taken, and the 
defendant brings the case here by appeal. The evidence 
tended to prove that defendant had some mules he was 
going to take south for sale, and Mr. McCord, the father 
of plaintiff’s wife, was going with defendant. That by 
direction of plaintiff, his wife employed her father to 
take her husband’s mules along at the same time and sel] 
them for cash. That the defendant was standing by at 
the time and heard the instructions of Mrs. Curry to her 
father, McCord. That after getting south defendant 
sold plaintiff's mule on credit and took a note therefor 
payable to himself. That McCord objected to the sale on 
credit. That after his return from the south defendant 
told plaintiff he had sold one of his (plaintiff’s) mules on 
credit for eighty-five dollars, and took a note for it, and 
was going to pay plaintiff for the mule, and that if not 
pushed for the money would be glad if plaintiff would 
wait on him a short time, ete. 

The plaintiff offered his wife as a witness and she 
was asked : 

Question.—‘‘ Did you have a conversation with de- 
fendant about paying for this mule in controversy?” 
Answer.—‘‘ Yes, I had a conversation with defendant 
about paying for the mule.’? Question.—‘* Where was 
that conversation had and when, and what did defendant 
say?’’ Defendant objected to this question at the time 
because not in the line of witness’s agency, and because 
there was no contract between witness and defendant 
about handling the mules, and because witness was in- 
competent to testify about that matter. Answer.—‘‘ The 
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conversation was at my house here in Moberly. In the 
spring of 1881 defendant was on his way to Kentucky 
and he told me he expected to get some money here in a 
short time, thatit would come to him here, and he would 
leave a man here when it came to pay my husband what 
he (defendant) owed him.” 

The court then gave the following instructions : 

“1. If the jury believe it was the intention and under- 
standing of defendant to keep the note for eighty-five 
dollars taken for the mule in the name of McCord and 
Stephens, and pay plaintiff the same for the mule, the 
verdict must be for the plaintiff.”’ 

“2 The jury are instructed that if they believe from 
the evidence, that the witness McCord went south with 
plaintiff *s mules as his agent, and that defendant went 
along with him with mules of his own, and that one Cruick- 
shanks was engaged to help sell the mules, and that the 
mules were divided into two lots; and that MeCord took 
charge of one lot, and Cruickshanks and defendant took 
charge of the other lot; and that McCord instructed 
Cruickshanks to sell for cash or short time drafts ; and 
that while McCord was absent, Cruickshanks sold three 
of plaintiff ’s mules for two hundred and ninety-five dol- 
lars for which he took notes, due twelve months after 
date, one for eighty-five dollars, and the two others 
together for the sum of two hundred and ten dollars ; 
and that McCord, as soon as he found out notes had been 
taken, objected to the sale, and that defendant then agreed 
to pay McCord two hundred and ten dollars cash for the 
two notes, provided McCord would let the sale stand and 
accept the eighty-five dollar note; and that McCord 
accepted the offer and defendant paid McCord the two 
hundred and ten dollars cash for the said two notes, the 
verdict must be for the defendant, although the jury may 
believe from the evidence that defendant was in the com- 
pany of Crnickshanks at the time the notes were taken, 
and although the notes were taken in the name of McCord 
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and Stephens. * * * Butif defendant, after he came 
home, agreed with plaintiff to pay for said mule the 
amount of said note and keep the note, he will be liable 
in this suit for the amount of said note.”’ 

To the giving of which defendant excepted. Defendant 
then asked an instruction precisely as number two down 
to the asterisks which the court refused and defendant 
excepted. 

I. The appellant insists that the court below erred 
in admitting the evidence of Mrs. Curry, the wife of 
plaintiff, because that part of her testimony objected to 
was not in the line of heragency. The evidence of plain. 
tiff himself as to his wife’s agency in the premises was; 
‘*Tn the fall of 1879 I owned mules ready for market that 
I wished to send south. Mr. McCord and defendant were 
going south, and when I left home I told my wife to have 
them take my mules and sell them. I told her to have 
them sold for cash.’’ Mrs. Curry then testified that “ de- 
fendant and my father came to our house on their way 
south. When they started I told father to take the 
mules and do the best he could with them.’’ On their 
return the conversation objected to took place between 
Mrs. Curry and defendant, about paying for the mule in 
controversy, and she states what defendant then said. 
That clause of section 4014, Revised Statutes, 1879, in re- 
lation to witnesses, provides that a married woman is not 
disqualified ‘‘in all matters of business transactions when 
the transaction was had and conducted by such married 
woman as the agent of her husband.’? Was she not 
then the agent of her husband in this business transac- 
tion? She was his agent, undoubtedly, for the sale of 
the mules, and as such we think was competent to testify 
against the defendant. Her conversation with defendant 
was about paying for the mulein controversy, and she 
testified that defendant told her he expected money and 
would pay her husband. Her agency was proven by other 
evidence than her own. Williams, Adim’r, v. Williams, 
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67 Mo. 661; Wheeler & Wilson Mf’g. Co. v. Tinsley, 75 
Mo. 458. 

Il. The only other point raised in the motion fora 
new trial was the alleged error of the court below in 
giving instructions. In our opinion the instructions as 
given were not erroneous, The suit was on an account 
for money had and received, and we think the evidence 
was competent and the instructions fairly presented both 
sides of the case to the consideration of the jury, and they 
found the facts for the plaintiff. 

The judgment of the court below is affirmed. All 
concur. 





SratE ex rel. LEWELLEN, Collector, v. Sonoo.ey, ef al., 
Appellants. 


1. Tax Bill: STATUTE: EVIDENCE. A tax bill in proper form and 
which states the facts required by Revised Statutes, section 6837, is, 
by the provisions of said section, prima facie evidence that the 
amount claimed in it is just and correct. 


2. Assessor: OMISSION OF AFFIDAVIT. The omission of an assessor to 
verify the assessment lists as prescribed by the statute is fatal to the 
collection of taxes based thereon. 


% Tax Books, Destruction of: EvipENcE. The destruction or 
mutilation of tax books by a mob does not prevent the collector 
from making up and certifying tax bills. The inquiry would be 
open in such cases whether the tax bills stated the facts correctly, 
and they would be tested by the best secondary evidence of the con* 
tents of the tax books so destroyed or mutilated. 


4 Delinquent Lists: CoLLEcTOR: oaTH. The failure of the collec- 
tor to return the delinquent lists of taxes under oath, does not affect 
the validity of the taxes, nor the right of the state to enforce its lien 
therefor. 





5. Constitution: Taxes: LEVY. The limitation on taxation pre 
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scribed by article 10, section 11, of the Constitution, does not apply 
to valid indebtedness existing at the time of its adoption. Nor dogs 
one levy made to pay such indebtedness exhaust the power to levy, 
but such levies may be continued until the indebtedness is satisfied, 


Appeal from St. Clair Circuit Court.—Hon. Cuas, G, 
Burton, Judge. 


REVERSED. 
Johnson & Lucas for appellants. 


(1) Before the relator could recover he should have 
shown that the defendants were the owners of the prop- 
erty against which the action was instituted. (2) The 
back tax book is an execution, a command to the col- 
lector to institute an action for the collection of taxes 
—vide section 6836, Revised Statutes, and no provision is 
made for his turning the same over to his successor ; he 
must collect all taxes thereon, or show to the court that 
he has exhausted all remedies given by law. Section 
2396, Revised Statutes, authorizes and empowers sheriffs 
to deliver to their successors unexecuted writs ; without 
such provision it would be the duty of the officer receiv- 
ing the writ fully to execute the same. (3) The relator 
was possessed of no authority to place on the tax books 
or tax bills any tax that did not appear thereon at the 
time of his receiving the same. His act in placing tax 
in columns headed ‘ Railroad ”’ and ‘‘ Total,’’ was with- 
out authority and void. Henry v. Bell, 75 Mo. 192; Hig- 
gins ». Ausmuss, 77 Mo. 353. The action of the state 
auditor in directing the clerk to make out a new back 
tax book was unauthorized by any provision of law, and 
the clerk’s action is clearly within the rule laid down in 
Higgins v. Ausmuss, 77 Mo. 353. (4) The failure of 
the assessor to verify the assessor's book by affidavit, 
as required by law, invalidated his assessment. Town 
of Warrensburg ex rel. Coburn »v. Miller, T7 Mo. 
566; State ex rel. Harvey v. Cook, 82 Mo. 18; Marsh 
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». Supervisors, 42 Wis. 502; Plume . Supervisors, 
46 Wis. 163; Cooley on Taxation, p. 289; Johnson »v. 
Elwood, 43 N. Y. 481. (5) The delinquent lists were 
not verified by affidavit. Until the collector has ex- 
hausted the remedy provided by section 6754, supra, no 
authority exists to go further, and the evidence thereof 
is to be found in the affidavits required by law. 
Thatcher v. Powell, 19 U. 8. C. C. (Wheaton) 119 ; Cooley 
on Taxation, p. 307. (6) The record shows that the 
levies for county purposes were in excess of the constitu- 
tional limit. When the county court exceeds its au- 
thority, all of its proceedings are void, hence, the whole 
levy for county taxes should have been stricken from the 
suit. Cooley on Taxation, pp. 295-6. (7) Section 4, 
article 10 of the Constitution, requires all property to be 
taxed in proportion to its value, and in accordance with 
said provision, the legislature, Revised Statutes, section 
6881, has provided a rule for all assessors to ascertain 
and place an actual cash value thereon. These provisions 
of the constitution and the statute the assessors ignored 
and disregarded. The assessment is void. Hamilton v. 
St. Lowis, etc.,15 Mo. 3; State v. North, 27 Mo. 483; 
Life Association v. Board, 49 Mo. 518. 


Parkinson & Abernathy and C. J. Harrison for 
respondent. 


(1) The affidavit of the assessor to the assessment 
is not essential to confer jurisdiction of the subject mat- 
ter of taxation. The verification is in no sense a judicial 
act on the part of the assessor, as the valuation of prop- 
erty, to some degree, at least, is, and it is against the 
general rule to find in the affidavit that which is always 
sought and found in the thing verified. In the case of State 
v. Cook, 82 Mo. 185, the decision does not depend on the 
assessor’s affidavit, but upon the non-existence of any as- 
sessment or official act of the assessor for the taxes of 1874. 
VoL. 84—29 
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(2) The levies were severally made within the tax limit, ag 
appears from the record, unless as claimed by appellants, 
a levy to meet a portion, exhausts the power, and makes 
the second levy to meet the balance of indebtedness 
existing at the adoption of the constitution of 1875, void, 
The constitution itself uses the term ‘‘taxes”’ in the ex. 
ception clause, seeming to imply successive levies til] 
such indebtedness is liquidated. Such construction jig 
consistent with the general doctrine of the partial execn- 
tion of powers. Though the second levy for back in. 
debtedness is void, yet it is void only for the thirty cents 
levied for such back indebtedness. The statutory re. 
quirements and the facts show that it is a separate tax 
separately levied, separately extended on back tax 
column, and is not blended with other taxes, so as to be 
incapable of separation from them. The rule goes with- 
out question, that where the excess is distinct and sepa- 
rate, invalidity attaches only to the excess and not to 
the levies made for other objects within the powers and 
limits of the law. Const. Mo., art. X, § 11; Cooley on 
Taxation, pp. 295, 6. (3) The destruction of the tax 
books did not nullify or destroy the authority their crea- 
tion and existence conferred The taxes were due, and 
the powers of the various officers remained unimpaired. 
Whether the amount should be ascertained by secondary 
evidence, or by a copy, or new book made under direction 
of the auditor, who is the superintending authority in 
revenue matters, makes but little practical difference. The 
state is not to be left to the mercy of midnight marauders, 
in the collection of her revenues. Sess. Acts 1872, §§ 90, 
91, p. 102; 2 Wag. Stat. 1872, § 14, p. 1137; Strain ». 
Murphy, 49 Mo. 337. The cases of Henry v. Bell, 75 Mo. 
192, and Higgins v. Ausmuss, 77 Mo. 353, go to the ques- 
tion of power, and not to the question of ascertaining in a 
proper way by secondary evidence the amounts due, the 
original evidence of which had been destroyed. (4) The 
game reasons as are given regarding the jurisdictional 
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character of the assessment, and not the affidavit of theas- 
sessor apply to the delinquent lists and collector’s affidavit. 
Furthermore, we claim that the collector's affidavits are 
things going to the remedy only, and not to the jurisdic- 
tion of the tax lien proceedings in the circuit court. 
They are subject to legislative change or abolition, and 
have no jurisdictional force, and come into existence 
‘after lien attaches. Cooley on Taxation, 215, 219; R. S. 
1879, § 6825, p. 1341; Blossom v. VanCourt, 34 Mo. 390; 
McLaren v. Sheeble, 45 Mo. 130; McCready v. Sexton, 
supra. (5) The curative provisions of the revenue law of 
1872, section fifty-three, indicate a legislative intention 
to relieve as far as possible, from strained construction 
and technical niceties in the interpretation and adminis- 
tering of it. And the same or similar provisions are 
manifest to a greater degree in subsequent legislation. 


BLAckK, J.—This action was instituted by the collector 
of the revenue of St. Clair county to enforce the lien for 
back taxes for the years 1873, 1874, 1875, 1876, 1877, and 
1878, against certain lands in that county which it is 
conceded, belong to the defendants. The township 
organization law was adopted and went into force in that 
county in May, 1872, and remained in force until August 
1, 1877, 

1. On the trial of this cause the relator made proof 
of the signature to the tax bill sued, upon, and then 
offered it in evidence, to which objections were made on 
the alleged ground that the tax bill was not correctly 
certified from the back tax books. The tax bill appears 
to be formal and states the facts required by section 
6837, Revised Statutes, and by that section became 
prima facie evidence that the amount claimed was just 
and correct. The law does not contemplate that this 
tax bill made out by the collector for suit shall be a copy 
of a part of the back tax book. It must state certain facts 
and be certified to by him, and when all this is done, it 
ismade evidence. The objections made to the introduc- 
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tion of this tax bill did not appear upon its face, and 
were properly overruled, and so was the demurrer to the 
evidence interposed at the close of the plaintiff ’s case, 

2. It is agreed that the evidence offered on trial 
showed that three of the assessment lists made out by 
the township assessor for the township in which this land 
is situated, for the years 1873, 1874, 1875, and 1876 had no 
affidavit or oath of the assessor attached, and that the 
fourth assessment list had an affidavit written out, signed, 
but not sworn to by the assessor. The law provides that 
the assessor should subscribe and append to the return 
of the assessment lists, an oath, the form of which is 
given, and which among other things must state “‘ that the 
value attached to each parcel in the return is, as I verily 
believe, the full valne thereof estimated according to 
law.’’ Acts of 1873, p. 114, see. 16. There is then no 
affidavit or oath whatever attached to these assessment 
lists, and they are wholly without such verification as 
the statute requires. It must be conceded on all hands 
that an assessment is indispensable to the levy of a valid 
tax, no matter how that tax is to be collected. The as- 
sessment lies at the very foundation of the exercise of the 
power to tax, and is the first and most essential step in 
the whole proceeding. It has been said that the result 
of the action of the assessor is embodied in the asseas- 
ment roll or list. The statute provides how this roll or 
list shall be authenticated and a fair compliance with 
these statutory provisions in this behalf is essential. 
Cooley on Taxation, 289; Warren v. Grand Haven, 30 
Mich. 24; Dickinson v. Reynolds, 48 Mich. 158. While 
many cases are to be found, where informalities in the 
oath or affidavit, and the manner of attaching it to the 
roll or list, are held not to invalidate the assessment, 
still a total want of such affidavit, when required by law, 
has most generally been held to be a falal defect. Marsh 
». Supervisors, 42 Wis. 502; Plumer v. Supervisors, 46 
Wis. 163; Johnson v. Ellwood, 53 N. Y. 431; Morrill c. 
Taylor, 6 Neb. 236; Lynam v. Anderson, 9 Neb. 367. 
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It was held by this court, also, in the case of State ex rel. 
Harvey v. Cook, 82 Mo. 185, that a failure of the assessor 
to verify the assessor's book by affidavit as prescribed by 
the statute would defeat the collection of a tax based 
upon'such assessment. 

It is contended that the act of 1877 zives the col- 
lector authority to collect only upon voluntary payment 
or distraint of personal property, and that the enforce- 
ment of the tax lien has been transferred to the circuit 
courts, where whatever defences there may be can be 
heard in the usual course of litigated matters, and that 
for these reasons the former adjudications ought not to 
be adhered to. The effect of the law is to avoid those 
failures of the officers to follow the substantial require- 
ments of the law in selling the property, under the 
former method. As the taxes are now enforced, there is 
much reason for holding that a measurably fair com- 
pliance with the assessment law should be regarded as 
sufficient, but all this will not justify the courts in up- 
holding assessments which are in disregard of the plain 
provisions of the statute. Beyond doubt, it is compe- 
tent for the legislature to dispense with the affidavit of 
the assessor, or, if not wholly dispensed with, to provide 
that a failure to attach such oath shall not render invalid 
the assessment, but in the absence of any such legislative 
declaration, the courts ought not so to hold. The consti- 
tution contemplates equal and uniform taxation. To 
accomplish this, there must be a uniform method of 
assessment and the law makes that the true value of the 
property. No more effectual method of inequality in 
taxation could be devised than that of a discrimination in 
assessed values. We must conclude, as the law stands, 
that the purpose of this affidavit was to insure just valua- 
tions of the property, and that the oath is material to 
the validity of the assessment. Section 53 of the act of 
1872 (section 6710, Revised Statutes, 1879) provides that: 
“No assessment of property or charge for taxes thereon 
shall be considered illegal on account of any informality 
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in making the assessment, or in the tax lists,” ete. Thig 
section does preserve the tax lists against informali- 
ties, but it cannot be said to wholly dispense with essen- 
tial matters. For these reasons these taxes levied for the 
years before stated must be held to be void. 

3. The fact that a mob of lawless persons took 
the back tax book of 1876 and obliterated the column 
headed ‘* Railroad Tax,’’ and that the back tax book of 
1877 was in a like manner burned, did not affect the 
right of the collector to collect those taxes. It appears 
a new back tax book for 1877 was made by the county 
clerk, at the direction of the state auditor, from delin- 
quent lists. It was proper enough to replace the book 
from the best evidence that could be procured. Nor did 
the mutilation of the one book, nor the malicious de- 
struction of the other, prevent him from making up and 
certifying tax bills. Of course, the inquiry would be 
open, as to whether the tax bills stated the facts cor- 
rectly and they could be tested by the next best evidence, 
All the books and papers relating to the assessment and 
levy of taxes are evidence to which he may resort. 

4. The bill of exceptions shows that the delinquent 
lists for the various years were returned, but not under 
oath, one had a form of oath attached, but was neither 
signed nor sworn to; another had an informal certificate, 
signed, but not verified, and the other had nothing 
attached. What might be the effect of this, were the col- 
lector endeavoring to sell, or if he had sold the property 
under the old procedure, is not necessary to be consid- 
ered. The object of this provision of the law, requiring 
the lists to be returned under oath is to compel the col- 
lector to perform his duty in collecting the taxes, and to 
enable the county court to determine the amount for 
which he shall have credit. The lists in this case were 
returned and received, and the back tax book made up 
therefrom. The failure to return them under oath in no 
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way affects the justice or validity of the tax, nor the 
right of the state to enforce its lien therefor. 

5. The limitation prescribed by section two, article 
ten, Constitution of 1875, does not apply as to valid 
indebtedness existing at the time of its adoption. One 
levy made to pay such indebtedness does not exhaust 
the power to make levies to meet such indebtedness. 
They may be continued until such indebtedness is dis- 
charged. 

Judgment of the circuit court is reversed and the 
cause remanded, 





BripweE.t ef al., Appellants, v. Swank et al. 


1. Guardian and Ward: DEVISE TO GUARDIAN BY WARD: UNDUE 
INFLUENCE : PRESUMPTION. A devise by a ward toor for the benefit 
of his guardian, in any proceeding toestablish or contest the same, 
is presumed in law to have been procured by undue influence of the 
guardian,and the burden of repelling this presumption, and thereby 
maintaining the devise, rests upon those seeking to derive ad- 
vantage from it. 


2. : : 4 . If the fiduciary relation of guardian 
and ward existed at the time of the execution of the gift or devise, 
and the parties were so situated with reference to each other that 
undue influence could have been used, the law presumes that it 
was used, and those seeking to derive advantage from the gift or 
devise, must rebut the presumption by competent and convincing 
proof. 


& Bequest by Ward to Wife of Guardian. A bequest to the 
wife of the guardian is within the operation of the rule imposing 
upon him and his wife the burden of repelling the presumption of 
undue influence, where it appears that the gnardian may expect 
and derive substantial advantage and benefit from such will of his 
ward. 


Semble, that the next best thing, after a bequest to one’s self, isa 
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bequest to his wife, and that in many instances the latter may be 
regarded as the safer and preferable one. 


Question for Jury. It is for the jury, under proper instructions, 
to decide whether the evidence is sufficient to repel the disputed 
claim of undue influence. 


Practice in Supreme Court: INsTRUCTIONS. An instruction, 
although open to objection, will not cause a reversal of the cause 
where it appears that no material error resulted from its having 
been given. 


: EVIDENCE. Nor will improper evidence cause a reversal 
where the party against whose objection it was admitted, was not 
prejudiced by such admission. 


Appeal from Mississippi Circuit Court.—Hon. J. D, 
Foster, Judge. 


AFFIRMED. 
H. C. O’ Bryan for appellants, 


Kate Lee having executed the alleged will, and died 
in 1878, and the descent being cast under Wazner’s 
Statutes (Edition of 1870), that statute must govern in 
the determination of the issues in this cause. In the 
determination of this cause, the jury manifestly disre- 
garded the testimony and instructions of the court. Such 
being the case, the Supreme Court will interfere and re- 
verse the judgment. Ackley v. Staehlin, 56 Mo. 558; 
State ex rel. Nicholson ». Rombauer, 44 Mo. 595; State 
». Burnside, 37 Mo. 343. It is charged in appellant's 
petition, confessed in respondent's answer and proven on 
the trial, that at the time of the execution of the alleged 
will and death of Kate Lee, that she was unmarried and 
under twenty-one years of age, viz., nineteen years of 
age ; therefore, said alleged will was void, in so far as the 
lands are concerned, on account of non-age. Secs. 1, 2, 
p. 1364, 1 Wag. Stat., Edition of 1870. Caho 2. 
Endress, 68 Mo. 223, 227. The verdict and judgment in 
this cause being based on the issues properly made by 
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pleading, whether or not the paper writing was the will 
of Kate Lee, the judgment operates on the title of the 
jands, notwithstanding the instruction given by the 
court, on its own motion, that the lands were not in- 
yolved in the controversy, and the verdict and judgment 
is, therefore, radically wrong. It is confessed in re- 
spondent’s pleadings, that Wm. P. Swank was the guar- 
dian, and that Margaret H. Swank, his wife, who is 
devisee, in the alleged will, was standing in relation 
of quasi guardian to said Kate Lee; that she lived in 
the family ; that the relation had not been severed ; no 
final settlement made; that the alleged will was exe- 
cuted during last sickness, etc. It is recited in the 
alleged will by Kate Lee that she gave the residue and 
remainder of her property, both real and personal, in 
Missouri and Kentucky, to Margaret H. Swank, as a 
slight testimonial for her kindness and untiring care and 
attention to her during her sickness for the last six 
months. It is also proven by testimony of Bethune and 
Simpson, that Kate was displeased with the infant appel- 
lants. All of these facts are conclusively proven or con- 
fessed. Such being the case, the alleged will, as a matter 
of law, is void. Secs. 317, 318, 319, 320, pp. 312 and 313, 
1 Story’s Equity Jurisprudence (12 Ed.); Garvin's 
Adm r v. Williams, 44 Mo. 465; Garvin's Adm’r ». 
Williams, 50 Mo. 206. The alleged will only created a 
general estate in Mrs. Swank to the lands, therefore 
Wm. P. Swank, the guardian of Kate Lee and husband 
of the devisee, had the right of use and possession. 
Bartlett ». Donohoe, 72 Mo. 563; Wilson v. Garaghty, 
70 Mo. 517; Hunt v. Thompson, 61 Mo. 148; Cooper ». 
Ord, 60 Mo. 420; Boal v. Wagner, 46 Mo. 48. The 
alleged will is therefore void. Sections 317, 318, 319 
and 320, pages 312 and 313, 1 Story’s Eq. Jur. (12 Ed.); 
Garvin v. Williams, 44 Mo. 465. The evidence as to the 
treatment of testatrix by appellants, was hearsay and 
irrevelant; so also the statements of witnesses with ref- 














458 SUPREME COURT OF MISSOURI, 








— 


Bridwell v. Swank. 








erence to the education and intelligence of the testatrix 
were irrelevant, misleading, and improper. As the con- 
test brought the cause from the probate to the cireuit 
court, it was in effect an appeal. Lamb v. Helm, 56 Mo. 
432; Benoist v. Murrin, 48 Mo. 48. The action of the 
court in overruling appellants’ objection and admitting 
as testimony the affidavit made by Bethune and Simpson 
before the probate court, and the order of the probate 
court probating said alleged will was illegal, and calen- 
lated to mislead the jury. The second instruction given 
for defendant was improper. 1 Story’s Eq. Jur., sees, 
319, 320; Garvin v. Williams, 50 Mo. 206, and 44 Mo, 
465. 


Smith & Krauthoff and R. A. Hatcher for respon- 
dents. 


(1) The legal presumption of constructive fraud, 


which is claimed arose in this case because of the 
fiduciary relation between the testatrix and W. P. Swank, 
is completely overturned and rebutted in the testimony. 
Besides it must be borne in mind that Swank was not a 
guardian but only a curator of the estate of the deceased, 
and whether the one or the other he was not named as 
beneficiary in the will. The beneficiary, while the wife 
of the guardian curator, was the aunt of the testatrix, 
who no doubt was bound to her by the strongest ties of 
affection. The case, in its facts, is to be distinguished 
from the Garvin case, cited by appellants. (2) The 
second instruction given for plaintiffs by the trial court, 
plainly told the jury that if the relation of guardian and 
ward existed between Swank and Kate Lee at the time 
she executed the will making her aunt the chief bene- 
ficiary therein, that the law presumed that said will was 
procured by undue influence. This instruction goes even 
further than this court went in the Garvin will cases 
already cited. This instruction, to say the least, em- 
bodied the ultima thule of the doctrine of legal pre- 
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sumption arising in a case of this kind, and of which 
plaintiffs certainly ought not now tocomplain. The first 
instruction given by the court below for the defendant 
contained the appropriate qualification of the distinctive 
principle asserted in the second instruction given for the 
plaintiffs ; and the two instructions, taken as an entirety, 
fairly and fully presented the law of the case to the jury. 
These two instructions, when considered together, are in 
harmony with the authorities on the subject of legal pre- 
sumptions arising in cases of this sort. (3) The second 
instruction given for the defendant, and to which plain- 
tiff makes objection, finds authoritative sanction in the 
opinion of Judge Napton in the case of Brinkman >. 
Rueggesick, 71 Mo. 553. The doctrine of the instruction 
is transcribed verbatim et literatim from the opinion of 
this court in the case of Twrner v. Turner, 44 Mo. 535; 
Conger v. Douglass, 4 Edw. Ch. 433, 525, 532. (4) By 
further reference to the fourth instruction asked by 
plaintiffs and the third instruction asked by defendant, 
both of which were given by the court, it will appear 
that the issue submitted to the jury for its consideration 
was, whether the portion of said will, which contained a 
bequest of personal property to Margaret Swank, was 
the will of the testatrix. Both parties, by their instruc- 
tions, asked the court to restrict the inquiry of the jury 
into the testamentary capacity of the testatrix with 
respect to her personal property at the time of the 
making of her will. It seems to have been conceded all 
around that the statutory interdict upon the right of the 
testatrix to dispose of her real estate by will was in 
force, and operative on her at the time of the making of 
her will, and the plaintiff had the undisputed possession of 
the realty. The plaintiffs, as it appears from their brief, 
are seeking here to ignore the theory upon which they 
proceeded in the trial of the case in the court below, and 
to insist upon a reversal upon a point that was ruled in 
their favor. It seems that they are endeavoring to inter- 
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polate into the case in this court an issue which hag 
already been decided for them. No claim is made to the 
realty under this will, and it being good as to part of the 
property, it was entitled to probate. And even if it ig 
thought that the judgment of the circuit court is too 
broad, and that it ought only to establish the will as to 
the personalty, it can be modified to that extent by this 
court. R. 8. § 3776. Philips v. Stewart, 69 Mo. 149; 
Morgan v. C. & A. R. R., 76 Mo. 161, 178. (5) The 
onus probandi was on defendants in the case, and the 
trial court, so far as we can discover, did not unsoundly 
exercise its discretion in allowing defendants to intro- 
duce their testimony. Benoist v. Murrin, 58 Mo. 307; 
Tingly v. Cowgill, 48 Mo. 290; Harris v. Hays, 53 Mo. 
90. 





Martin, C.—This is a proceeding under the statutes 
to contest the validity of a will which had been formally 
proved in the probate court. The testatrix was a young 
lady by the name of Kate Lamar Lee, who died of con- 
sumption at the age of nineteen at the residence of her 
guardian, William P. Swank, who was also the husband 
of her aunt, the principal beneficiary in the will. The 
contestants are her half-sisters, minor children of the 
same mother, who had married again after the death of 
the father of the testatrix. It is alleged in the petition 
that the testatrix at the time of her decease in December, 
1878, was seized of a valuable body of land in Mississippi 
eounty, and was possessed of about $1,000 in money; 
that at the time of the execution of the will, in Novem- 
ber, 1878, as well as at the time of her decease in the fol- 
lowing December, she resided with her guardian and 
aunt; that said William P. Swank, as guardian of her 
person and estate, had not made a final settlement of his 
trust ; that under the circumstances said William adn 
Margaret Swank had obtained and exercised an undue 
influence over the mind of said Kate Lee, and that the 
paper purporting to be her last will, was not executed by 
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her volition or in exercise of a rational judgment, but 
from the undue influence of said parties defendant, and 
further by an impulse of her mind, misled by the undue 
kindness of the said parties in her last illness; that said 
defendants, frequently in the last illness of said Kate, 
importuned her to make a will, and by reason of these 
jmportunities and undue influence, prevailed upon her 
to execute said paper writing and declare it to be her 
will. 

The defendants plead to the allegations of the 
petition specifically, admitting the date of death, and the 
seisin of lands and possession of personal property, but 
denying the value and amount as alleged. It is further 
admitted that the testatrix was nineteen years of age and 
unmarried ; that William P. Swank was her guardian, 
and had never made a final settlement of his guardianship. 
All undue influence charged in the petition is positively 
denied, as, also, that the will was executed by an impulse 
of the testatrix’s mind, misled by the undue kindness of 
defendants. The defendants, also, deny having impor- 
tuned or influenced the testatrix in any manner 
respecting her will, and allege that the same was her 
free act without any undue influence from them. The 
allegation of residence with her guardian not being 
denied may be taken asa fact admitted by the plead- 
ings. 

In the trial of the issue thus raised, the burden of 
proof rests upon the defendants as proponents of the will. 
To sustain the defence, which was affirmative in its 
nature, they produced the subscribing witnesses who 
testified to the formal execution and publication of 
the instrument. They next read in evidence the will, 
and followed it up with a certificate, or order of the 
probate court, granting probate of the will, along with 
the depositions of the witnesses taken in the probate 
court, proving the will in that tribunal. The objections 
of plaintiffs to admission of the certificate and the de- 
positions were overruled. 
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The devising clauses of the will read as follows: 

‘Second. I give and bequeath to my two half. 
sisters, Ida Bridwell and Mattie Bridwell, the sum of 
twenty-five dollars each.”’ 

“Third. Igive and bequeath to my aunt, Margaret 
H. Swank, wife of William P. Swank, the residue ang 
remainder of my estate, both real and personal, of what. 
soever kind in the states of Missouri and Kentucky, ag q 
slight testimonial for the kindness of my aunt in her 
untiring care and attention to me during my sickness 
during the past six months. To have and to hold all 
and every the lands, tenements and hereditaments, with 
the appurtenances thereto belonging forever.”’ 

It seems that at this point the defendants rested 
their case, whereupon the plaintiffs declined to offer 
proof, relying upon the facts admitted in the answer as 
supporting a prima facie case of undue influence, and 
upon the declaration of the testatrix in her will as to the 
motive governing her in its execution. The defendants 
then, against the objection of plaintiffs, proceeded to 
introduce witnesses for the purpose of controverting any 
evidence of undue influence, and of repelling the legal 
presumption of undue influence flowing from the fiduciary 
relation admitted in the answer. J. H. Bethune, the 
attorney who drew the will and subscribed it as a wit- 
ness, testified that the testatrix was of the same sound 
and disposing capacity as before her sickness, which had 
lasted about a year; that her mind was good and clear; 
that she was intelligent and tolerably well educated; 
that she was bright and considerably cultivated ; that 
when he repaired to her, she told him that she wanted 
him to make her will, and that she had intended to do 
so for some time; that she dictated all that is in the will, 
except the bequest to the half-sisters which witness sug- 
gested, she fixing the amount, remarking that she had 
not contemplated giving them anything; that she had 
intended giving Mrs. Swank all she had; that Mrs. 
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Swank had been kind to her; that her sisters had not 
treated her right, and had not called on her; that they 
lived in town about one square distant ; that Dr. Simpson 
was present when the will was made; that Mrs. Swank 
said in the presence of the testatrix that she had been 
for some time preventing her from making a will ; that 
no suggestion was made to her but by witness as afore- 
said. 

Dr. Simpson’s testimony corroborated Mr. Bethune’s. 
He stated that the testatrix remarked that she wanted 
her aunt to have all her property; that she had been 
very good and kind to her, waiting on her during her 
entire sickness ; that her sisters had not treated her right 
and she did not feel like leaving them any of her prop- 
erty; that while the testatrix had not been in good 
health since May, her mind was remarkably clear, as it 
always had been; that he had known her from child- 
hood, being intimately acquainted with her, seeing her 
every few days, and attending her professionally in her 
last illness ; that her opportunities for learning had been 
very good, having attended the normal school at Cape 
Girardeau ; that witness had boarded in the family, and 
that nothing had occurred within his knowledge to indi- 
cate that she was influenced by the defendants or any 
one else; that she had been an inmate of Mr. Swank’s 
family three or four years; that Mrs. Swank was in the 
house when the will was made, but not certainly in the 
room, possibly there; that Mr. Swank, at the time, was 
over in the swamp hunting, and had been gone for some 
two or three weeks ; that witness was a brother-in-law of 
Mr. Swank. 

Dr. Bondurant, who had been intimately acquainted 
with the testatrix for three or four years, and who was 
her physician for six months before her death, testified 
that he resided near Mr. Swank and was intimate in his 
family, and that he never, at any time, saw or heard 
anything done or said by Mrs. Swank, indicating a 
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desire to have the testatrix make a will, or to influence 
her in that behalf; that he never saw an act or heard a 
word indicating any undue influence over her. 

Mrs. Margaret Swank, being produced and sworn, 
said: ‘‘I am one of the defendants in this suit; Kate 
Lee was my niece ; she lived in my family nearly four 
years; during all that time, and while at my honse, [ 
never said anything to her to induce her to make a will; 
her father was my brother; her property came from her 
father ; he left no children but her ; [ am the only living 
brother or sister of her father; her father’s property 
came to him from his and my father; I at one time re- 
monstrated against her making a will, and got her not to 
make it at that time; Mr. Swank, at the time the will 
was made, was absent from home on a camp hunt; was 
gone some five or six weeks.”’ 

Cross-examined by plaintiff: ‘‘My brother pur- 
chased this property ; all of purchase price did not come 
from my father; Uncle Jimmie Smith told me he paid 
$400 on the farm owned by Lee; Uncle Jimmie Smith is 
the grandfather of Ida and Mattie Bridwell and Kate 
Lee ; Ida Bridwell, I suppose from her looks, was about 
seventeen years old; Mattie two years younger ; I knew 
Kate Lee’s mother about twenty-five years and she was 
my sister-in law, and was the mother of Ida and Mattie; 
Kate Lee was nineteen years and six months old when 
she died.”’ 

Question by court: ‘‘She asked for a lawyer to be 
sent for and I told her to wait until her uncle came home; 
sometime after this she saw a little boy and sent for Mr. 
Bethune, and told him she wanted to make her will, and 
he wrote it; I never at any time said anything to induce 
her to make a will in my favor or otherwise.’ 

Cross-examined by plaintiff: ‘I was told by several 
that she was going to make a will; one of them, Mrs. 
Goodin, is related to me; Kate never said anything to 
me about it; I know Miss Ella Swank; I don’t re- 
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member that she ever told me Kate was going to make a 
will.’ Defendants then offered defendant, William P. 
Swank, as a witness, but he was objected to as an incom- 
petent witness and excluded by the court, to which de- 
fendants objected and excepted. 

At the close of the evidénce the court gave at the 
instance of plaintiffs the following instructions : 

“41, Thecourtinstructs the jury that if they are satis- 
fied from the evidence that William P. Swank was guar- 
dian of Kate Lamar Lee, and remained her guardian up 
tothe time of her death, and had never made a settlement 
of his guardianship, and that while he was her guardian 
she executed the paper exhibited to the jury as her will, 
and that she was influenced to make said will by the 
kindness, and in consideration of the kindness, of Mar- 
garet Swank, wife of William P. Swank, then the jury 
should find the issues for the plaintiffs.” © 

‘2. Thecourt instructs you that if you believe from 
the evidence, that at the time of the making of the will 
in question, Kate Lamar Lee lived with the family of 
W. P. Swank and was treated by said Swank and his 
wife as one of the family ; that she was sick for about one 
year before she died; that during said sickness she 
was treated by said Mrs. Swank with great kindness and 
affection; and that the said Kate Lamar Lee made the 
bequest in the will set out tothe said Mrs. Swank ‘‘as a 
slight testimonial for the kindness and untiring care and 
attention’’ the said Mrs. Swank had given her during 
her last illness, and that the said Kate Lamar Lee at the 
time she made said will, expressed herself that she then 
bequeathed and devised her estate because she had not 
been visited by her sisters while she was sick, and had 
been badly treated by them about it; that these are facts 
tending to show an undue influence on the part of said 
Margaret Swank, and if you further believe from the evi- 
dence that the said alleged will was made in the house 
of said W. P. Swank, while the said Kate Lamar Lee 
VoL. 84—30 
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resided there, and before said William P. Swank had 
made his final settlement as her guardian, the presump- 
tion arising from such fact is that the alleged will was 
procured by undue influence.”’ 

‘3. The court instructs the jury that if they shall 
find that Ida Bridwell and Mattie Bridwell are the half. 
sisters of Kate Lamar Lee, and that she left no other 
brothers, sisters, father and mother, then they are heirs 
at law, and if she executed a paper or will by which she 
disinherits them, or leaves them but a small portion of 
her estate, said fact would be a circumstance in deter. 
mining the question of undue influence.”’ 

‘‘4. The jury are instructed that the land or real 
estate referred to in the will is not in issue in this case, 
and in determining your verdict you will not take the 
real estate into consideration.”’ 

And the court gave the following instructions for 
defendants : 

‘*7, Although the jury may believe from the evidence 
that at the time the will of Kate Lee was made, the re- 
lation of guardian and ward existed between her and 
defendant, William P. Swank, yet if they believe from 
the evidence that in the making of said will the said 
Kate Lee acted in a manner perfectly free, independent 
and unbiased, they should find for defendants.”’ 

‘2. The court further instructs the jury that in order 
to find for the plaintiffs in this cause it must be shown 
by the evidence that undue influence on the part of the 
defendants, or either of them, over the mind of Kate 
Lee existed, and was exercised for an undue and dis- 
advantageous purpose in the making of the will in con- 
troversy.”’ 

‘3. If Kate Lee was eighteen years of age at the time 
of the making of the will in controversy, she had a per- 
fect right to dispose of her personal estate by will, and 
unless the jury are satisfied from the evidence that said 
will was made under undue influence, exercised over her 
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by the defendants, or either of them, they should find for 
the defendants.”’ 

The verdict was for the defendants, and after an 
unsuccessful motion for a new trial, the case is brought 
here by the plaintiffs by appeal. In disposing of the 
appeal in this case I will consider only the points urged 
by plaintiffs for a reversal of the judgment. 

I. The action of the court in giving the second in- 
struction at the instance of defendants is assigned for 
error. The instruction reads as follows: 

“The court further instructs the jury that in order 
to find for the plaintiffs in this cause it must be shown 
by the evidence that undue influence on the part of the 
defendants, or either of them, over the mind of Kate Lee 
existed, and was exercised for an undue and disadvan- 
tageous purpose in the making of the will in contro- 
versy.”’ 

To decide upon the character of this instruction it is 
only necessary to recall certain propositions of law which 
have been settled after thorough and repeated exami- 
nations. A devise by a ward to or for the benefit of his 
guardian, in any proceeding to establish or contest the 
same, is presumed in law to have been procured by the 
undue influence of the guardian, and the burden of re- 
pelling this presumption and thereby establishing or 
maintaining the devise rests upon those seeking to de- 
rive advantage from it. Garvin's Adm’rv. Williams, 
44 Mo. 465; Garvin’s Adm’r v. Williams, 50 Mo. 206. 
If the fiduciary relation of guardian and ward existed at 
the time of the execution of the gift or devise, and the 
parties were so situated with reference to each other that 
undue influence could have been used, the law presumes 
that it was used, and those seeking to derive advantage 
from it must rebut the presumption by competent and 
convincing proof. This presumption rests upon three 
facts for its formation: First, the fiduciary relation ; 
second, the gift or devise to, or in the interest of the 
guardian ; ¢hird, an opportunity for anexercise of undue 











SUPREME COURT OF MISSOURL 





Bridwell v. Swank. 





ee, 


influence. Perhaps it would be accurate to say that the 
fiduciary relation prima facie implies an opportunity, 
and that proof of a want of opportunity is evidence prop. 
erly in rebuttal of the presumption, which arises in the 
first instance from the first two facts, the first of which 
implies the third, but not by conclusive implication. This 
distinction is immaterial in the present, case, as the 
answer admits that the ward resided with her guardian, 
thus furnishing ample opportunity for the exercise of 
undue influence upon her. 

But it is insisted by defendants that the devise was 
not to the guardian, but to the guardian’s wife, who was 
aunt of the testatrix, being sister of her deceased 
father. In determining the salutary presumption de- 
clared in the law of this state, the court must look to the 
substance, and natural or customary effects or uses of a 
devise, for the purpose of ascertaining whether it is for 
the interest or benefit of the guardian within the meaning 
of the presumption, which has been established to protect 
the ward from undue influence. Conceding that the 
devise in this case, by reason of the non-age of the tes- 
tatrix, could not affect her real estate, the enabling act 
of 1877 not extending to unmarried minors, can it in any 
customary or practical sense be said that the guardian is 
without substantial benefit and advantage in a bequest 
of personal property to his wife? While such bequests, 
since the amendment of 1875, are protected to her sepa- 
rate use, it is also provided that it may vest in the hus- 
band without price or consideration by a mere reduction 
to his possession with the written assent of the wife. It 
is, also, expressly subjected to the debts of the husband 
contracted on account of necessaries for the wife or 
family. R. S. 1879, sec. 3296. In the absence of 
any reduction, it is apparent thatthe necessity of pro- 
viding for the support and maintenance of the wife 
as well after as before his death, is diminished to 
the extent of any estate, either real or personal, acquired 
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by herfrom other persons. Instructed by the experience 
and ways of modern society I cannot fail to observe that, 
in popular estimation, the next best thing after a bequest 
to one’s self, is a bequest to his wife. Indeed, in many 
instances, the latter may be regarded as the safer and 
preferable one. 

I am satisfied that the guardian in this case may 
count on and derive such substantial advantage and 
benefit from the will of his ward, as to bring it within the 
operation of the rule imposing upon him and his wife 
the burden of repelling the presumption of undue in- 
fluence. I think the evidence submitted by them was of 
that character, perhaps quite as much so as the nature 
of the case will admit of. Under proper instructions it 
was for the jury to decide whether it was sufficient to repel 
the disputed influence. The instruction complained of 
is assailed on the grounds that it fails to preserve the 
legal aspect of the issue on trial, and informs the jury 
that unless the undue influence is shown by the evidence 
in the case, the finding should be for defendants. TI¢ is 
argued that the facts admitted of record would justify a 
verdict for plaintiffs, and that the instruction, by con- 
fining the deliberations of the jury to the facts appearing 
in evidence, necessarily ignores the facts admitted of 
record. The instruction, taken by itself is, perhaps, 
open to the criticism that it does not distinguish the two 
classes of facts. It would perhaps have been better to 
have instructed the jury in apt language that the law 
presumed undue influence from the facts admitted in the 
answer, and that they should find for plaintiffs according 
to such presumption, unless they were satisfied from the 
evidence before them that such presumption was re- 
butted and overthrown, and that as a matter of fact the 
will was not procured by the undue influence of defend- 
ants, in which event their verdict should be for defend- 
ants. But the plaintiffs failed to ask an instruction thus 
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distinguishing the two classes of facts, and seem in their 
instructions to have treated them both as facts contained 
in the evidence before the jury. 

It, also, appears that the facts admitted of record 
were, also, proved up before the jury in the testimony 
submitted by the parties. Besides, it appears that the 
legal import of the admitted facts is preserved in the 
second instruction, given at the instance of plaintiffs, and 
in the first one, given in behalf of defendants. Viewed 
in the light of these considerations [ am persuaded that 
no material error resulted from the instruction. I think 
nothing more was intended in it than to announce the 
ultimate conclusion which the jury had to reach in order 
to find a verdict for the plaintiffs upon all the facts before 
them, whether proved before them or admitted of record. 
Before they could find a verdict for the plaintiffs they had 
to be satisfied from the facts which implied undue in- 
fluence and the facts which repelled it, that the will was 
procured by such undue influence. This was the issue in- 
volved in the pleadings, and I do not think the instruction 
assumes to go beyond, orto ignore it. If there had been 
no evidence to repel the presumption of undue influence 
resting upon the facts admitted by the pleadings, the jury 
would nevertheless have been required to decide the issue 
by a verdict. In such case an instruction declaring the 
legal import of the admitted facts, would have been 
binding on the jury, and a verdict for defendants would 
have been set aside as erroneous. There being evidence 
in this case to repel the presumption of undue influence, 
the verdict for defendants indicates that the jury thought 
it sufficient to overthrow the presumption. It is thus 
responsive to the issue contained in the pleadings and 
evidence. 

II. I perceive no material error in the court ad- 
mitting the certified copy of the order of the probate 
court granting probate of the will. The fact of admission 
to probate is a necessary allegation in the proceeding to 
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contest the will. This fact was alleged on one side and 
admitted on the other. And as the order contained no 
extraneous recitals prejudicial to the plaintiffs, the most 
that can be said against it is that it was unnecessary 
and immaterial. 

III. The admission of the depositions, taken down at 
the time the will was admitted to probate, cannot be so 
readily justified. The proof of a will in the probate 
court is only a provisional proceeding when considered 
in connection with the statutory action to contest the 
will. In this action the trial must be in the circuit court 
de novo, as if the issue was taken up by appeal. For 
all purposes of such trial, the proceedings in the probate 
court are superceded and vacated for the time being. 
Lamb’s Admr v. Helim’s Adm’ r, 56 Mo. 432; Benoist 
». Murrin, 48 Mo. 48. All persons interested in the 
issue are made parties to the suit, and the will must be 
proved up in solemn form, all parties having the privi- 
lege of examining and cross-examining witnesses. When 
viewed from this standpoint the proceedings in the 
probate court must be regarded as provisional and ex 
parte. The subscribing witnesses, whose depositions 
before the probate judge were given in evidence, were 
not cross-examined by the parties. The proceeding 
there contains no notice, and furnishes no oppor- 
tunity for appearance or cross-examination. As de- 
positions they are clearly incompetent evidence in the 
trial above and ought not to have been admitted. They 
are made competent by statute after decease of the wit- 
nesses. R. S. 1879, sec. 3983. But considering the 
issue as developed in the circuit court, I donot think 
the plaintiffs were prejudiced by the error complained 
of. The same witnesses, whose ex parte statements 
relating to the execution of the will were improp- 
erly admitted, appeared in the circuit court and repeated 
them there substantially as below, and full opportunity 
was given to plaintiffs to cross-examine The formal 
facts of execution and publication of the will, about 
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which the subscribing witnesses testified in the probate 
court, were not controverted above ; the issue there rather 
admitting the execution and publication, while charging 
that it had been effected through the undue influence of 
defendants. 

IV. The objections of plaintiffs to some of the evi- 
dence admitted on behalf of defendants were properly 
overruled. The trial of the issue of undue influence 
raust necessarily take a wide range of inquiry. Evidence 
relating to the intelligence, learning, accomplishments, 
associations and relationship of the testatrix, as well as 
te the amount and condition of her estate, and the souree 
whence it was derived, is properly admissible to throw 
light upon her capacity to execute a will, and upon the 
motives controlling her in doing it. After considering 
all the objections urged against the judgment in this 
case, we fail to find any material error, calling for its 


reversal; accordingly it is affirmed. All concur, Henry, 
C. J., in the result. 





GITCHELL V. KREIDLER, Appellant. 


Tax Lien, Superiority of. A lien on land for taxes, although 
junior to one created by deed of trust executed by the owner, is 
the superior lien. 

Ejectment. A title derived from a judgment to enforce said lien 
for taxes will prevail in ejectment over one derived from a fore- 
closure of such deed of trust, although the cestui que trust was net 
made a party to the tax suit and his rights in the land ae that 
reason were not foreclosed by such tax suit. 


Appeal from St. Louis Court of Appeals. 


AFFIRMED. 
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J. M. Holmes for appellant. 


(1) No interest in the land is affected save that of 
the persons who were parties to the record. Stafford ». 
Fizer, 82 Mo. 393; Corrigan v. Bell, 73 Mo. 58; Valen- 
tine v. Havenor, 20 Mo. 133. (2) The tax proceeding is 
not a proceeding in rem. Conkling’s Treatise, pp. 306, 
379; Mankin ». Chandler, 2 Brock. 125; Blackwell on 
Tax Titles (4 Ed.) 631; Hopper v. Malleson, 16 N. J. 
Eq. 382; Doyle vo. Bk., 14 Ala. 622. (3) The statute 
requiring that the owner shall be sued requires the joiner 
of all mortgagees and cestwis que trustent. Stafford v. 
Fizer, supra; Corrigan v. Bell, supra. (4) The term 
owner is not a technical term, nor has it any precise legal 
meaning, but it includes every one who has any interest 
in the premises. Lester v. Lobby, 7 Ad. and El. 124; 
Proctor v. H. & St. Jo. R. R., 64 Mo. 113; GW S&S. »o. 
Villalonga, 23 Wall. 40; Shaff v. Improvement Co., 57 
N. H. 110; Camp v. Rogers, 44 Conn. 291; 22 Wali. 
263; 10 Wall. 464; 2 Ohio St. 14; 2 Ohio St. 123. (5) A 
mortgagee or cestui que trust after condition broken is 
owner of the premises. Washburn on Real Prop. ch. 
16, § 4, sec. 7a; Renick v. Gressman, 49 Mo. 389; Jones 
v. Mack, 53 Mo. 147; Pickett v. Jones, 63 Mo. 195; 
Johnson v. Houston, 47 Mo. 227. (6) The title of the 
trustee was not affected by the tax sale. Whitney ». 
Hughes, 39 Mo. 13; Graham v. King, 50 Mo. 22; Bales 
o. Perry, 51 Mo. 449; Harper v. Mansfield, 58 Mo. 17; 
Eilelgearge v. Buddings, 69 Mo. 52; Corrigan »v. Bell, 
73 Mo. 53; Stafford v. Fizer, supra; Statutes 1879, sec. 
3311. (7) Defendant was at liberty to show that plain- 
tiff’s title had expired before the trial of the suit. 
Statutes, 1879, sec. 2253. (8) The attornment of Kreidler 
to the purchaser at the foreclosure sale terminated his 
previous tenancy and was legal and proper. Pentz ». 
Kuester, 41 Mo. 447; Kingman v. Abingdon, 56 Mo. 46; 
May v. Luckett, 54 Mo. 437, 
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Hermann & Reyburn for respondent. 


(1) In a suit for back taxes the only necessary 
party is the owner of the property. 2 Revised Statutes 
of Mo. sec. 6837. (2) The owner of real estate is either 
the mortgageor, or the trustee in the deed of trust. The 
beneficiary, or holder of the notes, is simply the owner 
of a chattel, and in no sense the owner of the land. 
Kennett v. Plummer, 28 Mo. 142; Johnson v. Houston, 
47 Mo. 227; Potter v. Mc Dowell, 43 Mo. 93; Hubbard », 
Gilpin, 57 Mo. 445; Woods v. Hildebrand, 46 Mo. 287; 
Please v. Pilot Knob Iron Co., 49 Mo. 124. (3) An 
action for the enforcement of the state’s lien for taxes, 
under the present revenue act, is a proceeding in rem, 
or, guasi in rem; and, when the parties designated by 
the statute are properly brought before the court, a sale 
under that judgment conveys the fee, divested of all 
encumbrances placed on the property by the former 
owner. 2 R. S., Mo., secs. 6838, 6839; Blackwell on 
Tax Titles (4 Ed.) p. 630; Delaney v. Gault, 30 Pa. 
St. 63; Pidgeon v. State, 36 Ill. 251; Atkins v. Hinman, 
2 Gillman (Ill.) 437; Hager v. Campbell, 5 Watts 288; 
Dunlap ov. Gallatin County, 15 Tl. 9; Parker v. Baxter, 
2 Gray 189; Doe v. Gledney, 8 Georgia 479; Jones 2. 
Devore, 8 Ohio St. 431; Anschutz v. McClelland, 5 
Watts 490. (4) It is settled in this state, that the de- 
fendant in arm execution, who is subsequently sued in 
ejectment, on a title acquired at the execution sale, can- 
not defend by showing an outstanding title. Matney ov. 
Graham, 59 Mo. 191; Boyd v. Jones, 49 Mo. 202. 


Buiack, J.—This was an action of ejectment. On 
and prior to the first of September, 1875, defendant 
owned the property. On that day he made a deed of 
trust thereon to one Bertram, trustee, to secure a prin- 
cipal and six interest notes, payable to Barbara Steadler, 
which was recorded in that month. After these notes 
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became due, and in October, 1878, defendant occupied 
the premises as tenant of Mrs. Steadler. She died and 
Harter became executor of her estate, the defendant 
paying rents to him. Thus the title and possession 
stood, when a suit was brought in 1879, by the state to 
the use of the collector of the city of St. Louis, against 
defendant and the trustee, Bertram, to enforce the lien 
of the state for taxes on the property for 1877, wherein 
judgment was rendered on the twenty-sixth of November, 
1879. Special execution was issued thereon, and the 
property was sold thereunder to plaintiff the twenty- 
seventh of April, 1880. Harter, the executor, was nota 
party to this suit. Bertram, the trustee, refused to act 
and another person was appointed in his stead, who sold 
the property under the deed of trust, on the sixth of 
December, 1880, to Holmes, to whom the defendant 
attorned. 

It is useless to cite authorities to show that the lien 
of the state for these unpaid taxes is the paramount lien, 
though such lien be junior in point of time at which it 
accrued. Thisis the plain purport of the revenue laws of 
this state. 

Should the executor of the estate of Mrs. Steadler 
have been made a party defendant, and if so what is the 
effect of the omission? These questions were considered 
in the case of Corrigan v. Bell, 73 Mo. 53, but as the 
charter there made express provisions as to who should 
be made defendants, that case is not decisive of this, 
since the general revenue law makes no such definite 
provisions. It does, however, declare that these suits te 
enforce the lien of the state shall be prosecuted against 
the ‘‘owner’’ of the property ; that notice and process 
shall be sued out and served as in civil actions in the 
circuit courts; that publications are to be made as in 
other civil suits; and that ‘‘the general laws of the 
state as to practice and procedure in civil cases shall 
apply, so far as applicable and not contrary to this chap- 
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ter.’ While the judgment is against the property and 
not personal, still the tax is assessed against the Owner, 
if known. The law looks to him for payment of the 
tax. The suit to enforce the lien is the last step con- 
templated by the statute, and to this suit he is q 
necessary party. Such a proceeding cannot be said to be 
strictly ia rem. Blackwell on Tax Tit. (4 Ed.) 630, 
There is nothing in the statute which indicates a pur- 
pose to cut off the rights of a beneficiary in a deed of 
trust, as mortgagee, without notice or day in court, 
While the word ‘‘owner”’ has no precise legal significa- 
tion and may be applied to any defined interest in or to 
real estate, still we need not base our conclusions on that 
ground alone. In view of what has been said, and of the 
general terms in which the practice and procedure in 
these cases is pointed out, it would seem to follow that 
these suits are to be commenced and prosecuted in the 
ordinary way of enforcing liens against real property. 
To be required to make mortgagees and persons occupy- 
ing like relations to the property, defendants will, it is 
insisted, produce great inconvenience to collectors, and 
make these proceedings cumbersome and difficult. A 
sufficient answer is that the law provides for legal assis- 
tance, whose fees are taxed as costs in the cause, and ne 
more difficulty can be experienced in this class of cases 
than in suits prosecuted by other persons to enforce cen- 
tract or statutory liens; this diligence the law con- 
templated. 

On the one hand the purchaser under the deed of 
trust contends, that the only title acquired by the pur- 
chaser at the execution sale, was the equity of redemp- 
tion, and that this was foreclosed by the sale under the 
deed of trust. On the other, the purchaser at the sher- 
iff’s sale insists, even should the beneficiary in the deed 
of trust have been made a defendant, still the only effect 
of this omission is to allow him and those claiming 
through the trustee’s sale, to inquire into the regularity 
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of the tax suit proceedings. It is true the tax lien is 
statutory, and that a court of equity would have no 
inherent power to enforce such a lien. People v. Big- 
gins, 96 Ill. 481. Butit does not follow that a failure 
to make all persons parties defendant who are proper 
parties, but not really parties, must render the whole 
proceedings void, even as to those persons who are 
omitted. From what has been said it follows that the 
title acquired by the purchaser at the sheriff’s sale, is a 
derivative one. But this is not all. The lien of the 
state thus enforced is the superior. The mortgagee cer- 
tainly had the right to pay off the taxes, and under the 
former method of making tax sales could have redeemed 
within the time prescribed by the law. He has not been 
made a party to the tax suit and his rights in that 
respect have not been foreclosed ; still his right and the 
title of the purchaser, acquired at the trustee’s sale, are 
subordinate to the sheriff’s deed. The sheriff’s deed is 
the better title in ejectment, and must prevail. These 
questions were considered in Stafford v. Fizer, 82 Mo. 
393, and this much has been said because counsel on 
both sides have urged a reconsideration of some of the 
conclusions there reached. 

The judgment of the court of appeals is affirmed, 
All concur, 





THE BoATMEN’S Savines Bank v. Grewe, Appellané, 


1. Deed of Trust: ASSIGNEE OF NOTE. An assignment of a note 
secured by a deed of trust carries the security with it and the 
assignee stands in the place of the payee. 


SATISFACTION OF. Neither the trustee nor assignor can 
alone enter satisfaction of the mortgage debt, 
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8. ———: ASSIGNEE: TAX SUITS. The assignee is generally a neces. 
sary party to all proceedings affecting his security in order to be 
bound thereby, and actions to enforce a lien against the land cop. 
veyed by the deed of trust, are no exception to the rule. 


Sheriff’s Return: AMENDMENT OF. The court is authorized, upon 
a proper showing, to allow the sheriff to amend his return to the 
special execution in a suit to enforce a lien against land for t 

so as to show a sale of the property to persons other than those dis. 
closed by the original return, but to the same persons to whom the 
deeds had been made. 


Appeal from St. Louis Court of Appeals, 


AFFIRMED. 
Hermann & Reyburn for appellant. 
EZ. C. Elliott for respondent. 


Buiack, J.—This appeal was argued and submitted 
with the case of Gitchell v. Kreidler, ante, 472. The ques- 
tions common to them both were considered in that case. 
The note secured by the deed of trust in this case, was 
assigned to the respondent more than one year before the 
tax suit was commenced. The trustee and the payees 
were made defendants but the respondent was not. It is 
well settled law that the assignment of the note carries 
the security. The assignee stands in the place of the 
payee. Neither the trustee nor the assignor can alone 
enter satisfaction of the mortgage debt. Generally the 
assignee is a necessary party to all proceedings affecting 
his security, in order to be bound thereby. No reason is 
perceived why there should be any exception made in 
this class of cases. He is no more affected by the tax 
suit judgment than the payee would have been, had there 
been no assignment and the payee had not been made a 
party to the suit. 

The court in which that judgment was entered 
aliowed the sheriff to amend his return to the special 
execution, so as to show a sale of the property to parties 








OCTOBER TERM, 1884. 








Myers v. Bassett. 











cor _[_ 


other than those disclosed by the original return, but 
to the same persons to whom deeds had been made. It 
was entirely competent for the court, upon a proper 
showing, to allow the amendment to be made. It is no 
objection that the amendment was made after this suit 
was commenced. Blaisdell v. Steamboat Wm. Pope, 19 
Mo. 158; Corby v. Burns, 36 Mo. 195; Webster ». 
Blount, 39 Mo. 500. 

The judgment of the court of appeals is reversed and 
that of the circuit court is affirmed. All concur. 
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Land Title: SALE For TAXES. A sale under a judgment for taxes 
carries the legal title and if the beneficiary and trustee are not 
made parties to the suit, the purchaser acquires such legal title sub- 
ject to the right of the beneficiary in the deed of trust to redeem. 








Error to Clinton Circuit Court.—Hon. G@. W. Dunn, 
Judge. 







REVERSED. 






J. M. Lowe for plaintiff in error. 


fT. EL. Turney for defendants in error, 







Henry, C. J.—This is. an action of ejectment for 
the recovery of the possession of the north half of the 
northeast quarter of section thirty-four, township fifty- 
seven, range thirty, in Clinton county, Missouri. This 
suit was originally instituted against Benj. F. and Mary 
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Bassett, but subsequently Loyd W. Brown, on his appli. 
cation, was made a co-defendant, and filed his separate 
answer setting out his title. The Bassetts filed a joint 
answer which was a general denial. On the trial, de. 
fendant obtained a judgment from which plaintiff has 
appealed. On the thirtieth day of April, 1880, the State 
of Missouri to the use of Davis, collector of the revenye 
of Clinton county, obtained a judgment against Mary 
and Benj. Bassett for delinquent state and county taxes 
assessed against said land for the years 1877 and 1878 
which were declared to be a lien upon the land in con- 
troversy, and under an execution issued upon said judg. 
ment, it was purchased by, and conveyed to William F, 
Davis, who subsequently conveyed it to plaintiff. Ip 
1873 Bassett and wife conveyed said land to Thomas E, 
Turner, as trustee, to secure two promissory notes therein 
described, and Brown’s title is by purchase at a sale of 
said land under a judgment of the Clinton circuit court, 
enforcing said trust rendered on the 15th of April, 1878. 
Neither the trustee nor beneficiary in said deed of trust 
was made a party to the suit to enforce the tax lien. 

In the cases of Stafford v. Fizer, 82 Mo. 393, and 
Gitchell v. Kreidler, ante, p. 472, it was held that the 
sale under a judgment for taxes carries the legal title, 
and that if the beneficiary and trustee in a deed of trust 
are not made parties to that suit, the purchaser at the 
sale, under such judgment acquires the legal title subject 
to the right of the beneficiary in the deed of trust to 
redeem. It follows, therefore, that the court erred in 
refusing plaintiff’s instruction to the effect, that on the 
pleadings and evidence, plaintiff was entitled to the 
possession of the premises, and also erretl in declaring 
that plaintiff, as against Brown, was not entitled to the 
possession of the land. 

The judgment is reversed and the cause remanded, 
All concur. 
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Moore Vv. Tne WaBasH, St. Louts & Pactric RAILWAY 
Company, Appellant. 


Negligence: RAILROAD: CROSSING. Where, by means of an induce- 
ment or invitation, expressed or implied, held out to the public by 
it, a railroad leads the public to usea crossing or way over its track 
in passing to and from its depot grounds, it is bound to keep such 
crossing or way reasonably safe for travel. 


Appeal from Buchanan Circuit Court.—B. R. Vinz- 
YARD, Esq., Special Judge. 


AFFIRMED. 
W. H. Blodgett and Geo. S. Grover for appellant. 


(1) The court erred in refusing to instruct the jury 
that plaintiff was not entitled to recover. Vanderbeck 
». Hendry, 34 N. J. (Law) 472 ; Sweeney v. Old Colony, 
etc., 10 Allen 372; Hardcastle v. South Yorkshire, etc., 
Ry., 4 H. & N. 67; Pierce v. Whitcomb, 48 Vt. 127; 
McAlpin v. Powell, 70 N. Y. 126; Reulston v. Clark, 
8 E. D. Smith 366; Parker v. Portland Pub. Co., 69 
Maine 173; Bancroft v. B. & W. R. R., 97 Mass. 275; 
Forsyth v. B. & A. R. R., 103 Mass. 510; Burns vo. B. & 
L. R. R., 101 Mass. 50; Severy v. Nickerson, 120 Mass. 
306. (a) The teamster was not using the private grounds 
of appellant by reason of any invitation or inducement 
on its part, either expressed or implied. At most, there 
was a mere passive acquiescence in such use. (6) Even 
if the teamster was there by any implied invitation or 
inducement, the accident was not the result of it, but 
resulted wholly from his own imprudence and folly in 
abandoning the safe way provided by appellant for his 
use, and in attempting to travel over ground which he 
knew to be unfit for the purpose for which he attempted 
VoL. 84—31 
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to use it. (c) The proximate cause of the injury was the 
negligence of the teamster, and was not the result of any 
failure on appellant’s part to perform any public or 
private duty. Henry. St. L., H.C. & N. Ry., 76 Mo. 288, 
For the reasons given, the first instruction asked by defend- 
ant and refused by the court, should have been given, 
(2) The second instruction given for plaintiff was erro. 
neous, because it assumed the existence of certain facts 
which were not in evidence, and ignored the evidence in 
the case. (3) The first instruction given by the court of 
its own motion was erroneous, because it was without 
evidence to support it. There was no evidence that the 
macadamizing on the so-called Monterey street was put 
in there by the St. Louis, Kansas City and Northern 
Railway for the use and convenience of those having 
business with said company. 


Doniphan & Reed for respondent 


(1) The court committed no error in refusing to give 
defendant’s instruction that plaintiff was not entitled to 
recover. The theory of plaintiff’s case, as shown by his 
petition, was that defendant had prepared a crossing at 
a point where its open, public depot grounds touched its 
track, for the public to go on and off its said grounds, 
and over its said track, and there was testimony sustain- 
ing and tending to sustain this theory, and if this is so, 
from the admission of opposing counsel, no error was 
committed in this action of the trial court. (2) A rail- 
road company having a public duty to perform, is bound 
to make the approaches over its own premises, to its 
depot, safe and convenient for those transacting business 
with them. Tobin v. R. R. Co., 59 Me. 187; Thompson 
on Carriers, 106. (3) A railroad company which holds 
out an inducement or invitation ‘‘ express or implied,” 
to the public, to enter and leave its depot grounds, by a 
way, or crossing, or road, by means of which the public 
are induced to and do pass upon and off from its said 
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depot grounds, is bound to make and keep such way, or 
crossing, or path, reasonably safe for such travel. Ben- 
nett v. R. R. Co., 102 U. 8. 577; Sweeney v. Old Colony 
R. R. Co., 10 Allen 373; Barrett v. Black, 56 Me. 505 
and 506: Tobin v. R. BR. Co., 59 Me. 188; Carleton ». 
Franconian Iron and Steel Co., 99 Mass. 216 ; Caughtry 
». Woolen Co., 56 N. Y. 126; Latham »v. Roach, 72 Tl. 
179; Gillis v. Pa. R. R. Co., 59 Pa. St. 120; Thompson’s 
Car. Pas. 106, 107; Wharton’s Law of Neg., secs. 657, 658, 
$21. The principle we contend for also finds ready rec- 
ognition in the following cases cited in defendant’s brief : 
53 Mo. 43; 29 Ohio St. 364; 69 Me. 173. A railroad 
company, as to the property it owns and uses for the 
purpose of accomplishing its public, corporate purposes, 
is subject to restrictions and limitations which do not 
incumber the private owner of premises. Pitts ». Ft. 
W.¢C. R. W. Co., 29 Ohio St. 369, 370. The public 
character of a railroad company constitutes a standing 
public invitation, to all having business with them, to 
come upon their grounds. And the court will note, that 
all the cases say an invitation ‘“‘express or implied”’ is 
sufficient. The invitation may be inferred. Nicholson 
». Lancashire & C. R. R., 34 L. J. Ex. 84; Indermaur 2. 
Dames, L. R. 1 C. P. 274, 2 C. P. 311; Smith v. London 
é St. Katharine Docks Co., L. R. 3 C. P. 326; Holmes v. 
NY. E.R. W. Co., L. R. 4 Ex. 254. (4) The question of 
negligence in this case, under the law and facts, was one 
for the jury. Where there is conflict of evidence on the 
question of proximate cause, the case is one for the jury. 
Henry ». R. R., 76 Mo. 293. (5) The instructions given 
by the court were proper and are not objectionable on 
the grounds urged by defendant. 


Ewine, C.—The plaintiff sued the defendant for dam- 
ages for killing two mules, and alleged, amongst other 
things, that defendant’s track passed diagonally across 
Monterey street, in St. Joseph. That the grounds sur- 
rounding their depot were open public grounds of de- 
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fendant, where it transacted its business with the public, 
that it attempted to macadamize a part of its grounds for 
the purpose of inducing and enabling the public doing 
business with it to pass on and off ofits grounds and over 
its track with ease, safety and facility ; that it carelessly 
and negligently left the iron rails of its track protruding 
several inches above the ground, forming thereby an 
obstruction to the easy and safe passage of vehicles from 
said depot grounds; that plaintiff’s team was employed 
in hauling wood from the depot, which had been shipped 
by defendant and delivered to one Perry ; that plaintiff’s 
team with a load of wood was attempting to pass over 
the grounds and across the defendant’s track at the place 
prepared by defendant for crossing, and became stalled 
and was run over by defendant’s trains and injured, ete, 
The answer was a general denial and an allegation of 
negligence on the part of the plaintiff. 

A witness on the part of the plaintiff testified that 
the following plat ‘‘showed pretty well the situation at 
the place spoken of.’”’ That the blue in the plat was 
macadamizing placed there by defendant ; that plaintiff’s 
team was hauling wood from defendant’s track at H, 
where he loaded, and which had been delivered by de- 
fendant to one Perry, as consignee, to be delivered to 
persons in the city to whom it had been sold by Perry. 
That the main traveled way was on the macadam along 
the line of the defendant’s track to Monterey street, and 
thence across the bridge track at E. That at the point, 
I, where the accident occurred, was a place used as a 
crossing by the ’buses and carriages and wagons, which 
were going from and coming to the defendant’s depot 
and grounds upon business with defendant, such as de- 
livering and transporting passengers to and from defend- 
ant’s depot and grounds, and delivering and receiving 
freight to and from defendant; that this crossing, or 
traveled way had been used similarly for years, with the 
knowledge of defendant, and without objection. The ev- 
idence further tended to prove the allegations of the 
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petition, and some of the witnesses in relation to the 
alleged crossing, testified as follows: ‘‘Teams passed 
over the vacant grounds and passed over the track where 
some rock had been thrownin. Some macadamizing had 
been thrown in there where the team was attempting to 
cross when hit. It extended out five or six feet from the 
rail, and was exposed to view. J¢ looked like it had 
been put down as macadamizing to make a crossing. 
There is a well defined road crossing the railroad there, 
and going into defendant’s depot, used by teams; it 
crosses the track north of the depot, and went down 
west of it, towards the freight depot.” ‘‘ This crossing 
had been used for a long time, ever since he had done 
business at the depot he had used it, over a year. My 
wood passed over this crossing for two years;’’ that 
parties ‘‘ passed over the track at that point continually 
after the mules were hurt.’’ ‘‘Z know the crossing. I 
am a teamster and hauled over it for several years. The 
crossing is not good. The macadamizing was new there, 
not down long, and the rails of the track stuck up.’ 
“This track at the crossing was made by ’buses and 
baggage wagons going to and from the depot.” ‘ All 
teams going east to Eighth street went over the track 
where the team was stalled,” 
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I. The theory of the trial court was, that defendant wag 
liable if it had held out an inducement to the public t 
use the crossing in question, and negligently thereafter 
failed to keep such crossing in safe condition for such 
purposes. Upon this theory the evidence was heard and 
the instructions given, which, taken altogether, we think, 
fairly and fully presented the case to the jury. True, 
the court refused certain instructions asked by the de. 
fendant, but gave, of its own motion, such as covered the 
points presented in those asked by the defendant. The 
defendant demurred to the evidence, which was, we 
think, very properly overruled, as there was sufficient 
evidence to submit the questions to the jury, provided 
the law was properly declared. The question then arises, 
under the pleadings and evidence in the case, whether the 
law was properly declared. 

II. Wharton, in his work on the Law of Negligence 
(section 821), says: ‘‘In prior sections we have had occa- 
sion to define the relations of railway companies to per- 
sons, whether customers, visitors, or trespassers, passing 
over their platforms and approaches. Such approaches 
must be kept in safe condition for the use of persons 
having business with the company, as well as for its 
particular customers. It has been even said, that 
‘they’ (railroad corporations) ‘are bound to keep in 
a safe condition all portions of their platforms, and ap- 
proaches thereto, to which the public do or would nat- 
urally resort, and all portions of their station grounds 
reasonably near the platform, where passengers, or those 
who have purchased tickets with a view to take passage 
on their cars, would naturally or ordinarily be likely to 
go.’’’ Dillon, C.J.,in McDonald v. R. R., 26 lowa 124; 
29 Iowa 170; 39 Ind. 586. ‘‘So faras concerns persons. 
having business with the company, this is indnbitably 
true. So far as concerns persons, however, who may visit 
the platforms or grounds of the company from curiosity, 
or for personal convenience, without any business with 
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the company, or reasonable duty calling them to its 
premises, the company is liable only for such defects as 
are in the nature of traps.’”’ Section 822. ‘‘ For what 
is required of the company is not the warranty of the 
safety of everybody from everything, but such diligence 
as a good business man is in such matters accustomed to 
use. Railway platforms are not made for the use of the 
public, and if persons not invited, and having no bus- 
iness with the company, crowd on such platform, and an 
injury occurs to one of them in consequence of a defect 
in the platform, he has no redress.”’ 

The evidence in the case at bar strongly tends to 
show that there was some sort of crossing where the in- 
jury occurred, used by those having business with the com- 
pany, in transporting passengers and freight to and from 
its depot and grounds, and that that fact was necessarily 
known to the company, and the crossing used for a long 
time without objection from the defendant, and at least 
tacitly with its consent. The evidence strongly tends to 
show that the injured team was on defendant’s grounds, 
in pursuance of business being transacted with the com- 
pany. These facts would seem to bring this case within 
the rule founded in justice and necessity, and illustrated 
in many adjudged cases, that where one is not a mere 
licensee, but engaged with the consent of the railway 
company in a transaction of common interest to both, 
and is injured by a failure of the company to maintain 
its grounds and crossings and depot, in a reasonably safe 
condition, the railway would be liable. //olmes v. WV. E. 
Ry. Co., 4 Ex. L. R. 254; 1 Thompson on Negligence, 
313; Bennett v. Ry. Co., 102 U. 3. 577. On the other 
hand, no duty is imposed by law upon the owner to keep 
his premises in a condition to prevent injury to those 
who come there solely for their own convenience or 
pleasure, or those who are not either expressly invited 
to enter, or induced to come upon them by the purposes 
for which the premises are appropriated and occupied, 
or by some preparation or adaptation of the place for use 
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by customers or passengers, which might naturally and 
reasonably lead them to suppose that they might prop. 
erly and safely enter. Straub v. Soderer, 53 Mo. 38, 
In other words, a mere passive acquiescence by an owner 
or occupier in a certain use of his lands by others involves 
no liability, but if he directly or by implication induces 
persons to enter on and pass over his premises, he thereby 
assumes an obligation that they are in a safe condition, 
suitable for such use, and for a breach of this obligation 
he is liable in damages to one injured thereby. Sweeny 
». Old Colony and Newport R. R. Co., 10 Allen 368, and 
authorities there cited; Latham et al. v. Roach, 72 Ml, 
179; Pittsburg, Ft. W. & C. R. R. Co. v. Brigham, 9 
Ohio St. 374. 

The same doctrine is maintained in Vanderbeck et al, 
». Hendry, 34 N. J. 467, and in J/linois Cent. Ry. Co. o, 
Godfrey, 71 Til. 500, and, indeed, there is no variance 
in the rule laid down in any authority cited by the 
plaintiff or defendant, nor anywhere else, that I have 
been able to find. The only controversy being that the 
facts in evidence do not justify the instructions given by 
the circuit court, we are clearly of opinion that the ey. 
idence warranted fully the instructions given, which are 
upon the theory that a railroad company which holds 
out an inducement or invitation to the public to enter 
and leave its depot grounds, by a way, or crossing, or 
road, by means of which the public are induced to, and 
do, pass upon and off from its said depot grounds, is 
bound to make and keep such way, or crossing, or path, 
reasonably safe for such travel, and that that invitation 
or inducement may be express or implied from the acts 
and conduct of the railway company. 

The judgment of the circuit court is affirmed. All 
concur, 
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TuE County oF Juunson, Appellant, v. Woop, Admin- 
istrator. 


1. Executory Contract: REcITAL. Where the recital in an execu- 
tory contract contains stipulations which the parties evidently 
intended should be performed, the recital will constitute an opera- 
tive part of the instrument. 


Dispositive Writings: COMMON LAW RULES OF CONSTRUCTION 
MUST BE OBSERVED. The common law has furnished certain rules 
for the interpretation and construction of dispositive writings for 
the purpose of ascertaining from the language of such instru- 
ments the manner and extent to which the parties intended to be 
bound. These rules should be applied with consistency and uni- 
formity, and it is not within the power of the courts to vary, 
change, or withhold their application. 


: CONSTRUCTION CONTRA PROFERENTEM. The rule requiring 
instruments to be construed contra proferentem has no application, 
unless all other rules of exposition fail; and where a transfer of 
property is made by a functionary of the state government the rule 
is reversed, and nothing passes except such things as are clearly 
within the terms of the instrument. 


: SWEEPING CLAUSE. A general sweeping clause contained 
in an instrument of writing, will be restricted and limited in its 
construction so as to refer to estates or things of the same nature 
and description, which are definitely and particularly described in 
the same instrument. 


Written Contract, Construction of. Where a contract wil 
admit of two different constructions, itis a rule of law that the 
construction which is consistent with duty, honesty and fair deal- 
ing, shall be adopted in preference to one which involves a breach 
ef a public trust. 


: PAROL EVIDENCE, INADMISSIBILITY OF. The meaning and 
effect of a contract in writing, logically deduced from the language 
in which it is expressed, by a correct application of the rules of 
construction cannot be varied, controlled or affected by parol tes- 
timony of the intention of the parties. 


Contract With County Court: PAROL EVIDENCE. A contract 
made with a county court must be proved by the record alone and 
cannot be varied, contradicted or enlarged in its terms by oral evi- 
dence of the intention of the judges. 
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Appeal from Johnson Circuit Court.—Hown. N. M, 
GIVAN, Judge. 


REVERSED. 


The following is the contract of August 12, 1870, 
mentioned in the opinion : 

‘* Now, at this day, comes A. W. Ridings, and pre- 
sents to the court here a modified contract between the 
county of Johnson and the said A. W. Ridings, where- 
upon it is ordered by the court that the presiding justice 
of this court sign said contract, and that the clerk of 
this court attest and affix seal of this court thereto. 

‘* Which said contract is in words and figures follow- 
ing, to-wit : 

‘* Whereas the county of Johnson, in the state of 
Missouri, on the 13th day of September, 1851, subscribed 
to the capital stock of the Pacific railroad, the sum of 
$100,000, being equal to one thousand shares of the 
capital stock of said Pacific railroad, and has fully paid 
the sum of $53,000, being the payment of five hundred 
and thirty shares of the said capital stock, and the said 
county of Johnson, on or about the 17th day of Decem- 
ber, 1856, entered into and made a certain contract and 
agreement with the said Pacific railroad for the issue of 
certain bonds for and on account of said subscription with 
certain terms, conditions and limitations therein con- 
tained and expressed ; and the said county of Johnson, in 
pursuance of the said agreement, did, afterwards, on the 
first day of January, 1857, issue and deliver to the said 
Pacific railroad, certain bonds for and on account of said 
subscription, to-wit: Forty-seven bonds, all dated Jan- 
uary 1st, 1857, and each for $1,000, and bearing seven 
per cent. interest from date. Thirteen of said bonds be- 
ing payable nine years after date, and numbered from 
eighty-eight to one hundred, both inclusive; thirteen of 
said bonds being payable eight years after date, and 
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numbered from sixty-eight to eighty, both inclusive ; and 
twelve of said bonds being payable seven years after 
date and numbered from forty-eight to fifty, and then 
on to sixty, inclusive; and the remaining nine bonds 
being payable six years after date, and numbered 
respectively thirty-three, thirty-four, thirty-five, thirty- 
six, thirty-seven, thirty-eight, thirty-nine, forty, and 
forty-nine. The interest on said first named thirteen 
ponds having been paid to July the first, 1857 (1859 2), 
and nointerest having been paid on the remaining 
thirty-four bonds, and said bonds are equal to four hnn- 
dred and seventy shares of the capital stock of the said 
Pacific railroad, and now held by said Pacific rail- 
road, and now wholly unpaid as to all the principal 
and all the interest on said thirty-four bonds, and 
on said thirteen bonds, since July first, 1859, and 
said Pacific railroad claims that the county of Johnson 
is now liable to pay the whole principal and interest of 
said bonds, now amounting to about $88,500 in green- 
packs, and if payable in gold then the said last named 
amount in gold ; and said county of Johnson claims that 
the said county is not liable to said Pacific railroad to 
pay said bonds, or any part of them, or any interest. 
‘And, whereas, Cruce, Colbern & Co., and William 
E. Borthick have become the purchasers of certain tax re- 
ceipts issued by the county of Johnson, and have sued 
out writs of mandamus against the county court of said 
county of Johnson to compel said county court for and 
on behalf of said county of Johnson to issue to them 
shares of stock in the capital stock of said Pacific rail- 
road, equal to the amount of said tax receipts held by 
them, and to be a part of the said $100,000 subscription 
by the said county, and in their application for said 
writs of mandamus, claim that the $100,000, as subscribed 
by the said county of Johnson, of right belongs to the 
holders of tax receipts paid on the same, and said ac- 
tions are now pending and undetermined, in the Johnson 
court of common pleas for Johnson county, Missouri, 
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And, whereas, the county of Johnson desires to sell and 
dispose of all said stock as subscribed to said Pacifie 
railroad, and to be released and discharged from all lig. 
bility whatever, for, and on account of said forty-seven 
bonds, or any part, or any interest, and from said ae. 
tions of said Cruce, Colbern & Co., and from said 
Borthick, and from any and all liability for and by 
reason, or on account of any and all writs, orders, judg- 
ments or decrees which may be issued or entered in said 
actions in said county, or any other court. 

‘* And, whereas, the county court of said county of 
Johnson, for and on behalf of said county, has been 
attempting to arrange and settle said matters of differ. 
ence with said Pacific railroad in reference to said forty- 
seven bonds, but has thus far wholly failed to make any 
satisfactory arrangements whatever, in relation to said 
bonds, and a resort to the courts of law would be very 
expensive to said county, and incur much expense, and 
said county of Johnson will be subjected to heavy ex- 
pense in defending said petitions for said writs of 
mandamus, and has for some time past been negotiating 
for a sale of said stock, and the county of Johnson and 
A. W. Ridings have agreed upon the terms of sale of 
said stock. And the said county of Johnson sells, as- 
signs and transfers to A. W. Ridings the said one 
thousand shares of stock in the capital stock of the 
Pacific railroad at the price of $77,000, and agrees to 
receive and accept of said forty-seven bonds in payment 
of $47,000 of said sum. and to give A. W. Ridings sixty 
days from this date to deliver to the said county of 
Johnson said forty-seven bonds, and to pay $27,000 ; and 
the balance of $3,000 is to be paid in cash, and if said 
Ridings fails in his agreement, then said $3,000 is for- 
feited to the county, and accepted by the county of 
Johnson as the full measure of her damage for all breach 
and failures of said Ridings, and in consideration of said 
sale and agreement of said county of Johnson, said 
Ridings agrees to purchase from said county the said 
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1000 shares of stock in said Pacific railroad, and to 
release and discharge said county from all liability what- 
ever for, or on account of, said forty-seven bonds, and 
every part and all interest, and from all liability what- 
ever on account, or by reason of said action of Cruce, 
Colbern & Co., or of said Borthick, or from any and all 
writs, orders, decrees and judgments in said actions, and 
to pay $3,000 cash, and to deliver up to said county the 
said forty-seven bonds, and to pay to said county said 
$27,000 within sixty days, and to hold and indemnify 
said county from all loss or liability whatever, by rea- 
son of said actions of Cruce, Colbern & Co., and said 
Borthick. 

‘‘Now, therefore, this agreement made and entered 
into this 17th day of May, 1870, by and between the 
county of Johnson, in the state of Missouri, party of the 
first part, and A. W. Ridings, party of the second part, 
witnesseth: That it is mutually agreed that the fore- 
going recitals shall be and hereby are made a part of 
this agreement, and the county of Johnson does hereby 
sell, assign, transfer and set over unto said A. W. 
Ridings, his executors, administrators, and assigns, the 
said one thousand shares of the said county of Johnson 
in the capital stock of said Pacific railroad, including 
the five hundred and thirty shares paid for in full, and 
also the four hundred and seventy shares of stock repre- 
sented by said forty-seven bonds now held by said Pacific 
railroad, and does hereby authorize, empower and direct 
the treasurer of said Pacific railroad for, and on behalf 
of said county of Johnson, to transfer on the books of 
said company, to A. W. Ridings, the said one thousand 
shares so subscribed for by said county of Johnson, and 
to transfer the said five hundred and thirty shares of 
said stock separately to said A. W. Ridings, and to 
dispose of said four hundred and seventy shares in 
any manner which may be agreed upon by said Pa- 
cific railroad, and the said A. W. Ridings, as the 
agent for, and on behalf of the county of Johnson, 
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under his appointment, discretionary powers this day 
made and given to him as the agent for the county 
of Johnson, for and in consideration of the agree. 
ments and promises of said Ridings, as hereinafter 
named, and in consideration of $77,000 paid and to be 
paid by said Ridings, as follows: $3,000 cash in hand, 
the receipt of which is hereby acknowledged by said 
county of Johnson, and $27,000 in money to be paid in 
sixty days from this date, and to receive and receipt 
from said Ridings said forty-seven bonds with unpaid 
interest coupons thereon, in full payment and discharge 
of the $47,000 remaining of said purchase money; and 
the said A. W. Ridings hereby pays to the said county 
the said $3,000 in cash, and if the said Ridings fails to 
perform his agreement as hereinafter named, the said 
$3,000 is to be retained by said county absolutely as the 
full measure of all damages, and this agreement to be 
null and void; and said A. W. Ridings further agrees to 
pay the said county of Johnson said $27,000, and to 
cause to be cancelled and delivered to said county the 
forty-seven bonds, with all the unpaid interest coupons 
thereon within sixty days from this date, and to release 
and discharge said county of Johnson from any and all 
liabilities to said Pacific railroad from and on account of, 
or by reason of said forty-seven bonds, and each of 
them and all interest, and at his own proper costs, 
charges and expenses, to employ counsel and defend said 
actions of Cruce, Colbern & Co., and of W. E. Borthick, 
against said county, in the name of said county, and to 
pay off, satisfy, and discharge, and release any and all 
writs, orders, judgments, or decrees, which may be 
issued, made, or entered in said actions in any courts 
having jurisdiction, and to hold the county perfectly 
harmless and free from any and all loss, liability, dam- 
age, or injury of any kind on account of said actions, 
and to give such bond and security as the county court 
may require; and it is mutually agreed that whenever 
said Ridings complies with his foregoing agreements by 
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paying $27,000, and delivering up said forty-seven bonds 
with said coupons, and giving the bond and security pro- 
vided for to indemnify the county of Johnson from all 
liability on account of said actions and writs of man- 
damus as before agreed upon, then there shall be de- 
livered to said Ridings a certificate, stating that A. W. 
Ridings has complied with the terms of his contract 
with the county of Johnson, made on this day, to be 
signed by G. Will. Houts, presiding justice of the county 
court, and attested by the clerk of the county court of 
said county ef Johnson, and upon the delivery of such 
certificate to the treasurer of said Pacific railroad, then 
the treasurer will transfer to said Ridings the said shares 
of stock as hereinbefore empowered and directed. 
‘‘In testimony whereof, the county of Johnson, by 
&. Will. Houts, the presiding justice of the county court 
of said county, and by virtue of an order of said county 
court, and the said A. W. Ridings, have executed, 
signed and sealed this agreement in duplicate this seven- 
teenth day of May, 1870. 
: sania *G. WILL. Houts, 
Seal **Presiding Justice. 
Of the county court of the county of Johnson, in the 
state of Missouri, for, and on behalf of said county 
of Johnson, the party of the first part, to the fore- 
going agreement. 


{ Seal | “A.W. Rivines.” 


—m_~ 


The foregoing contract is modified as follows : 

“Said A. W. Ridings has not been able to comply 
with all the terms of the foregoing contract, on his part, 
within the time therein specified, but is now ready to 
deliver up to the county of Johnson the said forty-seven 
bonds as held by said Pacific railroad for collection, and 
the said county of Johnson, by the terms of the fore- 
going contract, sold 530 shares of stock to said Ridings 
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as fully paid up, and claims such payment, but has not 
now conclusive evidence of such payments. 

**Tt is, therefore, mutually agreed by way of modi- 
fication of the foregoing contract, that said A. W. 
Ridings shall deliver to said county of Johnson said 
forty-seven bonds in part payment of his part of said 
contract, and said county hereby acknowledges receipt 
of said forty-seven bonds, and the same shall be cap. 
celled, in consideration whereof said county of Johnson 
hereby extends the time for payment by said Ridings of 
all other acts and things on his part to be done or per- 
formed for twelve months from this date, and said 
Ridings, in consideration thereof, promises and binds 
himself not to charge any interest on the county war- 
rants, now held by him, amounting to $22,000, from and 
after the seventeenth day of July, 1870, and to pay ont 
for county warrants, at par, $5,000, and to hold all said 
warrants, amounting to $27,000, for twelve months, 
without charging any interest for said time. And it is 
further agreed that said county may, at any time, pay 
off and take in any county warrants issued prior to July 
17, 1870, and now held by said Ridings, and that said 
A. W. Ridings shall pay out for county warrants issued 
on and after July 17, 1870, at par, an amount equal to 
the amount or amounts so paid to him by said county 
for said warrants issued prior to July 17, 1870, and 
now held by him, and shall not charge any interest on 
such warrants so issued, after July 17, 1870, and paid for 
by him as aforesaid; so that the amount of warrants so 
held and carried by said Ridings, without interest, shall 
not exceed $27,000. 

‘¢ And,in consideration of the premises aforesaid, said 
county of Johnson does hereby sell, assign, transfer and 
convey to said A. W. Ridings, all the stock or shares in 
the capital stock of the Pacific railroad, to which the 
county of Johnson may in any wise be entitled in law or 
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equity, after deducting said forty-seven bonds or four 
hundred and seventy shares of stock so delivered up and 
cancelled. It is further mutually agreed that if said A. 
W. Ridings fails to perform the contract, original and 
modified in said extended time of twelve months from 
this date, then he shall forfeit said $3,000, and also lose 
all interest on said warrants so held by him from and 
after July 17, 1870, as before provided, and said forty- 
seven bonds remain cancelled. 

“Tn testimony, the said county of Johnson, by G. 
Will. Houts, the presiding justice of the county court of 
said county, by virtue of an order of said county court, 
and the said A. W. Ridings, have executed, signed and 
sealed this modification of the foregoing agreement in 
duplicate, this twelfth day of August, 1870. 


—_—— 


Seal “G. WILL. Hovts, 


“Presiding justice of the county court of Johnson county, 
for, and on behalf of said county. 


_— 


Seal s©A. W. RipineGs.”? 


To the reading of said contract in evidence plaintiff 
objected for the following reasons: First, because the 
said contract shows on its face that there was no con- 
sideration for the making said modified contract, and 
that, therefore, the same was void. Second, because the 
said contract does not operate to convey any right or 
title to collect or retain the money in controversy in this 
suit to defendant. Said objections were, by the court, 
overruled, and the contract read in evidence and plaintiff 
excepted. 


W. H. Brinker and Land & Sparks for appellant. 


(1) Itisa fundamental principle that parol testimony 
isinadmissible to contradict, vary or explain the terms of 
a written instrument. Bruce v. Beck, 43 Mo. 266; 


VoL. 84—32 
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Murdock v. Ganahl, 47 Mo. 135; Racoullat v. Sause- 
vain, 32 Cal. 376; Hawley v. Brumargin, 33 Cal. 394; 
2 Pars. on Cont., p. 548 (5 Ed.) notes a, 6; 1 Greenleaf 
Evid, p. 275 (12 Ed.) (2) Nor can parol testimony be 
resorted to for the purpose of showing what the knowl- 
edge and understanding of the parties to the contract 
was prior to and at the time of its execution; this must 
be gathered from the instrument itself. Singleton », 
Fore, 7 Mo. 515; Woodward v. McGraw, 8 Mo. 161; 
Koehring v. Muemminghoff, 61 Mo. 403; Hdwards », 
Smith, 63 Mo. 119; Article in 2 Am. Law Reg. 134 (N. 8.) 
This doctrine is limited only in cases where the contract 
is ambiguous; then parol testimony may be resorted to 
for the purpose of explaining such ambiguity. But 
words are not ambiguous because they are not intelli- 
gible to illiterate persons, but are ambiguous only where 
found to be of uncertain meaning by persons of compe- 
tent skill and understanding. Scheuliz v. Bailey, 4 
Mo. 69; 1 Greenleaf Ev., sec. 298 (12 Ed.); Haley ». 
Brumargin, 33 Cal. 394. (3) Where the language of an 
instrument has a settled legal construction parol evi- 
dence is inadmissible to vary such construction. 1 
Greenleaf, sec. 277, and note (12 Ed.); 2 Parsons on Cont. 
561 (5th Ed.) (4) A written instrument is the con- 
summation of all previous and contemporaneous nego- 
tiations and propositions whether written or oral, and 
unless such propositions and negotiations are contained 
in the written contract they form no part of it and are 
inadmissible to vary, explain or control its terms. d- 
wards v. Smith, 63 Mo. 119; 1 Pars. on Cont., pp. 548, 
550 (5 Ed.); Hunt v. Johnson, 24 Mo. 509; Hads v. City 
Carondelet, 42 Mo. 118; Bruner v. Wheaton, 46 Mo. 
363. (5) Where two instruments are executed on 
different days relating to some subject matter and the 
one last executed refers to and is based upon the 
former one, in arriving at the intention of the parties in 
the latter instrument both should be construed together. 
Noell v. Gaines, 68 Mo. 649, and authorities there cited ; 
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Coddington v. Davis, 1 Comst. (N. Y.) 186; McDowell 
». Hall, 2 Bibb (Ky.) 611; Van Hagan v. Van Rans- 
sellar, 18 Johns. 420. (6) The universal rule of construc- 
tion is that the whole instrument must be construed 
together in arriving at the meaning of any or all of its 
parts, and general words and sweeping clauses are, when 
preceded by special recitals respecting the same thing, 
limited and held to mean no more than what has been 
specially recited, @. ¢., expressio unius exclusio alterius. 
2 Am. Law Reg. (N. 8.) 134; Schulenberg v. McGuire, 
42 Mo. 391; Grumley v. Webb, 44 Mo. 444; Metcalf on 
Contracts, 279; Shelden v. Pease, 10 Mo. 473. Themere 
extension of the time of the performance of a contract 
waives nothing but the time of performance. Hus- 
brouck v. Tappan, 15 Johns. 200. (7) If it was intended 
that the defendant should acquire more stock than he 
had already gotten by the contract of May 17, 1870, it 
was a new contract in so far as it transferred more stock, 
and would require a new and sufficient consideration to 
support it. TZitws v. R. R., 14 Am. Law Reg. 252; 
Alexander v. Lane, 21 Mo. 536. (8) A contract under 
seal, though it recites no consideration, imports one, but 
none will be imported or implied other and different 
from the one expressed. State v. Miller, 1 Mo. App. 63; 
Parsons on Contracts (5 Ed.) p. 429; Powell on Con- 
tracts, 222. (9) The county court being mere agents of 
the county could not make a gift of the property of the 
people. The transfer must-have been made on a valuable 
consideration. (10) The doing of that which one is 
under a legal obligation to do forms no consideration for 
anew agreement. Price v. Cannon, 3 Mo. 453; 1 Par- 
sons on Contracts, 437 (5 Ed.); Comstock v. Johnson, 7 
Johns. 87. (11) The consideration expressed in’ the 
modified contract shows that it was one wholly executed 
80 far as the modified contract was concerned, although 
the $27,000 was not paid, the promise of Ridings to pay 
it for the conveyance of the five hundred and thirty 
shares on May 17, 1870, contract, although not yet paid 
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at the time of the making of modified contract, the 
promise to pay it and the conveyance of the stock, made 
it executed. 2 Blk. Com. p. 446, note by Christian, 
(12) A legal construction of the two contracts shows no 
title to the money in controversy because the recitals ip 
the contract excluded the idea of any stock for interest 
on the forty-seven bonds being sold or conveyed, and 
the modified contract was made upon no consideration 
moving to plaintiff from defendant, and the collection of 
the money by defendant was wrongful and an action for 
money had and received to the use and benefit of plaintiff 
can be sustained. no v. Woodworth, 4 Comst. 249. 
(13) Mutuality is essential to every contract, and where 
an agreement is all on one side it is not binding for want 
of mutuality. 1 Pars. on Cont. 448. (14) If the con- 
tract of May 17, 1870 failed to express the intention of 
the parties to it—as alleged in defendant's answer—and 
the modified contract of August 12, 1870, was made for 
that purpose, such intention must be shown by the con- 
tract itself. If it shows that it was not made for that 
purpose it remains defective, and does not express their 
intention, and cannot be reformed in a court of law, but 
defendant must go into a court of equity for that pur- 
pose. Nosuch relief, however, is sought by defendant 
in this case. 1 Story’s Eq. Jurisprudence, p. 150, secs. 
150 to 160; Metcalf on Cont., p. 273 (Ed. 1872); Pearson 
. McCahill, 21 Cal. 122. (15) The contract of August 12, 
1870, does not purport to reform the contract of May 
17, 1870, but all idea of such intention is excluded by 
the recitals of such modified contract that it was made 
for the purpose of extending the time in which defend- 
ant was to perform his part of the May contract; modi- 
fication ex vi termini precludes the idea of enlargement. 
(16) Respondent’s intestate could not use any knowl- 
edge acquired in and about his agency for the county to 
gain any advantage over the latter. 


J. J. Cockrell for respondent, 
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A. F. ALEXANDER, Special Judge.—In September, 
1851, the county of Johnson subscribed for one thousand 
shares, or $100,000, of the stock of the Pacific Railroad 
Company, to be paid for in six per cent. county bonds. 
The contract for subscription was modified in December, 
1856, and the county court, in pursuance of the latter 
agreement, issued and deposited with the railroad com- 
pany one hundred bonds of $1,000 each, bearing interest 
at seven per cent. and payable in equal instalments in 
five, six, seven, eight, and nine years. These bonds 
were to be sold by the railroad company, and as fast as 
they should be disposed of, a corresponding amount of 
stock was to be issued to the county, and those which 
should remain in the hands of the company unsold after 
the lapse of three years, were to be surrendered to the 
county and cancelled, and a corresponding amount of 
the stock of the original subscription annulled. It was, 
also, provided in this contract that the railroad company 
should issue to the county shares of stock corresponding 
in amount for any interest paid on bonds which should 
be eventually surrendered. The contract was again 
modified in 1860 by a new agreement, the effect of which 
was, among other things, to release the interest on all the 
bonds remaining unsold from July 1, 1861, to June, 1864, 
the railroad company having failed to complete the road 
to Knobnoster, in Johnson county, before the latter 
‘date. On May 17, 1870, forty-seven of the bonds remained 
in the hands of the railroad company, which, by the 
terms of these agreements, were to be delivered up for 
cancellation, and the county court having repeatedly 
endeavored to obtain them, without success, sold the one 
thousand shares of stock originally subscribed, to the de- 
fendant, A. W. Ridings, for the nominal sum of 
$77,000, $47,000 of which, however, was to be paid by the 
delivery of the forty-seven bonds and to secure the restora- 
tion of which the defendant was constituted the agent of 
the county, and the bonds were soon afterwards obtained 
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and cancelled. On October 28, 1874, the defendant 
recovered of the Pacific Railroad Company the sum of 
$9,458.75, the value of interest stock, to which the plain- 
tiff became entitled by the payment of $8,225 interest 
upon the bonds which had been surrendered. And to 
recover this sum of $9,458.75 with the interest thereon 
as money had and received to the use of the plaintiff, 
this action is brought. 

The defendant, in his answer, admits the recovery of 
the value of the interest stock from the Pacific Railroad 
Company, but claims title to the same by virtue of a 
modified contract, subsequently made with the county 
court, which he claims more properly expressed the 
terms of agreement between the parties and which, it is 
claimed, was made for the purpose of correcting a mis- 
take or clerical error in the original contract. The 
replication is a general denial of these facts. 

Neither party claiming a jury, the cause was tried 
by-the court, and the defendant, who was permitted to 
open, introduced the following evidence: ‘The modified 
contract pleaded in his answer, dated August 12, 1870, as 
shown by the record of the county court of Johnson 
county. The pleadings and judgment in a cause in 
the circuit court of St. Louis county, Missouri, in which 
A. W. Ridings, as plaintiff, recovered the sum of 
$9,458.75 of the Pacific Railroad Company, as the de- 
fendant. The orders of the county court of Johnson - 
county for the issue of warrants in payment of interest 
on county bonds issued upon railroad subscriptions. 
These entries do not describe the bonds upon which the 
interest is paid. The report of George 8. Grover upon 
the condition of the affairs of the county with the rail- 
road company made in the year 1869 to the county court. 
This report shows that the records of the county court in 
respect to payments made upon the subscription of 1851, 
and an additional subscription made in 1853, were de- 
fective and incomplete, the entries having been care- 
lessly made, and that some of the books had been lost. 
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It does not show with certainty that any interest had 
peen paid on the forty-seven bonds. The defendant 
then introduced in evidence the record of the original 
contract, preceded by a recital of his proposal to pur- 
chase all stock owned by the county. Also, the forty- 
seven bonds, with five coupons detached from each, and 
as a substitute for the evidence it was admitted that the 
stock of the Pacific Railroad Company in May, 1870, 
was worth sixty-two cents on the dollar, and in August, 
1870, it was worth seventy cents on the dollar, and that 
A. W. Ridings had otherwise complied with his con- 
tracts with the county court. 

The deposition of I. H. B. Thornton, who had made 
the entries in the year 1870, as deputy clerk, was then 
read in evidence by the defendant, the statements of 
which are in substance: That the county sold and 
the defendant purchased all the stock in the Pacific 
Railroad Company, to which the county was entitled. 
That he knew the amount of interest which had been 
paid on the bonds from Grover’s report, which was in 
the possession of the court, and from the absence of the 
five coupons from each when they were cancelled. That 
the county court had sent its presiding justice and Wells 
H. Blodgett, an attorney, to St. Louis to demand 
the restoration of the forty-seven bonds, and that they 
had been unsuccessful in their mission, and on their 
return had reported to the court that the charter of the 
railroad company prohibited the issue of stock for 
interest paid on the forty-seven bonds ; that nothing was 
said as to interest paid on the bonds in the negotiations 
with Ridings, and that the only purpose of the county 
court in making the contract of the twelfth of August, 
1870, was to grant him further time in which to pay the 
purchase money. 

G. Will. Houts, who had been the presiding justice of 
the county court in the year 1870, was introduced as a 
witness on the part of the defendant, and testified in sub- 
stance, that previous to the time of making the contracts 
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with the defendant, he had examined the records of the 
county court, and was aware of the existence and con- 
tents of the agreements made with the Pacific Railroad 
Company, and that he had gone to St. Louis to obtain 
the forty-seven bonds three times, without success, and 
was in doubt whether the county could obtain any stock 
from the company ; that the proposition of the defendant 
was in writing, and was to purchase the stock of the 
county at seventy-seven cents on the dollar, or $77,000, 
$47,000 to be paid in railroad bonds, $3,000 in cash, and 
the balance in county warrants. In regard to the con- 
tract of August 12, 1870, the witness states: ‘* There 
was no other motive for making the modified contract 
than that of extending the time of the payment agreed 
to be made by defendant, Ridings, in the May contract, 
We did not intend to convey any more stock than was 
conveyed by the May contract. When we made the 
May contract we were intending to sell all the stock that 
the county owned in the Pacific Railroad Company.” 

The defendant, A. W. Ridings, testified that the 
forty-seven bonds were delivered up and cancelled at 
the date of the modified contract; the clerk cancelled 
the bonds and the coupons were cancelled by himself, 
and the court permitted him to take the bonds after 
cancellation. 

Objections were interposed to the admission of all 
the evidence introduced by the defendant, and exceptions 
were saved by the plaintiff to the action of the court in 
overruling them. 

Wm. McMahan, who was then presiding justice of 
the county court, was introduced on the part of the 
plaintiff and testified that in a conversation between W. 
H. Brinker and G. Will. Houts, in the office of Brinker, 
at which the witness was present, Houts had _ said 
emphatically two or three times that if the county court 
had known that the interest on the forty-seven bonds 
had been paid, and had known that the county was en- 
titled to stock for the interest, the court would not have 
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sold the stock to Ridings for the price mentioned in the 


contract. This fact had beén denied by Houts in his 


testimony. ; . 
The following declarations of law were asked by the 


plaintiff which the court refused : 

‘‘1, The court declares the law to be that the con- 
tract of August 12, 1870, between the plaintiff and de- 
fendant, taken in connection with the contract of May 17, 
1870, which is incorporated in and forms a part of said 
modified contract of August 12, 1870, is the only evi- 
dence of the right, title, and authority of the defendant to 
have and retain the money in controversy, and that the 
parol evidence offered by defendant is incompetent and 
inadmissible to vary, enlarge, control, contradict, or ex- 
plain the terms or legal effect of said contract, or to 
show the knowledge, understanding, or intention of the 
parties thereto at the time of making said contracts or 
prior thereto, but that the intention of the parties must 
be gathered from the contracts themselves. 

“2. That the modified contract of August 12, 1870, 
must be construed in connection with the contract be- 
tween the same parties, and in relation to the same sub- 
ject matter of May 17, 1870, and that said contracts, nor 
either of them, vest any right, title, or authority in de- 
fendant to the money in controversy in this suit, and 
plaintiff must recover. 

‘*3. That it stands admitted, by the answer of de- 
fendant herein, that the contract of May 17, 1870, be- 
tween the plaintiff and defendant, did not convey any 
right or title to defendant to the money in controversy in 
this suit; that if the modified contract of August 12, 
1870, was made without any new or different,considera- 
tion moving from defendant to plaintiff than the consid- 
eration upon which that of May 17, 1870, was founded, 
although the said modified contract was made under the 
seals of the parties thereto, that the same is void and 
ineffective to convey any title to the money in contro- 
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versy in this suit to defendant, and the plaintiff must 
recover. 

“4. If the court should find the issues for the 


plaintiff, it must find that plaintiff is entit 
on the amount so found for plaintiff, 
per cent. per annum, from the date 
recovered by defendant against the Paci 
pany, introduced in evidence in this cat 
At the instance of the defend 
following declaration of law: “The court declares the 
law to be that upon the pleadings and evidence in this 
cause the finding must be for the defendant.”’ The 
judgment was for the defendant, from which, after an 
unsucessful motion for a new trial, the plaintiff hag ap- 
pealed to this court. 
The position taken by the defendant in his 
that the agreement of August 12, 1870, was 
purpose of correcting a mistake, or cleric 
original contract, cannot bem 
contract are embodied in the modification and form a part 
of it. So farfrom alluding to an y mistake that is sn Pposed 
to have been made, it contains a stipulation that the de-, 
fendant will perform the contract, original and modified, 
in the extended time of twelve months and both parties 
are pledged to abide by its terms, Holder ». Tailor, 
Brownlow and Gold. 23. The sole purpose for which 


the modification was made is expressed in the recital 
which it contains, that the defend 


at the rate of six 
of the judgment 
tic Railroad Com. 
ise,”’ 

ant, the court made the 


answer 
made for the 
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parties, and as this instrument was not made for the 
purpose of correcting any mistake in the original agree- 
ment, the case is entirely stripped of its equitable aspect 
and depends exclusively upon the legal construction of 
the modified contract. The only difficulty which is 
presented is to determine the effect of the sweeping 
clause which is inserted at its conclusion, and which is 
expressed in these words: ‘* And in consideration of the 
premises, said county of Johnson does hereby sell, assign, 
transfer, and convey to said A. W. Ridings all the stock 
or shares in the capital stock of the Pacific Railroad to 
which the county of Johnson may in any wise be entitled 
in law or equity, after deducting said forty-seven bonds, 
or four hundred and seventy shares of stock so delivered 
up and cancelled.” 

It will be observed that by the provisions of the 
original contract of May 17, 1870, the recitals which it 
contains are made a part of the contract itself, and this 
contract is not abandoned, but wholly incorporated in 
the modification of August 12, 1870, forming a part of it 
and constituting one entry of record. By this modifica- 
tion, the original contract is continued for the period of 
twelve months as the rule of action by which the parties 
pledge themselves to be governed. It is the sum of 
money due by virtue of the original contract that is for- 
borne by the county, and the attention is expressly 
directed to the terms of it for an enumeration of the 
promises which the defendant was to perform within 
that time under the: penalty of forfeiting the sum of 
$3,000. Hence, the original agreement and the modifi- 
cation constitute one single contract and must be con- 
strued together, and all documents to which reference is 
made may be examined with it in order to obtain a more 
perfect understanding of the subject matter. Bishop on 
Cont., sections 59, 577; Barfoot v. Freswell, 3 Keb. 465; 
Saltoun v. Houstoun, 1 Bing. 483; Sampson v. Hast- 
erby, 9 Bar. & Cr. 505 ; 54 Mo. 506. <A view of the sur- 
rounding circumstances will strengthen the conclusion 
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that the terms of the original incorporated in the new 
azreement of August 12, 1870, cannot be regarded as q 
mere recital, but must be taken as an operative portion 
of the contract. It was provided in the agreement of 
May 17, 1870, that if the defendant should fail to per- 
form his covenants therein within sixty days from its 
date, the contract should be void, and that a certificate 
of such performance, signed by the presiding justice of 
the county court and attested by the clerk and trans. 
mitted to the treasurer of the railroad company should 
be necessary to entitle him to a transfer of the shares of 
stock sold to him upon the books of the company. The 
time had elapsed and the defendant had failed to pay 
the purchase money. The title to the shares of stock 
had not been vested in the defendant, and the county 
court had the option of regarding the contract at an end 
and of disposing of the stock at an advance in price of 
eight cents on the dollar, or of waiving these advantages 
and insisting on the terms of the original agreement. 
Shearman v. Fire Ins. Co., 46 N. Y. 526. In order to 
pursue the latter course, it was necessary to indicate the 
intention by some act or proceeding, and whatever may 
be thought of the wisdom of the measure, the course 
adopted by the court was to renew the contract. But, 
as the time of the performance stated in the former con- 
tract had elapsed, a new period was to be adopted in 
which to pay the money and interest. Instead of re- 
modeling the whole instrument to conform to the new 
state of affairs, the court adopted the careless and un- 
skilful method of copying the former instrument and 
engrafting the new arrangement upon it, concluding by 
the stipulation of each party to comply with it. The 
terms of the former agreement are, therefore, intro- 
duced in the form of a recital, but where it is evident 
from the tenor of the instrument that the parties con- 
templated and intended that the matters or acts recited 
should be performed, the recital will constitute an opera- 
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tive part of the agreement. Payler v. Homersham, 4 
M. & Selw. 423; Samson v. Easterby, supra. 

The great object of construction is to collect from 
the terms or language of the instrument, the manner and 
extent to which the parties intended to be bound. To 
facilitate this, the law has devised certain rules, which 
are not merely conventional, but are the canons by 
which all writings are to be construed, and the meaning 
and intention of men to be ascertained These rules are 
to be applied with consistency and uniformity. They 
constitute a part of the common law and the application 
of them, in the interpretation and construction of dis- 
positive writings, is not discretionary with courts of 
justice, but an imperative duty. If it were otherwise, no 
lawyer would be safe in advising upon the construction 
of a written instrument, nor any party in taking under it. 
Lord Bacon, speaking of the rule that a deed must be 
construed most strongly against the grantor (Bac. Max. 
Reg. 3, p. 14), says: ‘‘It is to be noted that this rule is 
the last to be resorted to, and is never to be relied upon, 
but where all other rules of exposition of words fail ; and 
if any other come in place, this giveth place.’’ It is 
based upon the principle of self-interest, and can never be 
invoked in the construction of an instrument made in the 
execution of a power, where the grantor possesses no in- 
terest in the property conveyed. Cessante ratione cessat, 
et ipsa lex. But where the conveyance is made by a 
trustee for the public, no alienation is to be presumed 
that is not clearly expressed, and the rule is reversed. 
Jackson 0. Reeves, 3 Caines 293; Hagen v. Campbell, 8 
Port. 9; Charles River Bridge v. Warren Bridge, 11 
Pet. 546; Barton County v. Walser, 47 Mo. 189. The 
rule that the whole agreement is to be considered and a 
liberal interpretation given, is of uniyersal application. 
The construction is to be wpon the entire deed or agree- 
ment, not merely upon disjointed or particular parts of 
it. The whole context, including recitals, must be con- 
sidered in endeavoring to collect the intention of the 
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parties, although the immediate object of inquiry be the 
meaning of an isolated cause. It is upon these pringi. 
ples that a general sweeping clause in a deed, which ig 
indefinité in its character, will be restricted and limited 
to estates and things of the same nature and description 
as those previously mentioned. Moore v. McGrath, 
Cowp. 9; Payler v. Homersham, supra; Rich. . Lord, 
18 Pick. 325; Lyman v. Clark, 9 Mass. 235; Jackson o, 
Stackhouse, 1 Cowen 122; Allen v. Holton, 20 Pick 458; 
Chapin v. Clemitson, 1 Barb. 311; Butcher v. Butcher, 
4 Bos. & Pul. 113; Bac. Abr. Tit. Release K ; Story on 
Agen., 62, 67. 

In Moore v. McGrath, 1 Cowp. 9, the lands intended 
to be granted were particularly named in the preamble, 
and afterwards described in the premises, and then fol- 
lowed a sweeping clause purporting to convey *‘ all other 
ef the donor’s lands, tenements, and hereditaments in 
Ireland.”” The court held that nothing passed by the 
sweeping clause, and that its meaning was controlled by 
the particular description, although the donor had other 
estates in Ireland. In Payler v. Homersham, supra, it 
was recited in a composition deed that the defendant 
was indebted to his creditors in the several sums set to 
their respective names, and that they had agreed to take 
of him fifteen shillings in the pound thereon; and thea 
the creditors in consideration of the’ said fifteen shillings 
in the pound paid to them, released the defendant from 
‘‘all manner of actions, debts, claims, and demands in 
law and equity which they, or either of them, had 
against him, or thereafter could, should, or might have 
by reason of anything from the beginning of the world 
to the date of the release.’’ It was held that the release 
did not extend to any thing but the respective debts 
recited and all actions and demands touching ¢hem, and 
that the general words had reference to the particular 
recital and were governed by it. The doctrine estab- 
lished by these cases has been recognized and approved 
by this court. In Schulenberg et al. v. Maguire et al., 
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42 Mo. 391, it was stipulated in the contract for the sale 
of certain lease-hold property, that whereas one Norman 
Cutter was then asserting title to a portion of the prop- 
erty and had threatened to sue for the possession of the 
same, four of the notes given for the purchase money 
should be placed in the hands of a third person asa 
security to indemnify the purchasers against the claim of 
the said Cutter, or those who claim under him, or any 
other claimant. It was held that the addition of the 
words, ‘“‘or any other claimant,” did not enlarge the 
meaning of the instrument so as to make the security 
extend to another claim which exisisted in favor of a 
stranger to Cutter’s title against the property. 

In Grumley v. Webb, 44 Mo. 444, a receipt was given 
by the plaintiff in which he acknowledged the sum of 
$6,500 of the defendant, and it was expressed therein 
that this sum was in full satisfaction of a certain judg- 
ment against the defendant, and that said sum was in 
full satisfaction of all claims and demands that he had 
or held against the defendant up to the date of the 
receipt. It was held by this court that the receipt did 
not extend to any other claim or demand, except the 
judgment; and the English cases are all cited and 
approved. In this contract the shares of stock to be 
transferred to the defendant. was clearly and definitely 
described in the preamble as the shares originally sub- 
scribed, one thousand in number. They are designated 
as being represented by the principal sums of the bonds 
deposited with the railroad company, fifty-three of 
which have been fully paid, and forty-seven of which 
remained in the hands of the company to be cancelled. 
The fifty-three bonds are described as equal to five hun- 
dred and thirty shares of stock, paid up in full, and the 
forty-seven bonds to four hundred and seventy shares, 
liable to cancellation. In the granting clause of the in- 
strument, these shares are again described with the same 
clearness and precision, and are transferred to the de- 
fendant with the direction that the five hundred and 
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thirty shares paid in full shall be separately transferred 
to him on the books of the company, and that the four 
hundred and seventy shares shall be disposed of in any 
manner which shall be agreed upon by the defendant and 
the railroad company, and the defendant is constituted 
the agent of the county court for the evident purpose of re- 
leasing and annulling these shares; if it should be re- 
quired by the company as pre-requisite to the surrender 
of the bonds. In the additional language for the exten- 
sion of time and renewal of this contract, the amount of 
stock which had been fully paid is again described and 
enumerated as five hundred and thirty shares. Apart 
from the general clause at the conclusion, there is nothing 
in the instrument which indicates an intention to enlarge 
the subject matter. The justice of the county court, 
who presided in this transaction, together with an able 
attorney employed with reference to this particular 
subject, had reported to the court that the charter of the 
Pacific Railroad Company prohibited the issue of stock 
for interest paid on these bonds. If the mind is divested 
of a knowledge of the fact that the county was entitled to 
stock for such interest, the slightest doubt but that the 
five hundred and thirty shares alone were intended to be 
transferred by this instrument, as paid in full, could not 
exist. 

It is unusual for a tribunal whose office it is to protect 
the public interest to dispose of valuable property by 
vague and indefinite expressions. The addition of a 
single line, or change in the phraseology of a single 
sentence, would have been sufficient to include the 
interest stock with definite and unequivocal certainty, if 
the intention to transfer it had existed. The county had 
made a subsequent, subscription for five hundred shares 
of the stock of the Pacific Railroad Company, which is 
reported by George S. Grover to have been fully paid. 
If the county was the owner of these shares at the time 
this contract was made, or if any attempted transfer of 
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them had afterwards proved to be a nullity, would any 
one have the hardihood to contend that this stock also 

assed to the defendant by the general and indefinite 
clause of this contract? Yet, if the unlimited force of 
the words is made to control the other portions of the 
writing, regardless of the context, it is sufficiently 
broad to embrace it. But it is the intention of the 
parties, deduced from the language of the whole in- 
strument, that must govern the meaning of any indefi- 
nite expression. The intention that either party may 
have entertained, but failed to express in accordance 
with the legal construction of the context, is not in 
issue. 2 Whar. on Ev., secs. 936, 937: Smith v. Wil- 
liams, 1 Murphy 4380; Koehring ». Muemminghoff, 61 
Mo. 403. The words of this contract, which is inter 
partes, must be considered as used by each party, and 
the statement contained in it that no interest had been 
paid on thirty-four of the forty-seven bonds is equiva- 
lent to the affirmation of both parties that the county 
owned no stock by reason of interest paid on them, and 
that none was intended to be purchased or sold. The 
statement that the interest had been paid on the re- 
maining thirteen of these bonds to July 1, 1857, and 
that no interest had been paid on them since the year 
1859, discloses the fact that the county court was in 
doubt as to the exact amount paid, and did not regard 
it as material to the transaction. It is, therefore, incon- 
sistent with an intention to transfer the stock to which 
the county was entitled by virtue of the payment of 
interest on them. For the stock was being sold at 
seventy-seven cents on the dollar, and if such an inten- 
tioh had existed it was important to have clearly ascer- 
tained the exact amount of property to be sold in order 
to fix the price, and a failure to do so would have been 
a wilful disregard of official duty, which will not be 
presumed. This is evident, also, from the inability of 
the court to state with certainty the amount apparently 
remaining due upon the bonds, which might have been 
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ascertained with facility, if the payments of interest had 
been known, and the estimate that this amount was 
‘**about $88,500,’’ must have been based upon the theory 
that a very inconsiderable amount of interest had been 
paid, as the amount remaining due at that time, if no 
interest had been paid, would have been $88,924.23. 

The statement that ‘‘the county of Johnson sold five 
hundred and thirty shares of stock to said Ridings as 
fully paid up,’’ which occurs in the modification, is the 
interpretation given by the parties themselves to the 
terms of the original contract, and excludes the idea that 
the court regarded any shares of stock as fully paid other 
than those described. Hzpressio unius est exclusio 
alterius. Itis not credible that a person of ordinary 
intelligence, who desired to dispose of $8,225 of the stock 
of the Pacific Railroad Company would select all these 
expressions, which are fatal to the right of property, as 
appropriate terms by which the same should be trans- 
ferred. And it is not probable that a purchaser of 
ordinary shrewdness would accept an instrument which 
contains such terms as a muniment of title. They 
clearly establish the fact that at the time of making the 
original contract, the parties believed that no consid- 
erable amount of interest had been paid on these bonds, 
and that the county was not entitled to receive stock for 
interest paid on them, and did not intend to make any 
agreement in regard to it ; and the rehearsal of the original 
contract in the modification, which contains no correction, 
as to the truth of these statements, but in it the shares 
fully paid are again enumerated as five hundred and 
thirty, shows clearly that this intention had not been 
changed. The indefinite language of the general clause 
must, therefore, be controlled and limited by the parti- 
cular description of the shares of stock contained in the 
instrument, and cannot be construed to enlarge its 
effect. 

At the trial of this cause, the legal construction of 
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this contract was made to yield to the supposed effect of 
oral evidence of the intention of the county court. In 
cases of latent ambiguity in ordinary contracts such evi- 
dence is admitted to apply the words of the instrument 
to the person or thing intended. A latent ambiguity in 
respect to the property to be affected occurs in a disposi- 
tive writing when the language employed in the whole 
instrument does not serve to identify the thing to be 
transferred, but extrinsic evidence discloses the existence 
of two or more objects to which the whole description 
contained in the writing is equally applicable. But, 
where the legal construction of an instrument gives it a 
certain and definite meaning and effect, by which the 
property to be transferred is clearly ascertained and 
identified, its descriptive terms cannot be equally appli- 
cable to other property, and the instrument cannot be 
said to be ambiguous. Where the words are plain and 
free from ambiguity, oral evidence of the intention of 
the parties has been universally excluded. Declarations 
of intention constitute a part of the colloguiwm or pre- 
vious conversation of the parties and can be entitled to 
no greater weight than stipulations previously agreed 
upon, but not inserted in the writing, and, therefore, 
presumed to have been abandoned. Punce v. Beck, 43 
Mo. 266; State v. Lefaivre, 53 Mo. 470; Swick v. Sears, 
1 Hill 17; Mackey v. Story, 3 Otto 589; Bailey v. Rail- 
road Co.,17 Wall. 96; The Delaware, 14 Wall. 579; 
Greery »%. Holly, 14 Wend. 26; Cook v. Shearman, 108 
Mass. 21; Specht v. Howard, 16 Wall. 564; Bigelow ». 
Collamore, 5 Cush. 226; Gould v. Norfolk Lead Co., 9 
Cush. 338. 

But the rule is more rigorously enforced when the 
contract derives its existence from the proceedings of a 
statutory court, the record of which can be proved only 
by inspection. A county is not a corporation in the 
strict and proper sense of the term, but a political sub- 
division of the state, and holds its property in subordi- 
nation and under the control of the legislature. Barton 
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County v. Walser, 47 Mo. 189. In Reardon v. St. Louis 
county, 36 Mo. 555, this court said: ‘‘ The county court 
derives its powers from the legislature. It is not the 
general agent or representative of the county ; it is a part 
of the state government, with specific powers, duties, 
and functions, local to the county, but derived from the 
state, and not from the county, and subject to be altered 
or changed at the will of the legislature, without regard 
to the will of thecounty. It acts independently of the 
county in obedience to state laws. Duties imposed upon 
the county court by the legislature it performs as acts of 
obedience to the legislature, directly as a state fune- 
tionary and not as an agent for the county. It is true it 
can bind the county in some contracts, subject it to some 
legal obligations, and appropriate its money to certain 
objects, but these powers it exercises by virtue of the 
authority derived from the state government and in 
obedience to state laws.’ In Maupin v. Franklin 
County, 67 Mo. 327, it is said: ‘“‘A county court, like any 
other court of record, can only speak by its record, and 
the statute (1 Wag. Stat., 419, sec. 5), expressly requires 
that such courts keep ‘ just and faithful records of their 
proceedings.’ The obviously correct principle that parol 
evidence is inadmissible to prove a contract with the 
county court was announced at an early date in this 
state, * * * and it certainly seems that the proper, 
and if we give heed to the statute and the earlier de- 
cisions, * * * the only course to pursue is in every 
instance to let the record speak the only utterances of 
the court entitled to recognition. It has often been held 
by this court in accordance with this view that when 
a contract has been made with a county court, the record 
of that court was the only legitimate evidence adducible 
in support of the contract.’’ In Reppy v. Jefferson 
County, 47 Mo. 66, this court says: ‘‘ It would be absurd 
to permit the contracts or other actions of the county 
court regularly entered upon the record to be controlled 
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in after years, and in collateral proceedings by the 
failing recollections of its judges.” 

It is evident from these cases that in the sale of 
property, the county court acts, not as the agent of the 
county in the legal or technical sense of that term, 
but as a functionary of the state government, and _ its 
powers must be strictly construed. If the intention to 
dispose of the property of the county does not clearly 
appear, when the proceeding is viewed in the light of all 
the surrounding circumstances, the title of the county 
cannot be divested by oral evidence of the intention of the 
judges dehors the record. That portion of the deposi- 
tion of Thornton, in which he states that, ‘ Ridings 
purchased all the interest the county had, and all the 
stock to which the county was entitled in the Pacifie 
Railroad, and that he understood that the county at the 
time sold all the interest she had or claimed in the 
Pacific Railroad,’ should have been excluded. It was 
nothing more than an opinion as to the legal effect of the 
instrument, which it was the duty of the court to 
construe. And the statement of G. W. Houts, that, 
‘“‘when we made the May contract we were intend- 
ing to sell all the stock,” ete., is equally objection 
able. His conclusion in respect to the intention of the 
other two justices, which, if coinciding, were paramount 
to his own, must have been based upon their declara- 
tions of intention. These declarations may have been 
made after the transaction, or his conclusion may have 
been unwarranted. The statement which the contract 
contains, that no interest had been paid on thirty-four of 
the forty-seven bonds, is fully equivalent to the assertion 
that the parties had no knowledge of the payment of this 
interest, and oral evidence for the purpose of showing 
that this fact was known to the county court was in 
contradiction of the terms of the contract and should 
have been excluded. The orders of the county court 
adduced in evidence, and the report of G. 8S. Grover, 
even though their contents had been known to the 
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court, were not alone sufficient to have imparted the 
information. 

That the agreement of August 12, 1870, was not an 
abandonment of the original contract, and a second and 
independent sale of the property, referring to the 
former contract for its terms, is abundantly evident. A 
modification is not an abandonment. The abandonment 
of the original contract as void, would have vested the 
title of the $3,000, paid by the defendant, in the connty, 
Yet this identical sum is again designated as the forfeit 
of the defendant for the non-performance of his new 
agreement. It was not in the power of the county court 
to dispose of this property as a gift or gratuity, even by 
a contract under seal. State ». Cooper County Court, 17 
Mo. 507. The power conferred is to sell. 1 Wag. Stat. 
441, sec. 9. The power to manage and control does not 
include the power to sell or dispose of anything, except 
perishable property, and the power to sell does not 
confer the power to exchange or barter. Story on 
Agency, 71, 78. Saline County v. Wilson, 61 Mo. 237. 
A sale is the transfer of property for money. 1 Benj. on 
Sales, 2,85. Idle fears of danger do not constitute a con- 
sideration. Ridings v. Hall, 48 Mo. 100; Cabot v. Has- 
kins, 3 Pick. 83. The provision in the original contract, 
that A. W. Ridings should defend the suits which might 
be instituted against the county in respect to the title to 
the shares of stock sold, is not a consideration, but a 
mere stipulation that the county should not warrant the 
title. Otherwise it would be a delegation of the power 
to manage and control the affairs of the county, which 
would be unlawful. The surrender of the forty-seven 
bonds was assured in law, and it was the duty of the 
circuit attorney to enforce the cancellation of them 
against the Pacific Railroad Company. Hence, the only 
consideration for the sale of the stock which can be 
regarded as legitimate was the pecuniary price of $3,000, 
for though a seal imports a consideration, no presump- 
tion arises that there was a different consideration from 
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that which is ascertained by the instrument itself. In 
the agreement of August 12, 1870, there is no new con- 
sideration. The interest accruing on the amount which 
was due by the terms of the original contract is exactly 
set-off against the interest to be released on the warrants 
of the defendant. The county derived no additional 
benefit from the arrangement. The value of the five 
hundred and thirty shares of stock on August 12, 1870, 
was $37,100. 

The theory that the original contract was abandoned 
and a new sale made, in which the interest stock was in- 
cluded, involves the idea that the county court not only 
diminished the price of the stock previously sold by the 
sum of $3,000, to which the county was entitled as dam- 
ages, but increased the amount of the acquisition by 
additional property of the value of $8,225, thus annex- 
ing a reward of $18,325 to the failure of the defendant to 
perform his contract. For a conclusion so anomalous, 
we are surely entitled to demand the support of the 
most unequivocal declarations of intention. If such a 
wanton betrayal of the public trust was in the power of 
the county court, it would still be proper to demand that 
the utmost precision and clearness of language should be 
used in its record to set forth an intention to accomplish 
a thing so monstrous. But the language employed fully 
acquits that tribunal of an intention so unjust to the 
interests of the people. The contract of August 12, 1870, 
must, therefore, be held to be a proceeding in confirma- 
tion of the original contract by which the county court, 
though possessing the power to treat it as void, elected 
to abide by its terms waiving the time of performance. 
By making the declaration of law, which was asked by 
the defendant, and refusing the first, second, and fourth 
declarations, which were solicited on the part of the 
plaintiff, the court below manifested an erroneous con- 
struction of this contract, and a misconception of the 
rules of evidence which were applicable to this case, and 
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for these errors the judgment should be reversed and the 
cause remanded. Henry, C. J., Ray and Sherwood, 


JJ., and Geo. A. Madill, Special Judge, concur. 





Roeers, by Guardian, v. Mayes et al., Plaintiffs in 
Error. 


Homestead: MINOR: EJECTMENT. A mother of a minor child cannot 
by her conveyance dispose of their homestead, and if she convey it 
and dies, ejectment will lie on behalf of the minor to recover its 
possession. 


Error to Johnson Circuit Court.—Hon. N. M. Givan, 
Judge. 


AFFIRMED. 
8S. P. Sparks for plaintiff in error. 


(1) The declaration of law given by the court at the 
instance of plaintiff was erroneous for the reason: It al- 
lowed the plaintiff to recover the possession for all time 
to come, notwithstanding he was only entitled at most 
during his minority, and the judgment should have been 
so limited. Canole v. Hurt, 78 Mo. 649; 1 Wag. Stat., 
§ 5, p. 698. (2) It was the duty of the probate court 
under the law, supra, to set out such homestead to the 
parties entitled thereto, and according to the agreed 
statement the probate court set out the homestead to the 
widow, Sarah J. Payne. This, at least, is prima facie 
evidence that Thomas L. Rogers, the plaintiff, was not 
entitled to any homestead interest. 1 Wag. Stat., § 5, p. 
698. (3) The instruction asked by defendants that 
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laintiff was not entitled to recover only an undivided 
half of the premises in controversy during minority, was 
pased upon the theory that they were tenants in com- 
mon under the statute abolishing joint tenancy, in force 
at the time of the enactment of the homestead act. R. 
§., 1865, chap. 108, § 12; 2 W. S., § 12, p. 1352. Since 
the trial and appeal of this cause to this court, the above 
question has been passed upon in Canole v. Hurt, supra. 
In that case no allusion, however, was made to the 
section above referred to, which was in force at the time 
of the enactment of the homestead law and is as follows: 
‘‘Every interest in real estate granted or devised to two 
or more persons other than executors or trustees, or to 
husband and wife, shall be a tenancy in common, unless 
expressly declared in said grant or devise to be in joint 
tenancy.’’ The section vesting the title of the home- 
stead in the widow and minor children, is silent as to 
whether they take as tenants in common or jointly, and 
as they take by operation of law, they would come in 
that class who take by “‘ grant,’”’ and that the legislature 
meant that the estate should be governed by the general 
law respecting estates in real property seems beyond 
dispute. 


J. J. Cockrell for defendant in error. 


The form of the judgment was right. The only ques- 
tion in an ejectment is, who is at the time of trial or was 
at the commencement of the action entitled to the pos- 
session of the land in controversy? It is not the province 
of the court trying an action of ejectment to define the 
title of the parties if the successful one is entitled to the 
possession at the time of the trial. Tyler on Ejectment, 
pp. 33, 35; R. 8., sees. 2247, 2253, et seg. Counsel for 
plaintiff in error contends that defendant in error was 
a tenant in common with his mother, and as such 
only entitled to recover possession of one-half of the 
homestead. His position is without foundation. The 
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statute, section 12, chapter 108, Revised Statutes, 1865 ; 
section twelve page 1552, Wagner's Statutes, only 
applies to grants or devises. The title of the widow and 
child to the homestead vests in them by descent or by 
operation of law. The homestead law merely changes 
the rule of descent as to the homestead. The section 
above cited was only intended to abolish joint tenancy, 
which can only arise by purchase or grant and never by 
mere operation of law. See Cooley's Blackstone (top 
paging) vol. 2, book 2, pages 180, 201. As the home- 
stead ‘‘ passes to and vests in”’ the widow and child by 
operation of law, the action of the court in setting it off 
is only for the purpose of ascertaining its dimensions, 
Hence, it is wholly immaterial whether the order men- 
tions the names of the children or not. 








Henry, C. J.—This is an action of ejectment for the 
recovery of a tract of land in Johnson county. There 
was a judgment for plaintiff, from which this appeal is 
prosecuted. The cause was tried on an agreed state of 
facts, which is as follows: James C. Rogers, father of 
plaintiff. died in 1873, seized of the land, his wife aad 
plaintiff surviving him. In 1876, the real estate in con- 
troversy was duly set off to the widow as a homestead, 
she having previously intermarred with Fayette F, 
Payne, and in 1878, she and her said husband, by deed, 
conveyed the premises to Amanda E. Edwards, and de- 
fendants subsequently acquired this title and are in 
possession of the land. Plaintiff was born in September, 
1871, and his mother died in 1881. 

The court tried the cause without the intervention of 
a@ jury, and, at plaintiff’s instance, declared the law to 
be, ‘‘ that upon the facts agreed upon, and the pleadings 
im the case, the finding and judgment should be for the 
plaintiff,’’ and refused to declare that the plaintiff and 
his mother were seized as tenants in common of an 
undivided half interest each, in the premises, during the 
minority of the plaintiff, and that he could only recover 
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an undivided one-half of the premises in controversy, 
during his minority. The counsel for plaintiff in error 
contends, that the declaration of law given for plaintiff is 
erroneous, because, “it allowed the plaintiff to recover 
the possession for all time to come, notwithstanding he 
was entitled, at most, only during his minority.”’ 

The action of ejectment is a possessory action. 
There is no allegation in his petition of the extent of his 
title, but only of his right to the possession. If that is 
an exclusive right, he is entitled to the entire premises, 
for the time that right of possession continues. If only 
to possession in common with others, he will have a 
judgment accordingly. Canole v. Hurt, 78 Mo. 649, does 
not decide otherwise. Whether the plaintiff and his 
mother, while they both lived, were tenants in common, 
or joint tenants, or what the relation between them was 
with respect to the land, it is not necessary to determine ; 
it was fheir homestead, and, at her death, it was his. 
She had noright to dispose of it, and the parties claim- 
ing under her acquired no title as against him, which will 
prevent a recovery in this action. This, we think, set- 
tled by the case of Canole v. Hurt, supra, If it were other- 
wise, the head of the family dying, it is in the power of 
his widow, not only to deprive herself of a home, but to 
turn her children out of the homestead, and give it to 
strangers. This case illustrates the wisdom of the law 
makers in the provision made for the family. 

Rogers died in March, 1873. His widow married 
again in December, 1873, and, having joined with her 
second husband in a conveyance of the land to strangers, 
died in 1881, leaving plaintiff, the only child of her first 
marriage, without a home if her conveyance is to be 
held as passing the title. The following language of 
Commissioner Philips, in the report of the commission in 
Canole ». Hurt, supra, will show that counsel for plain- 
tiff in error has misconceived that case: ‘‘ The construc- 
tion of this act must, therefore, be that the right to hold 
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and enjoy the estate was in no wise interrupted by the 
death of the widow. The first child, during its minority 
holds not by inheritance, but by virtue of the homestead 
law. And as the absolute fee, which the widow took, 
was burdened with the homestead interest and right of 
the first child, and as the after-born child is not claiming, 
nor, indeed, can claim any right under the homestead 
act as such, but solely by the law of descent from the 
mother, it takes an interest in the fee, but burdened 
with the paramount right to the possession of the first 
child, during its minority.”’ And that was a contest be- 
tween the child of the first and the child of the second 
marriage, and. under an act which gave the widow a title 
as fee simple to the homestead, which is not now the law. 
Here it is a contest between the child of a father, who 
died seized of the premises, and strangers. 
The judgment is affirmed. All concur, 





THE State v. ANDERSON, Appellant. 


Criminal Practice: APPEAL FROM JUSTICE: STATUTE. Revised 
Statutes, section 2058, relating to appeals from justices of the peace 
by a defendant convicted of a misdemeanor means that the defend- 
ant shall immediately on conviction file his affidavit for an ap 
peal, and then perfect it by filing a bond before execution of the 
sentence. The word “immediately” in the statute refers to the 
filing of the affidavit and not to the bond. 


2. Information. A criminal information cannot be filed in the name 
of a private person, but must be filed by the prosecuting attorney. 


Appeal from St. Clair Circuit Court.—Hon. Cuas. G, 
Burton, Judge. 


REVERSED. 
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Ferguson, Nesbit & Harrison, and Shaffner & Strat- 
ton for appellant. 


D. H. McIntyre, Attorney General, for the state. 


The statute provides that an appeal may be had 
from a conviction before a justice if the defendant, 
“jmmediately after judgment is rendered, file an affi- 
davit, stating that he is aggrieved by the verdict and 
judgment in the case, and that he does not make his ap- 
peal for vexation or delay, and shall also enter into a 
recognizance,’ ete. Sec. 2058, R. 8. 1879. This section 
evidently means that both the affidavit and bond shall be 
filed immediately after the verdict and judgment, for 
the section immediately succeeding provides that an ap- 
peal may be taken, though no recognizance be given. 
Sec. 2059, R. S. 1879. It could never have been intended 
that upon a conviction before a justice, the person con- 
victed might simply file his affidavit for appeal, and 
thereupon be allowed by the justice to go forth in search 
of sureties, without limit as to when his bond should be 
filed. This would render it possible in all such cases for 
persons so convicted toescape. In order to perfect his 
appeal, defendant must either file his bond immediately, 
or stand committed, in which case he may appeal without 
recognizance. 


Ew1ne, C.—This was a proceeding before a justice 
of the peace, on information in the name of a private 
citizen, against the appellant, under section 5436, Re- 
vised Statutes, 1879, for selling intoxicating liquors in 
quantities less than one gallon, without license as a 
dramshop keeper. Trial before a jury, verdict of guilty, 
assessing a fine of two hundred and fifty dollars, with 
judgment thereon. Appeal to the circuit court, when 
the prosecuting attorney filed a motion to dismiss the 
appeal, for the reason ‘‘that said appeal was not per- 
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fected in the time provided for by law.”’ On the hearing 
of this motion, the defendant offered to prove by the 
justice of the peace who tried the case, A. B. B. Lewis, 
‘“‘that at the time the verdict was rendered before him, 
as justice of the peace, it was nearly dark, and that he 
informed him, the defendant, that he could take the 
bond which he (defendant) had executed, to Roscoe, his 
home, for signature by his securities, and requested him 
to have P. Butler, justice of the peace at Roscoe, to ap. 
prove the same, if he thought it good, and when it wag 
so approved, to return it to him, and he would approve 
it.’ Defendant, also, offered himself as a witness to 
prove that at the time judgment was rendered against 
him it was nearly dark. That he prepared the bond im- 
mediately after the verdict was rendered, and signed the 
same, but there was no one present he could get as 
surety and requested the justice to give him time to 
make the bond, and that Lewis told him to have the 
bond signed and approved by Butler, at Roscoe, and 
send it to him, and he would approve it. That the se. 
curities signed it on the sixth, Butler approved it on the 
sixth, and it was delivered to Lewis on the seventh, 
who then approved it. The court refused to admit this 
offered testimony, and sustained the motion to dismiss, 
and the defendant then appealed to this court. 

I. The question is as to the proper construction of 
section 2058, Revised Statutes, 1879, which reads as fol- 
lows: ‘‘Any person convicted before a justice of the 
peace for any misdemeanor under the provisions of this 
article, may appeal to the circuit court * * * if he 
shall, immediately after judgment is rendered, file an 
affidavit, stating that he is aggrieved by the verdict and 
judgment in the case, and that he does not make his ap- 
peal for vexation or delay, and shall also enter intoa 
recognizance in such sum,” etc. If the word ‘‘immedi- 
ately’’ in this section has reference to the recognizance 
to be filed, as well as to the affidavit, then its strict en- 
forcement will, in most cases, amount toa denial of the 
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right of appeal. It would require that one who was on 
trial for an alleged misdemeanor, must have present his 
bondsmen at the trial. Section 3126, Revised Statutes, 
1879, provides that ‘‘ words and phrases shall be taken 
in their plain or ordinary and usual sense.’’ But there 
are other rules of construction, although not statutory, 
equally binding upon courts. ‘‘Every statute ought to 
be expounded, not according to the letter, but according 
to the meaning.’ ‘‘ Every interpretation that leads to 
an absurdity ought to be rejected.” ‘‘ A law ought to 
be interpreted in such manner as that it may have effect, 
and not be found vain and illusive.’”? Bailey v. Common- 
wealth, 11 Bush 688. ‘* When there can be no question 
as to the intent, it may be followed, though not strictly 
according to the letter of the law.’’ State ex rel. v. 
Diveling, 66 Mo. 375. ** If possible, the intention of the 
legislature is to govern.’” State v. Jeger, 63 Mo. 403, 
“Statutes must be understood and interpreted, with 
reference to their context and subject matter.”’ Ruggles 
v. Washington County, 3 Mo. 348. 

The legislature could not have intended that on con- 
viction before a justice of the peace, on information, for 
a misdemeanor, a defendant should not be permitted 
some opportunity to comply with the requirements of 
the statute as to appeals. In such cases the affidavit 
may be made immediately, and in some cases the recog- 
nizance could be immediately given, but in many cases 
this could not be done. Upon conviction, the defendant 
must either pay his fine, or appeal. He is in the custody 
of the officers after conviction, and he must either ap- 
peal, or pay the fine and costs, or go to jail. Sec. 2050, 
R. 8S. Suppose, in this case, after the affidavit for ap- 
peal was made and filed, the justice had sent the de- 
fendant to jail, in default of payment of the fine and 
costs, and in default of the bond for appeal ; would it be 
contended that he could not afterwards give bond, and 
be released from custody until his appeal could be heard ? 
In civil cases the time in which bond may be given is 
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fixed by law. But in criminal cases, no time is fixed, 
except that he shall immediately file his affidavit. Then 
he is in custody of the court. After judgment, comes 
execution, unless he perfect his appeal by filing his bond. 
Immediately after judgment he is in custody of the law, 
and is subject to incarceration unless he perfect his 
appeal or pay the fine and cost. He may file his affidavit 
for appeal immediately. He may then in default of giv- 
ing bond immediately, which would be a supersedeas be 
committed to jail until he perfect his appeal by giving 
the bond, or waiving the appeal and paying fine and 
costs. If he should whilst in jail (having immediately 
after judgment filed his affidavit for appeal) procure 
satisfactory sureties and tender a sufficient bond, he 
might be released on process until his appeal could be 
heard by the higher court. The law says he may appeal 
‘if he shall immediately after judgment is rendered file 
an affidavit stating,’ etc., ‘‘and shall also enter into 
recognizance.”’ Not immediately enter into recogni- 
zance, but also enter into, etc. If this section should be 
construed to mean that the defendant immediately enter 
into recognizance, it would amount toa virtual denial 
of the right of appeal in many cases. It seems to me 
that a more reasonable and legitimate construction would 
be that he must immediately file his affidavit for appeal, 
and then perfect it by bond before execution of the 
sentence. In my opinion, the word immediately in the 
section quoted, has reference to the affidavit for appeal, 
and not to the giving of the bond, and I, therefore, hold 
that the circuit court erred in dismissing the appeal. 

II. It appears from the record that the information 
in this case is in the name of a private citizen. This has 
been held to be insufficient. State v. Kelm, 79 Mo. 516. 
It must be in the name of the prosecuting attorney. 

The judgment of the circuit court is reversed and 
the prosecution dismissed. Judge Norton concurs in 
the result. 
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DeReamMeR V. THE Paciric Express Company ef al., 
Appellants. 


1. Practice in Supreme Court: EVIDENCE. Questions arising on 
the admission and exclusion of evidence will not be reviewed in the 
Supreme Court, in the absence of proper objections and exceptions 
made on the trial. 


Express Messenger: DEGREE OF CARE. An express messenger 
isbound to use the utmost care and diligence in protecting goods 
entrusted to him, but is not an insurer of their safety. 


Appeal from Moberly Court of Common Pleas.—Hon. 
G. H. Burcknartt, Judge. 


AFFIRMED. 
Hollis & Wiley for appellants. 
7. S. Hall for respondent. 


Ew1na, C.—This was two suits, one against each of 
the defendants, the Pacific Express Company, and the 
Wabash, St. Louis & Pacific Railway Company, which 
were consolidated by order of the justice and tried as one 
case. The accounts were for one month’s services as mes- 
senger, twenty-five dollars ; one month’s services as bag- 
gageman, twenty-five dollars. The defendant filed an 
off-set of one hundred and one dollars for express packages 
put in plaintiff’s hands and never accounted for. There 
was judgment before the justice for plaintiff ; an appeal to 
the Moveriy court of common pleas and, on atrial de 
novo, jndgment was again had for the plaintiff, from 
which the defendants appeal to this court. The evidence 
on the trial in the common pleas court tended to prove 
plaintiff's case, and there was evidence on the part of 
defendait, which made the question of fact ene of 
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doubt; but the court sitting asa jury found for the 
plaintiff. ; 

I. The appellants in the motion for a new trial 
complained that evidence was admitted against them, 
and other evidence offered by them and rejected; 
but the bill of exceptions does not show that they ob. 
jected and saved their exceptions to any of the evidence 
heard ; and, indeed, the bill of exceptions does not show 
that any evidence offered by appellants was objected to 
orexcluded. It has been repeatedly held by this court, 
where objection is not made, and exceptions saved on 
the trial, the appellant cannot raise an objection in this 
court. Harrison v. Bartlett, 51 Mo. 170; Margrave ». 
Ausimuss, 51 Mo. 561; Primm v. Raboteau, 56 Mo. 407. 

II. The only other point made in the motion fora 
new trial is as to the refusal of the fourth instruction 
asked by the defendant. 

This instruction was as follows: 

‘*Tf the court, sitting as a jury, finds from the evidence 
that plaintiff was employed by defendant to take charge 
of its money packages, and other valuable articles, along 
the line of the Wabash, St. Louis and Pacific Railway 
Company between Moberly, Missouri, and Ottumwa, 
Iowa, and deliver the same to proper agents of the 
express company, and at the time of entering into said 
employment it was understood and agreed by and be- 
tween plaintiff and defendant that plaintiff was to be 
responsible for the value of all articles delivered to him 
by defendant, until he turned the same over to the 
proper agents of the express company, and if the court 
further finds from the evidence that plaintiff received at 
Moberly, Missouri, a package containing one hundred 
dollars in money, of the value of one hundred dollars, 
consigned to Koch, Kirksville, Missouri, and which 
plaintiff was bound by the terms of his employment to 
deliver to defendant’s agent at Kirksville, Missouri, 
and the court further finds from the evidence that 
plaintiff failed to deliver said package to said agent at 
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Kirksville, Missouri, but lost the same, the verdict must 
be for the defendant.”’ 

The defendants asked three other instructions which 
were given: one to the effect that if the package was 
lost by unavoidable accident the plaintiff was not liable : 
one to the effect that the plaintiff was bound to use the ut- 
most care diligence in protecting the package ; and that if 
the evidence showed any negligence on the part of the 
plaintiff, he was liable for its contents. We think these 
instructions placed the law in a proper light before the 
court, and that there was no error in refusing the fourth. 
The fourth instruction made the plaintiff liable for the 
loss, under all circumstances, no matter what, and was 
evidently too broad; the other instruction was as fa- 
vorable to defendants as they could ask or the law 
permit. 

The judgment is affirmed. All concur, 


Bariey e¢ al., Appellants, vy CuLver eé al. 


1. Damages: ALTERATION OF HIGHWAY: WHEN ACTION WILL LIE. 
Where a highway is altered, obstructed, or altogether vacated, no 
action will lie therefor, except by one who has suffered some special 
or peculiar injury not shared in by the community in general. 


%. Dedication: PUBLIC HIGHWAY: PRIVATE RIGHT. Where land is 
dedicated to public use as a highway, such dedication is an exclu- 
sion of any subsequently acquired private right or easement in the 
highway, as contradistinguished from the right every citizen has to 
use it for the purpose which caused the dedication. 


6. : : : MERGER. When a dedication of land to 
public use as a highway occurs, such dedication is wholly incon- 
sistent with the continued and contemporaneous existence of a 
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private way over it independent of the public right. In such cage, 
the private way is swallowed by and merged in the public one. 


Damages: HIGHWAY: OBSTRUCTIONS. Where obstructions im a 
public highway directly affect abutting proprietors, the injury is 
immediate and special and an action will lie therefor. 


Deflection of Highway: SPECIAL INJURY: EQUITY. No relief 
will be granted where it is not made to appear that special injury 
has accrued in consequence of the deflection of a public highway, 
for in such cases equity will not interfere unless some palpable vio- 
lation of a complainant’s right be shown, and if such right be 
apparently doubtful, it must first be established at law before equity 
will exercise its extraordinary jurisdiction. 





: : To warrant the interference of a court of 
equity, the injury to the well-established right of the complainant 
in consequence of the deflection or change of a public highway 
must amount to irreparable damage—must be incapable of full 
compensation in an action at law—must not be trivial nor dispro- 
portionate to the relief sought, and if the relief prayed for were 
granted, it must not be such as to inflict serious damage upon de- 
fendant without doing plaintiff any practical good, nor oa 
oppressively or contrary to the real justice of the cause. 





the court: 


: In cases of injury arising from a change 
ina public highway, courts of equity will be guided by a wise dis- 
cretion in granting or refusing relief, and will make no order which 
savors of oppression, and before acting will reflect whether the ex- 
ercise of their power is an appropriate method of redress under all 
the circumstances of the case. 


Appeal from St. Louis Court of Appeals. 


AFFIRMED. 


The following is the plat referred to in the opinion of 
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Klein & Fisse and John K. Tiffany for appel- 
lants. 


(1) The acts of Peter Lindell with reference to the 
strip of ground, did not amount to a dedication thereof 
as an alley to public use. Landis v. Hamilton, 77 Mo. 
554, p. 561; Brinck v. Collier, 56 Mo. 160, pp. 164-165 ; 
Irwin v. Dixion, 9 How. 10, pp. 30-31. (2) The declar- 
ation regarding this alley by the commissioners in 
partition in their report, does not amount to a dedication 
of the ground to public use. Washburn on Easements 
(3 Ed), top pp. 181, 241 ; Carlin v. Paul, 11 Mo. 32; Wig- 
gins v. McCleary, 49 N. Y. 346; Smyles v. Hastings, 22 
N. Y. 217; Clark v. Parker, 106 Mass. 554, 557; Fisher 
». Beard, 32 lowa 346, 355; Bump ». Sanner, 37 Ma. 
621. (3) But if the action of the commissioners is to be 
treated as a dedication of the alley to the public, the 
rights of the several lot owners, in the block, of a right 
of way over the same, is not necessarily merged in the 
public right, but exists independent thereof; and a re- 
linquishment of the public right cannot extinguish or 
impair the private right of easement of each lot owner 
over the same. Goddard on Easements (Bennett’s Ed.), 
pp. 75, 76, and 485, 486; Allen ». Ormond, 8 East 3; 
Brounlow v. Tomlinson, 1 Man. & Gr. 484; Washburn 
on Easements (3 Ed.), top p. 241; Haynes v. Thomas, 
7 Ind. 38; Lutterloh ». Mayor, 15 Fla. 306; Leffler ». 
Burlington, 18 Towa 361; Gebhardt v. Reeves, 75 Ill. 301; 
Belcher Sugar Refinery v. St. Louis Grain Elevator Co., 
82 Mo. 121: 2 R. S. 1855, p. 1536, sec. 8; California o. 
Howard, 78 Mo. 88, 90; Commissioners ». Lathrop, 9 
Kas. 453; Wirt ». McEnery, 21 Fed. Rep. 233; Storey 
». Ry. Co., 9 N. Y. 122, 181; Burbach v. Schweinler, 
56 Wis. 386. (4) [a] If there has been no dedication to 
the public, and if the city had no title to the alley, then 
it follows that the acts of the city complained of were 
wholly unauthorized, for neither the city under its 
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charter, nor even the Legislature, can lawfully invade 
private rights insuch manner. Lackland v. Railroad, 
31 Mo. 180; Cook ». Burlington, 30 Towa 94; State >. 
Mayor, 5 Porter (Ala.) 279, 309. [6] But if the public 
had acquired any title, it acquired the same only by force 
of the dedication of the commissioners, in which case 
the title to the alley was vested in fee in the city of St. 
Louis, in trust for the uses named in the dedication ; and 
the trust property cannot, under any pretext, be diverted 
from the purposes of the trust under which it is held ; 
and any attempt so to divert it is not only wltra vires, 
but wholly unlawful. Belcher, ete., v. St. Louis, ete., 
supra; Rutherford v. Taylor, 38 Mo. 315; 2 Dillon on 
Mun. Corp. (3 Ed.), see. 653; Sl/reet Ry. ». Cummins- 
ville, 14 Ohio St. 523; Trustee:, ete., ». Hoboken, 383 N. 
J. Law, 13; Pettis ». Johnson, 56 Ind. 139. (5) The 
power of the city of St. Louis to ‘‘ vacate,” ‘‘alter,” 
ete., a street or alley, is no justification for its action in 
this case. Julia Building Association v. Bell Tel. Co., 
13 Mo. App. 477, and authorities supra; Shipley ». 
Caples, 17 Md. 170; Jennison vo. Walker, 11 Gray 423; 
Wyncoop v. Berger, 12 Johns. *222. (6) The vacation of 
part of the alley in question, and the conveyance of the 
land itself to the defendants for the purpose shown by 
this record, are a gross, brazen, and shameful breach of 
trust on the part of the city of St. Louis, which equity 
will enjoin. Price v. T’hompson, 48 Mo. 361; Stevenson 
». Chattanooga, 20 Fed. Rep. 586; Trustees, etc., v. 
Cowen, 4 Paige’s Ch. 510; Hunter v. Trustees, etc., 6 
Hill 407; Avehl ». Burrell, L. R. 7 Ch. D.551; 2 Story’s 
Eq. (11 Ed.), sees. 926, 926 a; Pettibone v. Hamilton, 
40 Wis. 402; Com. v. Rush, 14 Pa. St. 186. (7) The 
benefits incidentally accruing to the public from the 
beautifying of the city, the increased value of adjoining 
real estate and its appurtenances, a larger taxable value, 
and other similar advantages, are not such as justify the 
exercise of the power by a municipal corporation ‘‘ to 
vacate or alter’? a public street or alley, which is to be 
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exercised only upon the same consideration and for the 
same purposes as the power of eminent domain. Try. 
tees v. Hoboken, 33 N. J. L. 13. 


Dryden & Dryden for respondents. 


(1) The lower courts were right in finding, from the 
evidence, that Peter Lindell, in his lifetime, dedicated 
the alley to the use of the public. Mo. Inst. for Blind 
v. Howe, 27 Mo. 216; Washburn on Easements (3 Ed.), 
*pp. 138, 139, 141; Gamble v. St. Louis, 12 Mo. 622 ; Cin- 
cinnati v. White, 6 Peters 431; Hartt v. Rector, 8 Mo, 
457; Reagan v. McCoy, 29 Mo. 366; California », 
Howard, 78 Mo. 88; 2 Dillon on Mun. Corp. (3 Ed.), see. 
640; Price ». Plainfield, 40 N. J. L. 608; Woodyn », 
Hadden, 5 Taunt. 125; Knight v. Heaton, 22 Vt. 483; 
Brinck ». Collier, 56 Mo. 168; Trustees v. Hoboken, 33 
N. J. L. 22; State v. Wells, 70 Mo. 637. (2) The lower 
courts rightfully found that the action and report of the 
commissioners selected to divide Lindell’s estate did not 
make this a private way, but, taken in connection with 
the acts of the heirs, operated only as a dedication of it 
to public uses. Washburn on Easements (3 Ed.), p. 
181—* p. 128; Trustees v. Hoboken, 33 N. J. L. p. 18; 
Hale ». McLeod, 2 Met. (Ky.) 99, 104; Com. v. Low, 3 
Pick. 413; Gosselin v. Chicago, 103 Ill. 623. (3) The 
alley being a public, and not a private alley, its vacation 
er alteration by the city, by ordinance, was within its 
corporate power, and was lawful. This power is clearly 
given by the city charter. Heller v. Railroad, 28 Kas, 
631; People v. Supervisors, 20 Mich. 95, 102; Polack o. 
Trustees, 48 Cal. 490, 492; Fearing v. Irwin, 55 N. Y. 
490; Burr v. Oskaloosa, 45 Iowa 278 ; Smith v. Boston, 
7 Cush. 254; Stuber’s Road, 28 Pa. St. 199; Kimball 
». Kenosha, 4 Wis. 321; 2 Dillon on Mun. Corp. (3 Ed.), 
sec. 666; Winterbottom v. Harl of Derby, 36 L. J. 
(Exch.) 194, 197; Lorenzen v. Preston, 53 Iowa 581; 
Spiegel v. Gausberg, 44 Ind. 418; Riggs v. Board of 
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Fducation, 27 Mich. 262. (4) Assuming the alley to 
have been a public alley, the appellants had no private 
right of way in the part thereof vacated, additional to 
or independent of their right therein as members of the 
general public. Goddard on Easements (Bennett’s Ed.), 
p. 75; Chichester v. Letheridge, Willes 71; Trustees v. 
Hoboken, supra; Kimball v. Kenosha, 4 Wis. 321; 
Mercer v. Railroad, 36 Pa. St. 99; Washburn on Ease- 
ments (3 Ed.), p. 202; Heller v. Railroad, 28 Kas. 631. 
(£) The city never, in fact, acquired the title of the soil 
of the part of the alley vacated ; but whether it did or 
not is immaterial. Becker v. St. Charles, 37 Mo. 17; 
Gosselin v. Chicago, 103 Ill. 623; Baker v. City of St. 
Louis, 75 Mo. 671; Williams v. Plank Road, 21 Mo. 
580; Burback v. Schweinler, 56 Wis. 391; Angell on 
Highways (2 Ed.), sec. 313. When a street is vacated 
the title to it reverts to the owners of land abutting on it. 
Kimball v. Kenosha, 4 Wis. 321; Harris v. Hillioit, 10 
Peters 26; Lackland v. North Mo. R. R., 31 Mo. 187; 
Day v. Schroeder, 46 Iowa 546. (6) Appellants have 
not shown a case warranting the granting of the relief 
by mandatory injunction prayed for by them. ing ». 
McCully, 38 Pa. St. 76; Fort v. Groves, 29 Md. 188; 
Van Bergen v. Van Bergen, 3 Johns. Ch. 282; McCord 
e. Tker, 12 Ohio 387; Fox v. Holcomb, 32 Mich. 494; 
Hall ». Rood, 40 Mich. 46; Rankin v. Charless, 19 
Mo. 490; Kerr on Inj. (1 Ed.), *pp. 226, 231, 232; 
2 Story’s Eq. Jur. (11 Ed.), sec. 959 a. 


SHERWOOD, J.—This is an equitable proceeding, 
having for its object the removal of a large and costly 
brick and stone structure, five stories high, which was 
erected on the corner of Eighth and St. Charles streets, 
and of the former street and Washington avenue, over a 
portion of an alley (about eighty-six feet in length), run- 
ning through block one hundred and sixty-four in the 
city of St. Louis. The cost of the building was $155,000. 
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By ordinance duly passed, the route of the old alley was 
changed as marked in the plat which accompanies this 
opinion, and was deflected so as to enter St. Charles 
street, instead of, as formerly, entering Eighth street, 
The property of plaintiffs is situated on the corner of 
Seventh and St. Charles streets, running back to the 
alley in question, is sixty-three feet in width, and it is 
some one hundred and twenty feet east of the east line 
of defendant's lots, and of the point where the old alley 
is closed by the building which forms the subject in con- 
troversy. 

The evidence abundantly establishes that the de- 
flected alley is equally, if not more convenient for 
ingress and egress than the old one, and that the increase 
in distance to the point where the old alley opened on 
Eighth street, in consequence of the closure, is not a 
matter of any considerable importance. The prayer of 
the petition is: ‘‘That defendants may be compelled to 
remove said obstruction, and to abate said nuisance upon 
said strip of land, and to put said strip and passage-way 
into good repair, so that plaintiffs may pass over and 
along the same, and may have the use and enjoyment of 
their said easement and right of way therein as hereto- 
fore, and that defendants may be perpetually restrained 
from further obstructing said right of way and easement, 
and from further interference with plaintiffs’ passing to 
and from their property over said strip of land, and for 
all such other and further relief,’ etc., etc. 

In considering the correctness of the dismissal of 
plaintiffs’ petition it will not be necessary to discuss 
many of the points discussed by the court of appeals, 
since the judgment of that court may well be affirmed, 
for the following reasons, if for no other: 

The plaintiffs, in order to obtain the extraordinary 
relief for which they pray, must show a special injury 
other than, and different from, that which they suffer in 
common with the general public; for it is settled law 
that where a highway is altered, obstructed, or altogether 
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vacated, no action will lie except by him who “has 
greater trust or incommodity than every other man has.” 
Kinealy v. R. R., 69 Mo. 658, and cases cited. Now, if, 
as appears from the evidence, the alley referred to was 
really dedicated to the public use long prior to the report 
of the commissioners in 1863, such dedication is an ex- 
clusion of any subsequently acquired private right or 
easement in the highway thus dedicated, as contradis- 
tinguished from the right every citizen has to use such 
highway for the purpose which caused the dedication. 
Trustees ». Council, etc., 33 N. J. L. 19; Goddard on 
Easements, 75; Chichester v. Lethbridge, Willes 71. 
And it is also well settled that when a dedication to 
public use occurs, this is wholly inconsistent with the 
continued and contemporaneous existence of a private 
way independent of the public right. In such instances 
the private right is swallowed by and merged in, the 
public one. Aimball v. Kenosha, 4 Wis. 321; Wash. 
on Easements, 202; Mercer vo. R. R., 36 Pa. St. 99. 

Of course these remarks do not apply to obstructions 
in the public highway which directly affect abutting pro- 
prietors, for in such case the injury would be immediate 
and special, altogether differing from the one under dis- 
cussion. 

So that, if it be true that the dedication of the alley 
to public use occurred, as stated, it is unimportant to de- 
termine whether the action of the city council in passing 
the ordinance allowing the old alley to be vacated, be 
held valid or null, unless it be made to appear that some 
special injury in consequence of the deflection of the 
alley has accrued to the plaintiffs, evidence of which I 
fail to find in this record. And if, in cases of this sort, 
no palpable violation of a complainant’s right be shown, 
equity will not interfere. And it is the custom of courts 
of equity to refrain from the exercise of this extraor- 
dinary jurisdiction until the right, if apparently 
doubtful, be established at law. King v. McCully, 38 
Pa, St. 76. And there are other conditions precedent, 
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other constituent elements of the exercise of such up. 
wonted jurisdiction not to be overlooked. The injury to 
the well established right must also amount to irrepar. 
able damage, incapable of being fully compensated by 
an action at law; a substantial, not an unimportant 
or trivial injury, not disproportionate to the relief sought, 
nor when, if the relief prayed for were granted, and the 
mandatory injunction should issue, the effect would be 
to inflict serious damage upon the defendants without 
doing the plaintiffs any material or practical good, nor 
where the decree would operate oppressively or contrary 
to the real justice of the case. 

In all cases like the present, courts of equity are 
guided by a wise and wholesome discretion in granting 
or refusing an injunction, and will do no act and make 
no order which savors of oppression, or the arbitrary use 
of its great power, and will always reflect, before acting, 
whether the exercise of that power is an appropriate 
method of redress under all the circumstances of the 
case, and will attentively consider the comparative con- 
venience or inconvenience which the granting or the re- 
fusal of the injunction will cause to the parties. It need 
scarcely be said that these positions find abundant sup- 
port in the authorities. 2 Story’s Eq. Jur., sec. 949 a; 
Kerr on Injunctions (2 Ed.) 52; Fort v. Groves, 29 Md. 
188; Van Bergen v. Van Bergen, 3 Johns. Ch. 282; For 
v. Holcomb, 32 Mich. 494; Rankin v. Charless, 19 
Mo. 490. 

Applying the principles already announced, and the 
reasons given, they altogether preclude the plaintiffs 
from having any standing in a court of equity. The 
right of the plaintiffs, if regard be had to the findings 
and action of the lower courts, is doubtful; the damage 
which they will sustain, if any, is inconsiderable, while 
if their prayer were heard and granted, it would be dis- 
astrous in the extreme to the defendants, resulting in the 
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ractical destruction of their building, without any ma- 
terial advantages accruing to the plaintiffs. 
The judgment should, therefore, be affirmed. All 











concur. 





Jones ef al., v. DeLAssus, Appellant. 


1, Ejectment: DEED BETWEEN TENANTS IN COMMON: SAVING CLAUSE. 
Where two tenants in common together used the common property 
as a landing place for steamboats, and one made a deed of quit-claim 
of his interest therein to the other, ‘‘saving and excepting” to him- 
self, his wife, and their descendants the use and privilege in the land 
which they then enjoyed, so long asthe same should remain a steam- 
boat landing, the fee was thereby conveyed to the grantee, and he 
could maintain ejectment, but the grantor and his descendants are 
entitled to the use of the property in common with the grantee and 
those holding under him for the purposes reserved in the deed. 


& Deed, Construction of. A deed may be construed in the light of 
the circumstances under which it was made, and courts are not at 
liberty to disregard the construction given to it by the acts and con- 
duct of the parties thereto for a period of years. 


Appeal from Perry Circuit Court.—Hon. J. L. THomas, 
Judge. 


AFFIRMED, 


D. H. McIntyre, with J. Perry Johnson and John B. 
Hilmes for appellant. 


It is competent for a party who is the grantor of an 
estate to create an easement in his own favor, either in 
gross or annexed to his own land, by a reservation thereof 
inserted in his deed of the estate; or it may be done, 
though in terms it be an exception. Bowen v. Conner, 
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6 Cush. 132. The terms ‘‘reserve’’? and ‘‘ reservation” 
are often used as synonymous with “‘except”’ and “excep. 
tion,’? when the thing to be thereby secured to the 
grantor is a part of the granted premises, and when thus 
used, they are to be construed accordingly. Pattee », 
Hawes, 13 Pick. 323, 326; Vickerine v. Bushnell, 13 Me, 
289; Sprague v. Snow, 4 Pick. 54; Whitaker v. Brown, 
46 Pa. St. 197; Greenleaf v. Booth, 6 Peters, 302, 310; 
Thompson v. Megroy, 4 Johns. 81. As to the construe. 
tion of conveyances containing ‘‘reservation”’ and “ex. 
ception,’’ and as to what passes under these words in 
a grant similar to that now under consideration, reference 
is made to Woodcock v. Estey, 43 Vt. 515; Emmerson 
v. Morney, 50 N. H. 315; Munn vo. Worrall, 53 N. Y. 44; 
Handy »v. Foley, 121 Mass. 258; Lacy v. Green, 84 Pa. St. 


Words of reservation in a deed may operate by way 


of exception and have that effect when the subject of 
the reservation is a thing corporate and in esse, when 
the grantis made. Whenin a deed as made, the grantor 
‘‘saving and reserving nevertheless for his own use, the 
coal contained in the said piece or parcel of land, to- 
gether with free ingress and egress by wagon road,”’ etc., 
held an exception and that the entire perpetual property 
therein remained in the grantor. Whitaker v. Brown, 


46 Pa. St. 197; State v. Wilson, 42 Me. 9. Although 
possession, or the right of possession in general, follows 
the delivery of a deed, it is competent for the grantor to 
reserve the possession to himself for a determinate or 
indefinite period either in the deed or by a contempora- 
neous instrument not merged in or extinguished by the 
deed, and such reservation does not constitute a tenancy 
under the grantee. Molt v. Coddington, 1 Robt. 267; 
Provost v. Calder, 2 Wend. 517; Dygert v. Mathews, 11 
Wend. 36; Jackson v. Swart, 20 Johns. 835; Jackson», 
Bulli, 1 Johns. Cases 91. 





John H. Nicholson for respondent. 





The circumstances under which an instrument is 
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made may be looked to, to aid in its construction. 
Gathwright v. Callaway Co., 10 Mo. 663-4 ; Picot v. Page, 
96 Mo. 418. In determining the meaning of a written 
instrument, the acts of the parties thereto are entitled 
to great weight. Patterson v. Camden, 25 Mo. 13. If 
DeLassus had intended to reserve the exclusive use of 
the landing he would have used the word ‘‘ exclusive.”’ 
“The court will not introduce into a deed words which 
are not to be found there, nor strike out words which are 
there,in order to make the sense different.’’ Broom s Legal 
Maxims (7 Am. Ed.) p. *545. Doubtful words and pro- 
visions are to be taken most strongly against the grantor. 
§ Am. Dec. 154, 504; Nelson v. Brodhack, 44 Mo. 596. 





Brack, J.—This was an action of ejectment for a 
tract of some two acres of land in Perry county. The 
property is known as Bailey’s Landing, and is on the 
Mississippi river. The case made concedes that Ceron 
E. DeLassus and Joseph V. Beauvais were the owners 
as tenants in common of a large body of lands, of which 
this was a part. In 1852 they made to each other quit- 
claim deeds for the purpose, it is admitted, of making 
partition of their lands. These deeds convey the land 
described in each, without mention of the fact that they 
were tenants in common. The deed from DeLassus to 
Beauvais includes within the boundaries this parcel, and 
the habendum clause concludes as follow: ‘‘Savingand 
excepting to my wife and myself, and our legitimate 
descendants, the use and privilege of the landing on the 
Mississippi river on the first tract or parcel mentioned in 
this deed, and the warehouse now at the same, which we 
now enjoy and possess, so long as the same shall remain 
a steamboat landing.”’ 

On September 23, 1855, Beauvais, by warranty deed, 
conveyed the lands allotted to him, to Francis L. Jones, in 
which deed there is also the following reservation or 
exception: ‘‘Saving and reserving, however, out of the 
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first named tract in favor of Ceron E. DeLassus and wife 
and their legitimate descendants, the use and privilege 
of the land on the Mississippi river, and the warehouse 
now on the same, as same is reserved and excepted ina 
deed from said Ceron E. DeLassus and wife to said Joseph 
V. Beauvais, dated the 5th day of April, 1852, and for 
the time therein stated, that is, so long as it shall remaip 
a steamboat landing.”’ 

The evidence shows that DeLassus and Beauvais used 
and carried on business at the landing together, to the 
date of the deed to Jones; afterthat, Jones and DeLassus 
carried on a shipping business together, and after the 
death of the latter, his widow received one half of the 
proceeds of the landing. Plaintiffs are the heirs of Jones, 
and defendant is a son of Ceron E. DeLassus. Defend- 
ant now, and for a few years before the commencement 
of this suit, claims that he is entitled to the sole use and 
possession of the landing, and his right depends upon 
the clauses in the deeds before quoted. 

If we look to the deed from DeLassus, it not appear- 
ing to be for an undivided interest, the clause in question 
would seem to imply that DeLassus should have the 
entire use of the landing and warehouse, and if this 
clause is to be regarded as a reservation, strength would 
probably be added to this view, for he would then stand 
upon the footing as having acquired the use as a grantee. 
As the landing and warehouse were in esse at the time the 
deed was made and were included within the general 
description of the premises conveyed, we conclude the 
clause should be regarded as an exception, and, there- 
fore, the use remained to the grantor as of his former 
right and title only, which was in common with Beauvais, 
But the case does not depend upon such distinctions for 
entire solution. That which is saved and reserved is that 
use of the landing and warehouse ‘‘which we now enjoy 
and possess.”” What use did they, DeLassus and wife, 
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for they both joined in the deed, then enjoy and possess / 
To answer this we must look to the evidence aliunde, 
and from that it is seen the use was one in common with 
Beauvais. The deed was but a quit-claim and conveyed 
such interest in the land, and excepted such use and 
right to enjoy the landing as DeLassus then had and no 
more. 

The deed may be construed in the light of the cir- 
eumstances under which it was made. Gathwright v. Cal- 
laway County, 10 Mo. 664. Besides all this, the parties to 
this deed and those claiming under them, by their acts 
and conduct, for a period of some twenty years, gave to 
it a construction which the courts are not at liberty to 
disregard. Patterson v. Camden, 25 Mo. 13; St. Lowis 
Gas Light Co. ». City of St. Louis, 46 Mo. 121. It 
follows that the right which DeLassus retained, to use 
the landing, was one in common with Beauvais, and it 
was this and this only, which was still reserved to De- 
Lassus in the deed to Jones. The plaintiffs are the 
owners of the fee, and they may maintain ejectment, 
Morgan v. Moore, 3 Gray 319 ; Tillmes v. Marsh, 67 Pa. 
St. 507. But their possession, when acquired, must be 
subject to the dominant estate of defendant, and the 
other descendants of DeLassus, that is to say, they may 
all use the landing in common, the descendants of De- 
Lassus having the use to the extent of one half, and the 
same tothe heirs of Jones. This was the judgment 
below and it is affirmed. The other judges concur. 

VoL. 84—35 
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SLOAN v. MITCHELL ef al., Appellants. 


Attachment: JUDGMENT: AFFIDAVIT. Where in ejectment a 
party offers in evidence as a link in his chain of title, a judgment of 
a court of competent jurisdiction rendered in a suit commenced by 
attachment, such judgment is not assailable, on the ground that 
there was no affidavit for the attachment. 


3. : : - Besides, the record in this‘case fails te 
show whether an affidavit for the attachment was filed or not. 





Appeal from Ozark Circuit Court.—Hon. J. R. Woop. 
SIDE, Judge. 


AFFIRMED. 


Hamilton & Fisher and Monks & Green for appel- 
lants. 


The record introduced by plaintiff shows that no af- 
fidavit was ever made as required by statute, giving the 
court or clerk authority to issue the attachment. With- 
out the affidavit required by statute (1 W.S., sec. 6, p. 
182; sec. 403, R. 8.) the court or clerk had no jurisdic- 
tion to issue the attachment. The recitals in the deed 
fail to state that an affidavit was filed, and the record in- 
troduced to vary those recitals is equally silent. As there 
was no affidavit to give jurisdiction and warrant the at- 
tachment, the subsequent proceedings were void, and the 
sheriff’s deed to plaintiff’s grantor was a nullity. Bray 
». McClury, 55 Mo. 128. It has been uniformly held that 
the affidavit is necessary to confer jurisdiction in attach- 
ment suits. After jurisdiction is obtained, irregularities 
in the proceedings will not render the judgment void or 
liable to collateral attack, but without the affidavit no 
jurisdiction is acquired, and the whole proceedings are 
void. Freeman v. Thompson, 53 Mo. 183; Johnson ?. 
Gage, 57 Mo. 160. The sheriff’s deed to plaintiff’s 
grantor being a nullity, he acquired no title by it. The 
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deed by the sheriff to the grantor of defendant was reg- 
ular,and although it may have contained a misdescrip- 
tion, it conveyed the equitable title, and was good against 
the plaintiff’s claim of title. But the misdescription 
wasimmaterial. ‘Township twenty-two was written ‘‘two 
(22).”” That description should be taken about which 
there is the least probability that a mistake would be 
committed. It is not probable that a mistake would be 
made in writing the number ‘‘22,’’ whereas it would be 
a common mistake to omit ‘“‘twenty’’ in copying the 
words ‘‘ twenty-two” into an instrument. The plaintiff 
failing to show any title whatever as against defendant's 
tile through the sheriff’s deed, the judgment should 
have been for the defendant, and should be reversed. 


Smith & Krauthof and A. H. Livingston for re- 
spondent. 


(1) Defendants did not show any title in the lot; 
the sheriff’s deed conveyed township fwo. Bradshaw 
vo. Bradbury, 64 Mo. 334. (2) Plaintiff, in any event, 
had the better title. Pumphrey’s judgment was rendered 
in 1861 and does not seem ever to have been revived. An 
execution could not legally issue on it in 1874 (more than 
ten years after its rendition), and a sale under an execution 
conferred no title. R. S., sec. 2739; George v. Middough, 
62 Mo. 549. (3) The sale under the attachment related 
back to the levy, and was the superior title. Lackey ». 
Seibert, 23 Mo. 85; Hnsworth v. King, 50 Mo. 477; 
Husley 0. Harrold, 62 Mo. 516; Hall v. Stephens, 65 Mo. 
670. (4) It will be presumed that the attachment was a 
valid proceeding, and was supported by a proper levy. 
State v. Williamson, 57 Mo. 192; Wellshear »v. Kelly, 
69 Mo. 343; Huazley v. Harrold, 62 Mo. 516; Johnson v. 
Gage, 57 Mo. 160; Freeman v.°Thompson, 63 Mo. 183; 
Kane ». McCown, 55 Mo. 181. 


DeArmond, C.—This is asuit in ejectment. Plaintiff 
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claims, under a sheriff’s deed to one Price, his grantor, 
This deed is based on a sale on special execution.. The 
deed refers to the judgment as one declared to be a lien 
upon the property sold, but does not specify how or when 
the lien attached. The judgment introduced in evidenee 
by plaintiff recites that the real estate in controversy was 
attached March 13, 1874. On the other hand, defendants 
claim under a sheriff’s deed to defendant, Pumphrey, 
and a warranty deed from him to his co-defendant. This 
Pumphrey sheriff's deed described the real estate as in 
township fo (22 ). Twenty-two is the right township. The 
execution at the sale under which Pumphrey bought was 
levied on March 30, 1874. The lien of the general judg- 
ment, upon which this execution issued, had expired 
before the issuance of the execution. Both judgments 
were against the same person, one Clark. The special 
judgment was rendered December, 1874, and the sale 
under it was in April, 1875. The sale at which Pum- 
phrey bought was in April, 1874. 

Defendants admit that if the attachment proceedings 
were regular, plaintiff has the superior title, since in the 
one case the attachment was levied March 13, 1874, and 
in the other execution, issued upon a general judg- 
ment after the lien created by law had terminated, was 
levied March 30, 1874. Their contention now is that 
there was no affidavit for attachment, and, therefore, the 
special judgment is void, and Price acquired nothing. 
Whether there was, in fact, such affidavit, we cannot 
learn from the record in this case. Neither party showed, 
or offered to show, that an affidavit was, or was not, 
made. The circuit court of Ozark county, which rendered 
the special judgment, is, and was, acourt of competent 
jurisdiction, and the validity of its judgments cannot be 
questioned in this way. 

The judgment should be affirmed. All concur. 
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NorstnGer ef al., Appellants, v. HARTNETT 
PI ’ 
Administrator. 


Appeal Bond : SURETY: LIABILITY. Where a surety enters into an 
appeal bond, conditioned that if the judgment of the circuit court 
of St. Louis county be affirmed by the St. Louis court of appeals, to 
which the cause is appealed, he will comply with and perform its 
judgment, and the judgment is reversed by the St. Louis court of 
appeals, but on appeal by the opposite party to the Supreme Court, 
the judgment of the St. Louis court of appeals is reversed and that of 
the circuit court is affirmed, such surety will be liable on the bond, 
if as should be done, the mandate of the Supreme Court is sent to 
the court of appeals ordering it to enter a judgment affirming 
that of the circuit court, and such mandate is obeyed, as the judg- 
ment of the Supreme Court would then become that of the court of 
appeals. But the surety will not be liable on such bond if the man- 
date of the Supreme Court be sent directly to the circuit court, as 
was done in this case, for there would then be no judgment of the 
court of appeals affirming that of the circuit court. 


Per Sherwood, J. 


Appeal Bond: SURETY: LIABILITY. Where a surety enters into an 
appeal bond conditioned that if the judgment of the trial court be 
affirmed by a certain and named court to which alone the cause is 
appealed, he will comply with and perform the judgment of the lat- 
ter court, and that court reverses the judgment appealed from, such 
surety will not be bound or affected by the judgment of a higher 
court not named or referred toin such bond. 





Appeal Srom St. Louis Court of Appeals. 
AFFIRMED. 
B. D. Lee for appellant. 


The judgment of an appellate court, by operation of 
law, becomes the judgment of the court below, and, in its 
force and effect, is as binding and conclusive upon that 
court as though it had been rendered of its own motion. 
Archer v. Hart et al., 5 Fla. 234; Gardner v. Barney, 
24 Howard Pr. 467; Robinson v. Plimpton, 25 N. Y. 
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487; Hinckley v. Kreitz, 58 N. Y. 583, 587; Smith », 
Crouse, 24 Barb. 433; Babbitt v. Finn, 101 U. 8.7; Bay- 
liss on Sureties, p. 172; Brandton Suretyship, par. 401; 
Cook v. King, 7 Bradwell 549; Crane v. Weymouth, 54 
Cal. 476. 






E.. T. Farish for respondent. 






(1) An appeal bond is like any other contract, and 
must be construed by the same principles of law. OQb- 
viously the bond had no reference to the affirmance of 
the judgment by the Supreme Court; but, on the con- 
trary, was carefully worded to cover any action taken by 
the court of appeals, the appellate tribunal named in the 
condition of the bond. (2) Where the condition of the 
bond is not restricted te the action of the court of ap- 
peals, but general as to any judgment that might be ren- 
dered by any appellate tribunal, a different rule would 
prevail. Babbitt v. Finn, 101 U. 8.7; Smith v. Crouse, 
24 Barb. 435; Gardner v. Barney, 24 Howard Pr. 467; 
Robinson v. Plimpton, 25 N. Y. 487. (3) Because the 
Supreme Court reversed the judgment of the court of 
appeals, it does not follow that the judgment of the 
former court became the judgment of the latter, and 
thereby affirmed the judgment of the circuit court, and 
the case of Archer v. Hart. 5 Fla. 234, cited by appel- 
lant, supports such doctrine. (4) Respondent’s answer to 
the claim made by the plaintiff upon him is, ‘‘non in hoe 
federe veni;’’ A party cannot be construed into a lia- 
bility in which he never entered. (5) This case must be 
determined by the construction given to the language 
employed in the bond sued on, and the meaning of the 
terms of the bond are as above given and hereinbefore 
mentioned. 25 N. Y. 488; Fenwick v. Rives, 4 Stewart 
& Porter (Ala.) 269; Burks v. Brown, 4 Bibb (Ky.) 572; 
Morgan ». Selman, 6 Ga. 440. (6) The legislature held the 
same view, and amended the law, changing the condition 
of the bond (R. S., sec. 3713), prescribing a different and 
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proader condition in appeal bonds from that previously 
required. Laws 1871, p. 50, sec. 45. 


Suerwoop, J.—Plaintiff recovered judgment in the 

St. Louis circuit court against John Ring, and he ap- 

aled to the St. Louis court of appeals, giving James 
Reilly, Hartnett’s intestate, as one of his sureties on his 
bond, which was conditioned as follows: ‘‘ The condition 
of the above obligation is such, that whereas, John Ring 
has appealed from the judgment rendered against him, 
and in favor of F. B. Nofsinger ef al. in the circuit court 
of St. Louis county ; now said appellant shall prosecute 
his appeal with due diligence to a decision in the St. 
Louis court of appeals, and shall perform such judgment 
as shall be given by the St. Louis court of appeals, or 
such as the St. Louis court of appeals may direct the cir- 
cuit court of St. Louis county to give, and if the judg- 
ment, or any part thereof, be affirmed, will comply with 
and perform the same so far as it may be affirmed, and 
pay all damages and costs which may be awarded against 
him by the St. Louis court of appeals, then this obliga- 
tion to be void, otherwise to remain in full force and 
effect.”’ 

When the cause reached the court of appeals the 
judgment was reversed and the cause remanded, but on 
plaintiff’s appeal to the Supreme Court the judgment 
of the court of appeals was reversed and that of the cir- 
cuit court affirmed. Since that time Reilly has deceased, 
and Hartnett has become his administrator. This action 
was brought against the administrator on the bond men- 
tioned and on proof of the facts already stated, the circuit 
court found in favor of, and rendered judgment for de- 
fendant, and on appeal this judgment was affirmed by 
the court of appeals. The only question, therefore, is the 
correctness of the ruling which denied the plaintiff re- 
covery on the bond in suit. In other words, the result of 
this suit determines whether a surety having entered into 
a bond conditioned that if the judgment of the trial court 











SUPREME COURT OF MISSOURI, 





Nofsinger v. Hartnett. 








be affirmed by a certain and named court to which alone 
the cause is appealed, and that court reverses the judg. 
ment appealed from, such surety is bound or affected by 
the judgment of a higher court, not named or referred to 
in such bond. The familiarrule respecting the restricted 
liability of a surety, is so firmly established, so thoroughly 
imbedded in the very fundamentals of the law, that it 
would seem at first blush that no other conclusion than 
that reached by the circuit court and court of appeals, 
would conform to that well known rule. And unless it 
be made to appear that the liability of a surety on the 
conditions of an appeal bond, differs from his liability on 
any other contract which he may make, then that liability 
is to be determined and settled, and only to be determined 
and settled, by the rule prevailing in the ordinary con- 
tract of suretyship. 

What is that rule? None other than this: ‘That 
he is the favorite of the law, and has a right to stand 
upon the strict terms of his obligation.”’ Brandt on 
Suretyship, sec. 97 and cases cited ; Baylies on Sureties, 
144, 145, 260, and cases cited. In the case of Ludlow o. 
Simond, 2 Caines Cases 1, the chancellor in delivering 
the opinion in the court below, had ruled in favor of the 
surety, remarking: ‘‘ A surety cannot be carried beyond 
his contract ; the contract made by the parties must be 
judged of and not another substituted in its stead ; it can- 
not be varied without his consent, and a surety for defi- 
nite engagements shall not be extended to an indefinite 
one.”’ 2 Term Rep. 372; 7 Term Rep. 256; 2 Bro. Ch. 
Cas. 579 ; 2 Ves., Jr., 540. And Spencer, J., on the hear- 
ing of the appeal, when the decree of the chancellor was 
affirmed, said: ‘‘The authorities on this subject are very 
uniform ; they speak a language not to be misunderstood, 
and, without detaining the court by an enumeration of 
them, I am fully justified by those cited, in saying that, 
both in law and equity, contracts involving the rights of 
sureties, will so far as respects them, receive a more rigid 
and less liberal construction, than between the original 
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contracting parties.’’ And in the same case, Kent, C. J., in 
speaking of the same topic, said: ‘‘It isa well settled 
rule, both at law and in equity, that a surety is not to be 
held beyond the precise terms of his contract, and, except 
in certain cases of accident, mistake, or fraud, a court of 
equity will never lend its aid to fix a surety beyond what 
he is fairly bound to at law. This rule is founded on the 
mest cogent and salutary principles of public policy and 
justice. In the complicated transactions of civil life, the 
aid of one friend to another, in the character of surety or 
bail, becomes requisite at every step. Without these 
constant acts of mutual kindness and assistance, the 
course of business and commerce would be prodigiously 
impeded and disturbed. Itbecomes, then, excessively im- 
portant to have the rule established, that a surety is never 
to be implicated beyond his specific engagement. Calcu- 
lating upon the exact extent of that engagement, and 
having no interest or concern in the subject matter for 
which he is surety, he is not to be supposed to bestow 
his attention to the transaction, and is only to be pre- 
pared to meet the contingency, when it shall arise, in the 
time and mode prescribed by his contract. The creditor 
has no right to increase his risk without his consent ; and 
cannot, therefore, vary the original contract, for that 
might vary the risk.”’ 

And Story, J., in Miller v. Stewart, 9 Wheat. 680, in 
discussing the same subject, said: ‘‘ Nothing can be clearer 
both upon principle and authority, than the doctrine 
that the liability of a surety is not to be extended by im- 
plication beyond the terms of his contract. To the extent 
and in the manner, and under the circumstances pointed 
out in his obligation, he is bound, and no further. It is 
not sufficient that he may sustain no injury by a change 
in the contract, or that it may even be for his benefit. 
He has a right to stand upon the very terms of his con- 
tract ; and if he does not assent to any variation of it, 
and a variation is made, it is fatal.’ So also in Lang ». 
Pike, 27 Ohio St. 498, Ashburn, J., said: ‘‘ No principle 
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is more firmly settled in this state than this, that sureties 
may stand upon the very terms of a statutory bond or 
undertaking. So clearly has this doctrine been apn. 
nounced and acted upon, that it may be regarded as en. 
tering into the condition of such an undertaking, that it 
will not be extended by the courts beyond the necessary 
import of the words used. It will not be implied that 
the surety has undertaken todo more, or other, than what 
is expressed in such obligation.’’ And in that case the 
learned judge quotes with approval the remarks of Reed, 
J., in the case of State vo. Medary, 17 Ohio 565, where he 
says: ‘‘The bond speaks for itself, and the law is that it 
shall se speak, and that the liability of the sureties igs 
limited to the exact letter of the bond. Sureties stand upon 
the words of the bond, and if the words will not make them 
liable, nothing can. There is no construction, no equity 
against sureties. Ifa bond cannot have effect according 
to its exact words, the law does not authorize the court 
to give it effect in some other way in order that it may 
prevail.” Lang v. Pike, supra, was one where the under- 
taking for appeal reads: ‘‘ Now, therefore, I, L. H. Pike, 
of Toledo, do hereby, pursuant to the statute in such 
case made and provided, promise and undertake that the 
said appellants, if judgments be adjudged against them 
on the appeal, will satisfy such judgment,” etc. Ash- 
burn, J., in commenting upon this undertaking, observed : 
‘‘The record shows that Joseph and Sabina Pfeffer ap- 
pealed jointly from a judgment rendered against them 
jointly ; and Pike promised and undertook if such a 
judgment was rendered against ‘hem in the appellate 
court, he would pay such judgment if they failed to do 
so. The length and breadth of his promise in the under- 
taking on appeal was that he would pay any judgment 
rendered against both of them—-not separately, but jointly. 
He cannot, then, be held for the separate default of 
Joseph. To hold differently would be enlarging the terms 
and changing the conditions of the undertaking, thereby 
virtually making, by construction, anew undertaking for 
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the parties, and holding Pike responsible for conditions 
not in his contract.”’ 

This last case establishes the position that the same 
rigorous rule prevails as to the contract of a surety con- 
tained in an appeal bond as in any other contract whatso- 
ever, which, he, as surety, may make, and the same may 
pe said of Winston v. Rives, 4 Stewart and Porter, 269, 
where sureties bound themselves in an appeal bond from 
the county court to the circuit court, conditioned that if 
the judgment was affirmed in the circuit court, that then 
they would pay the same, and the judgment was affirmed 
in that court, but the cause was afterwards taken by new 
bond, etc., to the Supreme Court, where the judgment 
was again affirmed, and it was ruled that the obligation 
of the sureties extended no further than the circuit court. 
Lipscomb, C. J., remarking: ‘‘ There is a principle that 
pervades the whole doctrine, on the relation subsisting 
between the creditor and a security debtor, that is, that 
the obligation shall by no liberal intendment, be carried, 
in the smallest degree, beyond the undertaking. And 
again, that there is no moral obligation on the security, 
beyond, or superadded to the legal obligation. * * * 
His obligation being essentially a legal one, it would fol- 
low that if not liable in strict law, that he is not liable at 
all. * * * What was the extent of Winston and 
Fenwick’s obligation to Rives? Their undertaking was 
to render them liable to him on the happening of an 
event dependent on the action of the circuit court, and 
could not be dependent on an eventstill more remote, unless 
their case can be made an exception to the general rule. 
It would be a sufficient answer, if they were to rest on the 
contract alone, and say our obligation runs no further, 
and we are not liable beyond the express terms of the 
obligation by which we became bound. It may, however, 
readily be perceived why one would be surety on a writ 
ef error bond to the circuit court, when he would be 
wholly unwilling to be bound to wait the result of a de- 
cision in the Supreme Court.”’ 
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To the same effect is Morgan Co. v. Selinan, 6 Qa. 
440, and the rule is further exemplified in Miz v. Single. 
ton, 86 Tll. 194. That was a case where an appeal was 
taken from an order dissolving an injunction, the appeal 
bond being conditioned that the obligors should duly 
prosecute their appeal and should ‘‘pay said judgment, 
costs, interest and all damages caused by wrongfully 
suing out said injunction, in case the judgment and decree 
should be affirmed,’’ and the sureties were sued for breach 
of the conditions of the bond, and it was ruled that they 
were liable for ‘‘ all damages caused by wrongfully suing 
out said injunction,’ but that they were not liable for 
such damages as plaintiffs sustained in consequence of 
keeping the injunction in force by the appeal. Scott, 
J., remarking: ‘‘The question arises, what damages are 
embraced in that condition of the bond ¢ Construing the 
words as they are ordinarily understood, it seems plain 
such damages as had been ‘ caused’ by the wrongful suing 
out of the injunction were all that were within the condi- 
tion of the bond. * * * No condition of the bond 
obligated defendants to pay such damages as plaintiffs 
might sustain by reason of the injunction being kept in 
force by their appeal. Any construction that would 
make defendants responsible for such damages as might 
thereafter be sustained, would be to enlarge the under- 
taking of the sureties on the bond beyond anything ex- 
pressed in the bond itself. The measure of the liability 
of sureties is fixed by the terms of the instrument they 
may sign and we do not understand such undertaking can 
be enlarged or varied by judicial construction. That 
would impose upon a mere surety obligations he had 
never assumed and perhaps would have been unwilling to 
take upon himself.’’ 

The cases cited by plaintiffs from New York are by no 
means analagous to this one, for there the ‘‘ undertakings” 
were conditioned in genera! terms, and were not applica- 
ble to the judgment of any particular court as is the 
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ease here. Section 335 of the code of that state, passed 
upon in those cases, simply provides ‘‘that if the judg- 
ment appealed from be affirmed,’’ ete. This point is 
made prominent in the case of Robinson v. Plimpton, 25 
N. Y. 484, where Allen, J., says: ‘‘In terms the under- 
taking does not restrict the liability of defendants to the 
contingency of an affirmance of the judgment by the 
Supreme Court. The condition may as well refer to an 
afirmance by the judgment of any court to which the 
cause may go by appeal or the final decision of the action 
in the court of last resort.’’ And Selden, J., significantly 
remarks: ‘‘If the statute had authorized an undertak- 
ing that the judgment should be paid if affirmed by the 
general term, and the undertaking had been framed ac- 
cordingly, I am inclined to think thatthe defendants’ ob- 
jection although technical merely, would have been well 
taken.”’ In Smith v. Crouse, 24 Barb. 435, this matter 
was also considered. There a judgment was rendered 
before a magistrate, and an appeal taken to the county 
court, an undertaking was entered into, conditioned that: 
“Tf judgment shall be rendered”’ against the appellant 
and execution thereon be returned unsatisfied, ete. And 
the county court reversed the judgment, but on appeal 
to the supreme court that judgment was reversed and 
that of the justice was affirmed, it was held that the sureties 
were liable, but the intimation is very broadly given that 
if after the word ‘‘rendered ”’ the additional words had 
been inserted, ‘‘ in the county court,’ a different conclu- 
sion must have been reached. 

In Doolittle v. Dininny, 31 N. Y. 350, the observa- 
tion made in Smith v. Crouse, supra, as to those addi- 
tional words is spoken of with approval, the case being 
similar in all its incidents. As to the case of Crane v. 
Weymouth, 54 Cal. 476, the action was e/ectment and the 
defendant retained possession of the land, and by the 
terms of the obligation the sureties bound themselves 
under section 945 of the code, that if the judgment be 
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affirmed or the appeal dismissed the defendant would 
‘*pay the value of the use and occupation of the prop- 
erty from the time of the appeal until the delivery of the 
possession thereof,’’ etc., so that of necessity the sureties 
were liable on the bond, and by force of its express terms, 
and that case, therefore, was correctly decided, and its 
language must be construed with reference to its own 
peculiar and controlling circumstances. In Babbitt », 
Finn, 101 U. 8. 7, the judgment was affirmed in every 
appellate courtand the condition of that bond was general, 
*‘that if the said Edward Burgess shall prosecute said 
writ of error to effect and answer all damages and costs, 
and if he fail to make good his plea.” Of course, Bur. 
gess failed to make his plea good, failed to prosecute his 
writ of error to effect when the judgment of the district 
court was affirmed in the circuit court, and, therefore, a 
breach of the bond occurred at that time and in that 
court. In Archer v. Hunt, 5 Fla. 234, the action was on 
a forthcoming bond conditioned that certain slaves 
should appear before the judge of the circuit court, from 
time to time, as might be required, to abide the decision 
of the circuit court and its further order ; and there was 
no intermediate appellate court. No doubt can arise as 
to the correctness of that ruling, but what greater rele- 
vancy that case has to the present one than a suit on an 
attachment or replevin bond, I am unable to see. 
Testing the question under discussion by the authori- 
ties cited and by the principles which they declare, I am 
of the opinion now, as I was upon the argument, that the 
judgments of the lower courts are in strict conformity to 
those principles. And, in this connection, it should not 
be forgotten that this is the first suit of its kind that has 
been brought in this state based upon such facts as are 
here presented. Itis pretty good evidence of what the 
law is, when such eminent counsel, such as St. Louis con- 
tains, have by tacit concurrence refrained for nearly ten 
years in bringing such a suit as the present, when many 
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ponds, similar to the one at bar, have been executed, 
when the results of litigation have been the same as 
already cited. Besides, the statute as it existed at the 
time the appeal in question was taken (Laws 1871, p. 
50, sec. 45), is far different now from what it was then. 
Now its provisions are so broad as to place the sureties 
in an appeal bond in precisely the situation plaintiffs de- 
sire to place the defendant in this case. R. 8. 1879. sec. 
3713. This amendment is of value as a legislative con- 
struction of the statute prior to the amendment; but at 
the time mentioned the statute had not been conformed 
tothe existence of the St. Louis court of appeals, and 
only provides for a bond conditioned that an appellant 
from the circuit court should prosecute his appeal to the 
Supreme Court, ete. 

But such a bond as that was, of course, not applica- 
ble to the new state of things ; and it is extremely doubt- 
ful if a bond altogether ignoring the existence of an in- 
termediate appellate court to which the cause must of 
necessity go, would have operated asa supersedeas of the 
judgment appealed from. This consideration, in my 
opinion, greatly strengthens the position of the surety ; 
he has, with studious care, limited his responsibility and 
docked his statutory obligation, and by the letter of that 
obligation alone is his liability to be measured and his 
cause adjudged. This must be so, or else all former ad- 
judications on the doctrine of suretyship must be for 
naught held and esteemed. The ultimate hazard which 
the surety agreed and bound himself to incur, was that 
relating to a single appeal to a certain court ; he did not 
bind himself further than that; he did not agree to incur 
the risk of a series of appeals ; and nothing short of un- 
warranted judicial construction can thus enlarge his 
limited liability. Planting himself, as a favorite of the 
law, on the narrow domain of restricted liability, he may 
point with unshaken confidence to the strict law of his 
contract, and say it is not ‘‘so nominated in the bond.” 
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I am for affirming the judgment. All concur in the 
result, except Norton J., who dissents. 


Ilenry, C. J., AND RAY AND BLAck, JJ., Concurring. 
—We concur in the affirmance of the judgment of the 
court of appeals, but not for the reasons assigned, either 
by that court, or in the foregoing opinion, but on the 
ground that the only judgment of the court of appeals in 
the original cause, is that reversing the judgment of the 
circuit court. If, on the reversal of the judgment of the 
court of appeals, a mandate had been sent from this 
court to that court, as it should have been, directing that 
court to enter a judgment affirming that of the circuit 
court, and the mandate had been obeyed, the liability of 
the surety on the appeal bond would have been within 
the express terms of his obligation. But, in a suit on 
that bond, as the record now stands, where is to be found 
a judgment of the court of appeals, affirming that of the 
circuit court?) That such a judgment had been rendered 
would bea necessary averment ina suit on that bond, 
and one that the plaintiff would have to prove before he 
could recover. 

There is no legal fiction that the judgment of the 
Supreme Court, reversing one rendered by the court of 
appeals, becomes the judgment of the latter court. While 
it would have been the duty of the court of appeals to 
enter such judgment as the mandate of this court re- 
quired, yet this court having passed by that court, and 
sent its mandate to the circuit court, no judgment of the 
court of appeals has ever been rendered except that re- 
versing the judgment of the circuit court. That which 
ought to have been done will be considered as having 
been done, isa principle of equity, sometimes successfully 
invoked in equity proceedings, but inapplicable to a case 
at law, in which a surety is sued upon his obligation of 
which there has in legal strictness been no breach. 
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DILLINGER é¢ al., Appellants, ¥. KELury et al. 


Administrator, PURCHASE BY OF REALTY OF INTESTATE. An ad- 
ministrator can become the purchaser of lands of his intestate sold 
under the foreclosure of a mortgage in the circuit court. Re- 
vised Statutes, section 166, prohibiting an executor, or adminis- 
trator, from purchasing the real estate of the estate, has reference 
only to probate court sales. 


Tenants in Common: PURCHASE BY ONE OF OUTSTANDING TITLE. 
One tenant in common cannot purchase an outstanding adverse 
title for his own benefit. Such purchase will inure to the benefit 
of all those interested in the common estate, they, however, bear- 
ing their proportionate share of the cost and expense of the pur- 
chase. 

Suit Prematurely Brought, JUDGMENT IN NOTA BAR. Wherea 


suit is prematurely brought a judgment therein is no bar toa 
second suit after the cause of action matures. 


Appeal from Clark Circuit Court.—Hon. B. E. Turner, 
Judge. 


AFFIRMED. 
W hiteside and Givens & Meryhew for appellants. 


(1) An executor, administrator, or trustee, cannot 
purchase real estate belonging to the estate of his cestui 
que trust, either at public or private sale. R. S., p. 25, 
sec. 166; Grumley v. Webb, 44 Mo. 444; Roberts >. 
Mosely, 64 Mo. 507; Thornton v. Irwin, 43 Mo. 153; 
Harper et al. v. Mansfield et al., 58 Mo. 17; Ryden »v. 
Jones, 9th American Decisions, 660; 4 Kent (9 Ed.) 
pp. 502 and 414; 1 Story’s Equity Jurisprudence (12 Ed.) 
pp. 313 to 317, secs. 321 and 322. (2) The cestui que 
trust is not bound to prove, nor is the court bound to 
decide that the executor or trustee has made a bargain 
advantageous to himself, in order to set aside the sale. 
The rule that a trustee, or executor cannot purchase the 
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trust property, is one of public policy independent of 
questions of fraud, and the trustee, or executor, cannot 
become the purchaser, even though the sale was at 
public auction, bona fide, and for a fair price. Thorn. 
ton v. Irwin, 43 Mo. 153 ; 1 Story’s Equity Jurisprudence 
(12 Ed.) p. 315, sec. 322; Grumley v. Webb, 44 Mo. 444; 
Webb v. Dietrich, 7 W. & 8. 401; Rea et al. v. Copelin, 
47 Mo. 76. (3) A trustee, or executor, cannot purchase, 
even when the land is sold ata judicial sale. 64 Mo, 
507. A preponderance of the evidence shows that there 
was a positive agreement between plaintiffs and Kelley, 
the executor, that he (Kelley) would buy the land for the 
heirs. (4) Defendants and plaintiff, Margaret, being 
joint tenants, the purchase by defendants inured to the 
advantage of plaintiff, Margaret, a joint owner. Pico 
». Page, 26 Mo. 398; Rea et al. v. Copelin, 47 Mo. 76; 
Weare v. Van Meter, 20 American Reports, 616; Fallon 
». Chidester, 26 American Reports, 164; Sneed’s Heirs 
et al. v. Atherton, 32 American decisions, 70. 


Berkheimer & Matlock for respondents. 


(1) Plaintiffs have no standing in a court of equity, 
as Daws Kelley was the administrator, and as such could 
purchase the land in a mortgage foreclosure sale and hold 
as against the heir. 2 Sugden on Vendors, p. 405, noten; 
Blood v. Haymen, 13 Met. p. 231; Johns v. Norris, 7 C. 
E. Green (N. J.) p. 102; Lorzems v. Bryson, 3 Binn. 59; 
Ward v. Smith, 3 Sandf. 592. (2) An administrator is 
not a trustee of the real estate of his intestate, for the 
heir, and as against the heir ; he may purchase for him- 
self, at a judicial sale, in foreclosure of a mortgage. See 
cases cited supra. (3) The administrator has nothing to 
do with the real estate, but it descends directly to the 
heir, except on an inchoate right to sell for the payment 
of debts. Awberdien v. Long, 23 Mo. 99; Chambers . 
Wright, 40 Mo. 482. Such being the case, the adminis- 
trator primarily representing the creditors of the estate, 
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his interest, instead of being the interest of a trustee, is 
directly antagonistic to the heirs. In all of the cases 
cited by appellants, where the administrator became the 
purchaser, there was actual fraud proven, as it was at 
their own sale, under the orders of the probate court, or 
it was the sale of a trustee, pure and simple, which is 
not the case at bar. In the absence of actual fraud, 
a purchase by an administrator at a sale by him will not 
be set aside by the heirs or devisees without repayment 
by them of the money advanced by the administrator. 
2 Sugden on Vendors (14 Ed.) 420; Yeacle v. Litch- 
field, 13 Allen 417; Harrington v. Brown, 5 Pick. 521; 
Pratt v. Thornton, 38 Me. 355; Roberts v. Moseley, 64 
Mo. 507. The plaintiffs and defendants are tenants in 
common, and the payment of the Keith judgment, and 
allowed claims against the estate, inured to the benefit 
ofall. Pricket v. Page, 26 Mo. 398; Rector v. Waugh, 
17 Mo. 14; 1 Washburn on Real Property, 588. 


SuERWooD, J.—Isaac Kelley owned about one hun- 
dred and eighty acres of land, about sixty-five acres being 
ia cultivation in Clark county, Missouri, which tract was 
incumbered by a debt secured by mortgage held by 
Benj. Keith. Kelley made a will, whereby he so devised 
his farm that his son, Milton, was to have the use of it, 
and to keep the wife of the testator, and the mother of 
Milton, during her natural life; to pay the taxes, also 
the interest due on the Keith mortgage, and keep up all 
necessary repairs on the farm, and after the death of the 
widow, the mortgage was to be satisfied, and the residue 
of the land was to be divided between the ten children 
of the testator, share and share alike. After the tes- 
tator died the will was admitted to probate, and no 
executor having been appointed by the will, Daws Kelley 
administered, taking out the letters cwm testamento 
annexo. The mortgage debt becoming due, Keith fore- 
closed in 1880, and at a public sale at which Milton 
Kelley, Daws Kelley, administrator, and Franklin 
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Kelley, the sons of the testator, became the purchasers, 
being the highest bidders. It seems that Milton Kelley 
did not take possession of the land under the will, but 
kept possession, and worked the land for his mother, 
who was alive at the time this cause was heard. The 
land at the foreclosure sale brought eight hundred and 
fifty dollars, and after satisfying the mortgage debt, 
there was sufficient left to pay off several hundred 
dollars of claims allowed against the testator’s estate, 
and still leave a small balance in the hands of the ad- 
ministrator for the use of his mother. In 1881, the 
administrator made final settlement of the estate. 

Margaret Dillinger, the daughter of the testator, and 
her husband, Jacob, instituted this proceeding, charging 
fraud in the foreclosure sale; in the administration of 
the estate; that the administrator was a trustee and 
could not buy at such sale, and that Margaret was a 
tenant in common with defendants, and, therefore, they 
could not buy the land to her prejudice. For these rea- 
sons the plaintiffs prayed that the sale might be set 
aside, and the interest of Margaret decreed to her under 
the provisions of the will, and for general relief. As to 
the fraud charged, I have discovered not a trace of it in 
the record. The land was poor post-oak, brush land, so 
poor that Milton, the son, could not afford to keep the 
farm in repair, pay the taxes and keep down the interest 
on the Keith mortgage. This being the situation I will 
consider the effect of the administrator’s joining with his 
brother in buying in the farm at the foreclosure sale. 

I. At the time this sale occurred, the provisions of 
section 166, Revised Statutes, 1879, relied on by plaintiffs, 
were in full force. This section, which prohibits an 
administrator from purchasing the land of his testator, or 
intestate, has no sort of reference to sales other than 
probate sales. The question, then, arises, is there any 
law which forbids an administrator from buying the 
land of his intestate, when sold by the process of the 
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circuit court? I see nothing in the way of the validity 
of such a purchase. With the real estate of his dece- 
dent the administrator has no concern or power of 
disposition ; has no duty to perform, except in leasing 
the land, under the direction of the probate court; the 
power to recover the rents, and the possession of the 
Jand thus leased (Revised Statutes, 1879, section 129 ) ; 
and has, under the order of that court, the naked power 
to sell the land for the payment of debts. R. 8. 1879, 
sec. 149; Aubu.ron v. Lory, 23 Mo. 99; Chambers ov. 
Wright, 40 Mo, 482. Viewing the matter from this 
standpoint, and the attitude and relations of an admin- 
istrator toward the land of his intestate, outside of the 
pathway of his powers and his duty, would seem to be 
that of a mere stranger; for it is only where power and 
duty, the constituent elements of a trust, towards a 
specific subject matter are conferred, that fiduciary char- 
acter begins. In the matter of the foreclosure sale, 
Daws Kelley, as administrator, had, in that capacity, 
neither power to exert, nor duty to perform. I prove 
this by asking this question, which suggests at once its 
own negative answer: Suppose the administrator had 
not attended the foreclosure sale, or purchased the land 
sold thereat, would that have rendered him liable on his 
bond, as and for a breach of that bond? If it would not, 
then it stands to reason that, having no duty to perform 
regarding that land, which required his presence at the 
sale, that when he went there and bought the land, he 
did so on the footing of the merest stranger, free to buy, 
or free to forbear. 

The case of Johns v. Norris, 4C. E. Greene (N. J. 
Eq.) 102, is directly in point in favor of this position. 
There the administrator bought the land of his intestate 
under a foreclosure sale, and upon biil brought to have 
the purchase by the administrator declared to have been 
in trust for the complainants, it was held there was 
nothing objectionable in the purchase, Chancellor Za- 
briskie, observing in regard to the matter: ‘‘It is claimed 
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that Noah Norris, as administrator, was trustee for the 
heirs and creditors, and, therefore, had no right to pur. 
chase any of the estate for himself, and that the other 
defendants had notice of this fact. Noah Norris, as 
administrator, was a trustee of the personal estate for 
the creditors and next of kin. He had no power over 
the real estate, nor trust as to it. He could only meddle 
with that by an order of the Orphan’s court that he 
should sell it. * * * Norris was in no sense a trustee 
for Theresa as to her father’s real estate. And she can 
have no remedy against him, or his vendees, founded on 
such supposed trust.’’ And thereupon the bill was dis- 
missed. This is the only case, out of a large number 
‘examined, which directly rules the point now under 
discussion. The case of Harper vo. Mansfield, 58 Mo. 17, 
cited for plaintiffs, was a case of rank fraud, where the 
administrator of the mortgageor had prompted and _pro- 
cured the sale under the deed of trust to be made at an 
unusual hour, in the absence of the trustee, by an auc- 
tioneer, and had bought in the land at a sacrifice, so 
that that case, though correctly decided, went too far, 
and the loose and broad observations made therein, 
should not be extended to cases where fraud does not 
appear. In Maryland, a ruling similar to the one made 
in New Jersey was made in reference to the adminis- 
trator of one who had sold a house and lot, and received 
a portion of the purchase money, and the adminis- 
trator brought suit for the residue, obtained judgment, 
had the land sold thereunder by the sheriff, and bid in 
the land for himself, and no fraud appearing, it was held 
the sale was valid, and that there was no impropriety in 
the action of the administrator in so doing. Brent, J., 
delivering the opinion of the court, said: ‘Although 
Wilson happened to be the administrator of Bunnell, he 
is not to be regarded as a purchaser in his represetative 
capacity. He had an undoubted right to become the 
purchaser, and as such, so far as this record discloses, is 
entitled to as much protection, under the law, as if he 
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were a stranger to all the parties. The courts go very 
far in favoring and maintaining the titles of purchasers 
under judicial sales, and there is ne part of the law 
upon which the adjudications have been more uniform 
and conclusive.’’ Wilson v. Miller, 30 Md. 82. 

In Alabama, if the administrator has an interest in 
the estate, the rule is well established that he may be- 
come the purchaser at his own sale, provided the sale be 
fairly conducted. Frazer's Ha'rs v. Lee, 42 Ala. 25. 
The general rule, however, undoubtedly is, as attested 
by an almost infinite number of authorities, that an ad- 
ministrator, except when permitted by statute, purchas- 
ing either directly, or indirectly, at his own sale, a 
sale of which he has the management, and over which 
he has the sole control, is to be regarded pro hae vice, 
as a trustee, and subject to all those wise restrictions 
which pertain to those who take upon themselves the 
disabilities incident to such confidential relations. Con- 
sequently, an administrator, who, for instance, purchases 
at such sale, per inlerpositam personam, is held as a 
trustee regarding that transaction, and if timely appli- 
cation be made by those interested, a court of equity 
will declare him a trustee, and that he holds the land in 
that capacity. But the distinction between the case of 
an administrator buying at his own sale, and the present 
case, is most obvious. In the former he would occupy 
the antagonistic attitudes of buyer and seller, while in 
the latter, he would occupy no ‘“‘coign of vantage ”’ in 
any particular whatsoever, but would meet other bidders 
in open and fair competition in a public sale, where only 
the highest bid could secure the land sold. 

The very definition of the word ‘‘trustee’’ sustains 
the position here taken. What is that definition? It is 
this: ‘“‘A person in whom some estate, interest or power 
in or affecting property of any description, is vested for 
the benefit of another.’ Of course, then, when you find 
a person situated, as isan administrator, with no control 
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over the realty except in a certain instance, as when 
acting under a naked power to sell that realty, you must 
conclude, and reason and authority bear you out in the 
conclusion, that when acting outside of those particular 
circumstances, specifically enumerated by the statute 
itself, he is not a trustee because of not possessing any 
of the powers, or required to perform any of those 
duties which enter into the definition of trusteeship. In 
a word, outside of his statutory duties and powers, he 
is placed in no situation where duty and self-interest 
coalesce, an antagonistic attitude which the sound and 
preventive policy of courts of equity forbids him to 
assume. For these reasons the action of the circuit court 
in refusing to set aside the sale was correct. 

II. There is only one point remaining yet for dis- 
cussion; it is this: By the terms of the will of Isaac 
Kelly, his ten children were to become, upon the death 
of their mother, tenants in common of the land devised. 
R. 8S. 1879, sec. 3949. Inasmuch as the mother was 
alive when this cause was heard, it was out of the power 
of the trial court to respond to the prayer of the peti- 
tion and decree to Margaret her interest in the land. 
That interest she can only obtain upon the decease of 
her mother. But there is nothing in the purchase at the 
foreclosure sale by the brothers of Margaret which will 
debar her from ultimately obtaining her proportionate 
interest. She being a tenant in common with her 
brothers, whatever purchase they made or expenses they 
incurred in and about the land, would inure to the ben- 
efit of all those whose interests were in common with 
theirown. Itisarule in equity that one standing in 
the relation of tenant in common, joint tenant, joint 
devisee, etc., cannot purchase an outstanding adverse 
title for his own benefit, but such title will inure to the 
benefit of all those interested with him, but they must 
of course bear their proportionate share of the cost and 
expense. Picot v. Page, 26 Mo. 398, and cases cited. 
When the death of the mother shall occur, then 
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Margaret, if she desires to do so, may take such steps as 
she may be advised in order to obtain her proportionate 
share of the land devised to her; but she can only do 
this by reimbursing her brothers to the extent of her 
proper amount of the money expended, thus affording 
illustration of the maxim that ‘‘he who seeks equity 
must do equity.” Whelan v. Reilly, 61 Mo. 565, and 
cases cited; Dwenv. Blake, 44 Ill. 135; 1 Pomeroy’s 
Eq. Jur., sec. 385, et seq. 

I am not of opinion that the judgment rendered 
against her by the trial court will, or ought to preclude 
her from obtaining the relief mentioned, when the 
death of the mother takes place. Under the terms of 
the will, her suit was prematurely brought so far as 
obtaining her proportionate share of the land was con- 
cerned, and when a suit is thus brought before its time, 
a judgment in the first action is no bar to a second suit, 
after the cause of action matures. Macfarlane v. Cush- 
man, 21 Wis. 406; Bult v. Hopkins, 7 Johns. 22; Gray 
a. Dougherty, 25 Cal. 266; Quackenbrush ov. Ehle, 5 
Barb. 469; University ». Maulisby, 2 Jones Eq. 241; 
Bigelow on Estop., 32 N.; 1 Greenl. Evid., sec. 530; 
Woodbridge v. Banning, 14 Ohio St. 328. 

With the understanding then that the affirmance of 
the judgment will not prejudice the future assertion of 
her rights, and upon the condition aforesaid, we affirm 
the judgment. All concur. 





Waite V. SHELL e¢ al., Appellants. 


1, Revenue Law: TAX DEED: STATUTE. The revenue law of 1872 
(W. S. 1872, p. 1204. sec. 214), which provides that the holder of a 
tax deed, who has been defeated in ejectment, shall have, except 
in the cases enumerated in the statute, a special judgment against 
the land sought to be recovered for the full amount of the taxes paid 
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by him, contemplates cases where no title passed to the purchaser, 
because of the failure of the officers to comply with the law govern. 
ing such sales for taxes. 





The policy of the law in such cases is to 
secure to the purchaser a lien for the taxes paid. 


Appeal from Audrain Circuit Court.—Hon. Etisan 
Rosrnson, Judge. 


AFFIRMED. 
Ira Hall for appellants. 


(1) There is no law or evidence to support the 
judgment. No wate sale of the land was shown. Rey- 
enue Law 1873, secs. 193-5, 217, 219; Abbott v. Linden- 
bower, 42 Mo. 163; toart v. Davis, 76 Mo. 129; Cooley 
on Taxation, 322, 323, 324. (2) The certificate of pur- 
chase was not competent by itself to prove a sale. Be- 
sides, by the statute, it was a nullity ; for more than four 
years had elapsed since the alleged sale and plaintiff did 
not ‘‘ take out’’ the deed authorized by section 217 of the 
revenue law of 1872. See secs. 208, 220, pp. 125, 130. 
The deed authorized must recite a sale of the land for 
the satisfaction of a judgment rendered against it for 
delinquent taxes, which the deed introduced did not do. 
So defendant’s declaration number seven should have 
been given. Williams ». McLanahan, 867 Mo. 499; 
Blackwell’s Tax Titles, cited in opinion. (3) The tax deed 
was improperly admitted in evidence. It showed no sale 
of the land, consequently was evidence of nothing as 
against defendants or the land in question. The deed 
must correspond in every essential particular with that 
prescribed by section 217, p. 128, laws 1872, in order to 
have any validity. (4) The delinquent tax receipts 
read in evidence were evidence only that plaintiff had 
paid so much money to the collector. They were not 
evidence that the land was delinquent for taxes. The 
collector’s books, or his ‘‘ land delinquent list,’’ returned 
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according to law would be the only competent evidence 
of that. Revenue Law, 1872, secs. 134-6. (5) Even if 
plaintiff’s claim for taxes were valid, it is barred by the 
statute of limitations, more than five years having elapsed 
since his alleged last payment. (6) Defendant was an 
janocent purchaser in any light. Although he may have 
seen the deed of record in 1881, when he purchased, it 
being void as to the land in not showing a sale of it, it 
was no notice of any claim against it. (7) Were plain- 
tiff’s claim otherwise free from objection he has been 
guilty of inexcusable laches in waiting for more than five 
years, and until after plaintiff had purchased it, before 
asserting a claim. His claim isstale. Bliss ». Pritchard, 
67 Mo. 181: 1 Pomeroy’s Equity, secs. 418-19. (8) De- 
fendant’s declarations of law refused should have been 
given and judgment rendered for defendants. 


Macfarlane & Trimble and S. M. Edwards for re- 
spondent. 


(1) The statute (sec. 219, page 1206, Wag. Stat.) is 
remedial, and should receive an equitable construction. 
Cooley on Taxation, 371, 374, and authorities cited. 
(2) A recovery under section 219 does not depend upon 
a valid deed, or proceedings which would make a sale 
valid, but depends exclusively on payment of taxes, re- 
ceiving a deed purporting to convey title, and being de- 
feated in the suit. Lindsay v. Fay, 25 Wis. 462. 
(3) Defendant could only interpose these defences: 
first, that the land was not subject to taxation ; second, 
that the taxes were paid before the sale; third, that the 
land had been redeemed. Sec. 219, supra. (4) The 
judgment was in exact conformity to section 192. The 
list of land upon which judgment was rendered, would 
not appear upon the general record of the county court. 
The judgment was pronounced upon the list filed by the 
collector under section 190. After judgment, the judg- 
ment with ‘‘ the list,’ was copied in a special judgment 
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book, as provided by section 190. The judgment and sale 
wereregular. (5) The payment of subsequent taxes wag 
not voluntary. Section 210, page 1203, Wagner’s Stat- 
utes, required it. 


BLaAck, J.—This was an action of ejectment for one 
hundred and sixty acres of land in Audraincounty. The 
action was commenced on April 17, 1882. Final judgment 
was rendered for defendants October 18, 1882. The 
plaintiff’s title was a collector's tax deed. At the same 
term at which judgment was rendered plaintiff filed his mo- 
tion for judgment for the taxes paid by him at the tax sale 
and for the two succeeding years, which was sustained, 
and the amount thereof, with interest, etc., made a lien 
on the land, from which defendants appealed. The ey- 
idence on this motion shows a judgment of the county 
court made on the 20th of July, 1874, upon the delinquent 
list for 1873 ; a certificate of a sale made by the collector 
on October 5, 1874, which certificate is dated October 6, 
1874; and a collector's tax deed, dated December 16, 
1876, acknowledged and recorded July 27, 1877. General 
objections were made to the introduction of the certificate 
and tax deed, but for anything pointed out they are in 
substantial compliance with the statute. The tax judg- 
ment was entered up, as we understand the record, in the 
general records of the court, without any description of 
the property, upon this production of the delinquent list, 
which is identified by the judgment, whereas the statute 
contemplates that the judgment will be entered up on 
the delinquent list, so as to become a part thereof. 

Section 219, p. 1206, Wagner’s Statutes, after de- 
claring that the tax deed shall be prima facie evidence 
that every act and thing required to be done by the act 
had been done, provides: ‘‘ And if the holder of the tax 
deed * * * be defeated in an action by or against him 
for the recovery of the land sold, the successful claimant 
shall be adjudged to pay such party claiming under the 
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tax deed, except in cases where the land was not subject 
to taxation, or the taxes for which the same was sold 
were paid before the sale, or it has been redeemed accord- 
ing to law, the full amount of all taxes paid by the tax 
purchaser on such lands at the time of the purchase, and 
all subsequent taxes paid by him; * * * which judg- 
ment shall be a lien upon the real estate in controversy, 
and may be enforced by execution as in other cases of 
judgments and decrees of such court.”’ 

The defendants contend that the judgment is fatally 
defective, and because of this, and that the tax deed did 
not convey the title, there can be no recovery of these 
taxes paid out; in short, the proceeding must be regular 
to entitle claimant to the relief granted in this case. This 
line of argument at once sets at defiance and nullifies the 
statute above quoted ; for if the proceedings are regular, 
the tax purchaser will get the title, and he could not 
rightfully be defeated in any action by or against him to 
recover the property. The statute contemplates that 
eases will arise where for failure of the officers to comply 
with the law, no title will pass by the sale. The policy 
of the law is in such cases, to secure to the purchaser a 
lien for the taxes paid. No claim is made that this prop- 
erty was not subject to taxation, or that the taxes have 
been paid by the owner, or that they were unjust. Stat- 
utes like that under consideration are found in the laws 
of many of the states. They stand upon grounds of 
broad equity, are remedial. The owner of the property 
cannot rightfully complain if he is thus required to dis- 
charge his share of the public burdens, though the sale 
be invalid. Cooley on Taxation, 374; Coonradt ». 
Myers, 31 Kas. 30; Arm v. Hoppin, 25 Kas. 707 ; 28 Kas. 
99, 414. 

The judgment of the circuit court is affirmed. All 
concur. 
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Vos_ER, Surviving Partner, v. Brock, Executor, 


Probate Court: LimiTaTIoNs. In a proceeding by a creditor 
against an estate to subject its lands to the payment of an allow. 
ance in his favor, the fact that such allowance was made by the 
court rebuts any presumption arising from the evidence that the de. 
mand was not presented within the statutory time. 


Executor: SALE OF LANDS TO PAY DEBTS. An executor cannot re 
sist an order of sale of land to pay an allowance against the estate, 
for the reason that no legal notice was given of the presentation of 
the demand, when the record of the probate court recites that due 
proof of such notice was given, 


Executor, Removal of from State. Where one of two execa- 
tors removes from the state and thereby becomes disqualified to act, 
and the probate court treats the other as the sole testamentary rep- 
resentative, this will discharge the non-resident executor without a 
formal entry to that effect. 


Sale of Land to Pay Debts: PAROL EVIDENCE. When the record 
of the probate court shows the regular allowance of a demand 
against an estate, and the order of sale, and there is no personal 
property to satisfy the debt, such order of sale, on appeal to the 
circuit court, cannot be defeated by parol evidence affecting the 
propriety of the allowance. 


Appeal from Cass Circuit Court.—Hon. N. M. Givay, 
Judge. 


AFFIRMED. 


Wooldridge & Daniel for appellants. 


. 

(1) The coustable had no power out of the county 
in which he was elected and resided to serve notice on 
the executors. And, further, to render such service good, 
when made by an officer qualified to make it, each of 
the executors should have been served with a copy. 
There was no affidavit of the service. R. S., sections 
199, 654, and 2843. (2) Even if the executors had 
been legally notified of the presentation of the de- 
mand, they were notified to appear at Pleasant Hill, and 
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not at Harrisonville, where said claim was allowed. Laws 
of 1867, p. 87, sec. 11. (3) The court erred in receiving 
in evidence the instrument purporting to be a note exe- 
cuted by the testator without proof of its execution. R. 
g,, sec. 3654. Also in admitting evidence of witnesses, 
Terrell and Wheeler, to contradict and impeach defend- 
ant executor on a collateral and irrelevant matter. 
MecKern ». Calvert, 59 Mo, 243; 1 Greenl. Ev., sec. 455. 
The promises of the executor to pay were not competent 
to bind the estate. Leaper et al. vo. McGuire, 57 Mo. 
360. (4) The court erred in ordering that one only of 
the executors proceed to sell, the letters of the one who 
had become non-resident never having been revoked. 
R. S., sec. 10 ; State ex rel. v. Rucker, 59 Mo. 17; State 
ex rel. v. Green, 65 Mo. 328. 


W. J. Terrell for respondent. 


(1) The common pleas court of Cass county, in which 
said demand was allowed, was a court of record, and 
had exclusive original jurisdiction in all matters per- 
taining to demands against estates of decedents, and its 
judgments are conclusive in all collateral proceedings, 
until set aside. See session acts 1867, p. 86, sec. 4; 
Johnson v. Beazley, 65 Mo. 250, 254; Sims v. Gray, 66 
Mo. 613, 616; Julian v. Ward, 69 Mo. 153; Henry », 
McKerlie, 78 Mo. 416. (2) Service by constable is pre- 
sumed to have been within his county unless positively 
and clearly proven to have been elsewhere, and there is 
only hearsay to the contrary. The gist of the matter is 
the receiving of a copy of demand with notice of pre- 
sentation. Sec. 5, G. 8., p. 202. (3) The note and allow- 
ance indersed thereon was legal evidence, the execution 
of the note having been established by the judgment of 
the common pleas court. It was also a paper identified 
by endorsement of the clerk of said common pleas court 
in said cause, and competent, therefore, as_ evi- 
dence. Hickman v. Griffin, 6 Mo. 37; North v. Walker, 
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66 Mo. 453. (4) The case was tried by the court and the 
judgment should not be reversed, there being evidence 
to support the finding. Blumenthal v. Torrent, 40 Mo. 
159 ; Hwing v. Gass, 41 Mo. 492; Snyder v. Burnham, 
77 Mo. 52. (5) The common pleas court had power to 
transfer the cause. The action of the probate court, in 
finding the fact that appellant was duly notified of peti- 
tion of sale of real estate, and that said former ¢o- 
executor, 8S. E. Brock, was a non-resident of the state, 
and making order of sale against appellant, was in effect 
a revocation of the letters of said 8. E. Brock. It was 
in the court having jurisdiction. State ex rel v. Rucker 
et al., 59 Mo. 24. (6) Again, the question was not raised 
below. No motion in arrest of judgment was made, and 
if the judgment of the circuit court be defective it is not 
prejudicial to the rights of appellant, and this court 
should render the proper judgment here. No statute of 
limitation bars relief. Ranney v. Thomas et al., 45 Mo. 
111; Worth v. Walker, 66 Mo. 460; North v. Walker, 2 
Mo. App. 174; Bray v. Seligman, 75 Mo. 40. 


DeArmond, C.—Davis and Vosler, having obtained 
the allowance of a demand against the estate of John 
Brock, deceased, then, in 1871, in the hands of John C. 
Brock and 8S. E. Brock, executors of said deceased, in 
1877 petitioned the probate court of Cass county, having 
charge of said estate, for an order for the sale of certain 
real estate of the deceased to pay their allowed demand. 
After many continuances and delays the order of sale 
was made, and defendant, John C. Brock, as the only 
acting executor, said 8S. E. Brock having long before re- 
moved from the state and acquired a residence in another 
state, appealed to the circuit court, and, the action of the 
probate court being affirmed, he appealed to this court. 
The executor resisted the order on the ground that the 
allowance to Davis & Co. was made without notice to the 
executors of presentation of the demand, and because 
the demand was presented to the common pleas court at 
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Pleasant Hill, and the cause thence transferred to Harri- 
sonville, without the knowledge or consent of the execu- 
tors, and the allowance made at Harrisonville without 
jurisdiction. Also, that the demand was not allowed or 
exhibited within the statutory period within which de- 
mands against the estates of deceased persons must be 
exhibited. Evidence was introduced by each party on 
the question of notice. Appellant objected to much of 
that introduced by the plaintiff, and urges his objection 
here. Davis died since the cause reached this court, and 
the action was revived in the name of Gilbert Vosler, as 
surviving partner, plaintiff. 

I. There is nothing in the record to show when, if 
at all, notice was given by the executors of their taking 
charge and beginning the settlement of the estate of their 
testator; so the question of limitations does not arise. 
Even if it appeared prima facie that the claim was not 
exhibited in time, its aHowance by the court would rebut 
the presumption. 

II. The court had jurisdiction of the subject-matter. 
Ks records recite: ‘‘ Now come the plaintiffs aforesaid 
by their agents, and file in court proof that defendants 
had been duly notified of the presentation of said plain- 
tiffs’ demand, and this cause is continued until the No- 
vember term of this cowrt, A. D., 1871.” Adso, the 
foHowing appears as entered of record November 8, 1871, 
in the proceedings of said eourt at Harrisonville: ‘‘Now 
come the plaintiffs aforesaid and again present their de- 
mand for allowance against said estate, they having here- 
tofore, te-wit: om the 11th day of August, 1871, filed 
their demand and also filed proof that defendants had 
been duly notified that plaintiffs would present their de- 
mand,” etc. Acts 1867, p. 87. Upon this record as to 
notice, the allowance may well stand. Much less would 
be sufficient to support it. Brooks ». Duckworth, 59 
Mo. 48. 

Ill. Fhe one executor having removed from the 
state, the court treated the other as the sole testamentary 
Vou. 84—37 
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representative of the deceased, and thus, in effect, dig. 
charged the one who became disqualified by non-regj- 
dence (State ex rel. ». Rucker, 59 Mo. 17), although ne 
formal entry to that effect appears. ‘‘ Acts done which 
pre-suppose the existence of other acts to make them 
legally operative, are presumptive proof of the latter,” 
Johnson v. Beasley, 65 Mo. 250. 

IV. In this view it is not important whether incom. 
petent evidence was or was not admitted on the question 
of notice, or no notice, of the presentation of plaintiff’s 
demand. The record shows the demand was regularly 
allowed, and the order of sale (there being no personal 
property of the estate out of which to satisfy the judg. 
ment), would naturally follow. It could not be stayed 
by parol evidence tending to show that there never 
should have been such judgment of allowance. In Brooks 
». Duckworth, supra, the allowance, much less formal 
than the one in this case, was declared safe against a 
direct and timely attack upon it. But even if the evi- 
dence to which the defendant objects were excluded, that 
then remaining, if competent for the purpose, would not 
be sufficient to nullify the judgment of allowance, to 
satisfy which plaintiff asked for the sale of the real estate 


of the deceased. 
The judgment should be affirmed. All concur. 


MICHAEL, Appellant, v. Jones, Administratriz. 


Agent: WANT OF AUTHORITY OF : PERSONAL LIABILITY. The bare — 
want of authority in an agent or trustee to bind the persons or 
estates for whlch he assumes to be acting, does not render him in- 
dividually liable, where the facts and circumstances indicate that 
no such liability was intended by either of the parties. 


Where all the facts are known to both 
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_a 
parties, and the mistake is one of law as to the liability of the prin- 
cipal, the fact that the principal cannot be held is no ground for 
charging the agent with liability. 


Appeal from St. Louis Court of Appeals. 


AFFIRMED. 
James Taussig for appellant. 


(1) Jones, the defendant’s intestate, had no right 
under the law, to carry on the business of his ward, or 
to make the estate of his ward liable for debts contracted 
in continuing and conducting such business. Hachange 
Bank v. Tracey, 77 Mo. 594; Michael v. Locke, 80 Mo. 
548. (2) Having no such right, he became personally 
liable to the plaintiff. (@) Where a person assumes to 
act for or in behalf ef another without authority, an 
action can be maintained on the contract against the 
person improperly acting as agent. Jones was liable to 
the plaintiff for the value of property delivered to him if 
he had no power to bind Joseph H. Locke. Byars »v. 
Doores, 20 Me. 284; Lapsley v. McKinstry, 38 Mo. 247; 
Blakeley v. Bennecke, 59 Me. 193; Wright v. Baldwin, 
51 Mo. 269 (discussing Smout v. Illberry, 10 M. & W.1.); 
1 Parsons on Cont. (6 Ed.) *67, notes. 1 Wharton on 
Agen. § 523; Hill v. Banister, 8 Cow. 31; Swmmner ov. 
Williams, 8 Mass. 162; Grafton Bank v. Flanders, 4 
N. H. 239 (and eases cited in opinion), see page 245 as to 
moral estoppel, and page 249 as to liberal rule to be 
applied as te remedies where sound legal principles sup- 
port a case. 1 Am. Lead. Cas. (5 Ed.) *p. 636-8, N ; 
Rathbon ». Budlong, 15 John. (N. Y.) 1-3. An agent is 
liable on contract, and the burden is on him to show he 
had authority. Meech v. Smith, 7 Wend. 315-19; 
Bay v. Cook, 2 Zabriskie (N. J.) 343. Where words of 
apretended agent, stripped of language he had no right 
to use, import a Hability, he can be held, and it is im- 
material that both parties are in a position to judge as 











580 SUPREME COURT OF MISSOURI, 





Michael v. Jones. 





——— 


to extent of authority. 2 Smith’s Lead. Cas., p. 366-7 ; 
Thatcher v. Dinsmore, 5 Mass. 299. Jones was nota 
mere agent but a trustee, and as such personally liable, 
Hill on Trustees (8 Am. Ed.) 535-6; Perry on Trusts 
(3 Ed.) § 454; Schouler on Dom. Rel. 457; Rittenhouse », 
Ammerman, 64 Mo. 200; Merritt v. Merritt, 67 Mo. 156, 
(3) The instruction given by the circuit court for the 
defendant was against the evidence which was uncon. 
tradicted and to the effect that Jones promised to pay 
for the wood delivered by the plaintiff. The promise of 
a guardian to pay his ward’s debts is not collateral within 
the statute of frauds, and, therefore, it need not be ex- 
pressed in writing. Schouler’s Dom. Rel. (2 Ed.) *464-6, 


A. R. Taylor for respondent. 


Martin, C.—The plaintiff alleges in his petition 
that he sold and delivered te Robert L. Jones in his life- 
time large quantities of wood of the price and value of 
$6,525.35, and that after deducting all credits and pay- 
ments on account thereof, there remains a balance still 
due him in the sum of $2,932.25, for which he asks judg- 
ment. The answer in the case was filed before the death 
of Mr. Jones. In it he denies the allegations of the 
petition, except as thereinafter stated by him. He pleads 
as a defence that the wood, for the price of which plain- 
tiff sues, was sold and delivered to him as guardian of 
Joseph H. Locke, an insane person, whose estate and 
body he had charge of as guardian, by virtue of appoint- 
ment of the probate court; that at the time of the sale 
thereof plaintiff knew that defendant was acting only in 
the capacity of guardian, and not otherwise ; that at the 
time of such sale the agreement and understanding be- 
tween plaintiff and defendant was that defendant was in 
no wise to be personally bound to pay for said wood, 
and that the plaintiff relied wholly upon the estate of 
said Locke for his pay, and never intended to hold de- 
fendant individually liable therefor. He also alleges. 
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that none of said wood was received to his use or benefit, 
put that it was all received to the use and benefit of the 
estate he had in charge. 

The issues thus raised were tried by the court with- 
out the intervention of a jury, and judgment was ren- 
dered in favor of defendant, who is the widow and 
administratrix of said Robert L. Jones. The plaintiff 
appealed from this judgment, accepting an affirmance 
pro forma im the St. Louis court of appeals. It is proper 
for me to mention im this connection that the plaintiff 
instituted an action in equity against the assets of the 
estate of said Locke in the hands of Mr. Lancaster, who 
had succeeded Mr. Jones as guardian, for the same wood 
mentioned in this case, alleging im his petition substan- 
tially the material facts pleaded speciaHy in the defend- 
ant’s answer. In his petition he averred that the wood 
was sold and delivered for the use and benefit of the 
estate of said Locke, in the business of manufacturing 
lime and cement, which the guardian of said estate 
undertook to carry on, and did carry on after the death 
of said Locke, for the benefit of his wife and children, 
the beneficiaries of his estate. On appeal to this court 
it was held that the guardian had no authority as such, 
to subject the assets of the estate under his charge to the 
risks and hazards of the manufacturing business under- 
taken by him, and that the plaintiff, furnishing his wood 
with full knowledge of the guardian’s want of power to 
imcur new obligations, acquired no lien upon the assets 
of the estate. Michael v. Locke et al., 80 Mo. 548. The 
facets under which the wood was alleged, in the previous 
ease, to have been sold and delivered to the estate, are 
ignored in the petition in this case, and the guardian is 
called upon to pay for the wood as if sold to him in his 
individual capacity and devoted to his private use. 

In support of his case, the plaintiff urges that where 
@ person assumes to act for or in behalf of another, with- 
eut authority, an action can be maintained on the con- 
tract against the person improperly acting as agent. 
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From this he concludes that Jones must have been liable 
to plaintiff for the value of the property delivered to him, 
if he had no power to bind the estate in his charge. If 
the bare want of authority in the agent or trustee to bind 
the person or estate for which he assumes to be acting, 
renders him individually liable, irrespective of facts and 
circumstances indicating that no such liability was eon- 
templated by either party, then the plaintiff is entitled 
to judgment upon the facts admitted in the answer. , But 
I am satisfied that under the best considered modern de- 
cisions the principle invoked by the plaintiff cannot be 
carried to such an extent. The true rule, I think, is 
stated in Western Cement Co. ». Jones, 8 Mo. App. 373, 
to this effect ‘‘ that where all the facts are known to both 
parties, and the mistake is one of law as to the liability 
of the principal, the fact that the principal cannot be 
held is no ground for charging the agent with liability.” 
To the same effect is Humphrey v. Jones, 71 Mo. 62. In 
the present case there is no pretense that the guardian 
made any misrepresentation ef fact, or was guilty of any 
conceahnent relating to his authority to contract with 
plaintiff. Fhe evidence indicates clearly that both 
parties believed in good faith that the estate of Joseph 
H. Locke was responsible for the wood purchased by de- 
fendant im his capacity of guardian. Acting upon that 
faith, the guardian paid the plaintiff the greater portien 
of his debt from the assets of the estate. The simple 
fact that both parties were mistaken in the law about the 
authority of the guardian, ought not to render the guar- 
dian liable individually, in the absence of any promise 
to that effect by him, and when it is apparent that no 
benefit has been received by him. 

The plaintiff undoubtedly could recover by establish- 
ing a lawful promise on the part of the guardian to be 
responsible individually, or by developing such facts and 
circumstances surrounding the sale and delivery of the 
wood as might prove that the credit according to the 
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understanding of the parties, was really given to the 
guardian and not to the estate in his charge. This view 
of the law was conceded by the court in an apt declaration 
applicable to the evidence before him: ‘‘The court de- 
clares the law to be that if the plaintiff sold the wood to 
Robert L. Jones in his capacity as guardian of Joseph H. 
Locke, and did not intend to hold Robert L. Jones per- 
sonally bound for the price of the wood, at the time of 
the sale, then plaintiff cannot recover.’’ In rendering 
jadgment for defendant the court must have been satis- 
fied that the plaintiff did not, as a matter of fact, intend 
to hold Robert L. Jones personally bound for the price 
of the wood at the time of selling the same. There is 
ample evidence in the record to sustain this finding ; 
accordingly the judgment is affirmed. All concur. 





CLARKSON v. THe Wasasu, Sr. Lovts anp Pactrro 
RAILWAY Company, Appellant. 


Railroad: KILLING STOCK: STATEMENT. A statement, under the fifth 
section of the damage act (R. S., sec. 2124) against a railroad for 
killing stock, is insufficient which does not allege that the injury 
occurred at a place where the railroad track might have been en- 
closed by a lawful fence, 


Appeal from Montgomery Circuit Court.—Hon. Evisan 
Rosinson, Judge. 


REVERSED. 
George S. Grover for appellant. 


(1) As a statement of a statutory cause of action, 
the complaint is insufficient. Swearingen v. R. R., 64 
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Mo. 73; Hdwards v. R. R., 66 Mo. 567; Wallace >», 
R. R., 74 Mo. 594; Wymore v. R. R., 79 Mo. 247; John- 
son 0. R. R.,76 Mo. 554; Nance v. R. R., 79 Mo. 196. 
(2) The court erred in overruling defendant’s demurrer 
to the evidence. (3) The court also erred in giving 
erroneous instructions and in refusing instructions which 
properly declared the law. Buel v. Transfer Co., 45 
Mo. 562; Otto v. Bent, 48 Mo. 23; Pricev. R. R., H 
Mo. 508. 


Hughlett, Hughes & Johnson for respondent. 


The complaint is a good statement of a cause of 
action under the fifth section of the damage act. Scott 
® R. R., 75 Mo. 136; Iba v. R. R., 45 Mo. 470; Calvert 
vo. R. R., 38 Mo. 467; Powell v. R. R., 35 Mo. 457; 
Brown v. R. R., 33 Mo. 309. 


Ewine, C.—This action was instituted on the twenty- 
ninth day of January, 1882, before a justice of the 
peace in Montgomery county, Missouri, to recover the 
sum of fifty dollars, for a horse alleged to have been 
killed by one of defendant’s trains on the twenty-fifth 
day of October, 1881, upon the following statement : 

‘*Plaintiff for his cause of action states that on or 
about the twenty-fifth day of October, 1881, defendant 
was, and is now, a corporation, duly incorporated under 
the laws of the state of Missouri. That defendant, as 
such corporation, was, on the twenty-fifth day of 
October, 1881, the owner and occupier of a certain rail- 
road knowrz as the Wabash, St. Louis and Pacific Rail- 
way Company, running through Montgomery county, 
Missouri, and of certain cars and locomotives running 
thereon. That plaintiff was then the owner of one horse, 
of the value of fifty dollars, which horse, without any 
fault of plaintiff, strayed upon the track of said rail- 
road, at a point in Upper Loutre township, Montgomery 
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county, Missouri, where the same was not enclosed by a 
jawful fence, and where the same is not crossed by any 
public highway, and in consequence thereof was negli- 
gently struck by defendant’s engine, cars, and train, and 
killed, to plaintiff’s damage of fifty dollars. Where- 
fore, plaintiff says that by reason of the premises he is 
damaged fifty doHars, for which he asks judgment. 

There was a trial before the justice and judgment for 
plaintiff. The case was appealed to the circuit court 
where there was again judgment for plaintiff, and the 
defendant brings the case here by appeal. 

I. The first question presented is as to the suffi- 
ciency of the statement. H is an attempt to state a 
cause of action, as is admitted by respondent in his 
brief, under the fifth section of the damage act, now sec- 
tien 2124, Revised Statutes, 1879. In Tiarks »v. St. L. & J. 
M. Ry. Co., 38 Mo. 48, this court said: ‘‘The fifth sec- 
tion of the damage act was designed to furnish an 
inducement for the roads to fence their track, where it 
was not deemed absolutely necessary to compel them to 
do so. By that section, if the road is not fenced, and 
animals are killed at a place where the law does not 
require fences te be erected, the law raises the inference 
of negligence, and the corporation will be liable.’ This 
section, 2124, does not regaére railroads to fence their 
track anywhere. Hé@wards v. H. & St. Jo. R. R. Co., 66 
Mo. 567. And henee they are not liable for injury to 
stock under that seetion, unless the injury occurred at a 
place where there was not a lawful fence in fact; and 
also at a place where the company might or could fence, 
if it is so desired, and also at a place other than the 
crossing of a public highway. For example: A railway 
is not permitted to fence its track at a public crossing ; 
nor is it required or permitted to fence where it runs 
through incorporated towns laid off into streets and 
thoroughfares ; nor to fence up their stations. Lloyd». 
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P. R. R. Co., 49 Mo. 199; Iba vo. H. & St. Jo. R. R. 
Co., 45 Mo. 469; Edwards v. H. & St. Jo. R. R. Co., 66 
Mo. 567. And hence, at those places it would not be 
liable for injury to stock under section 2124. A state- 
ment, therefore, to be sufficient under this section must 
contain, first, the affirmative necessary allegations, and 
must negative the exceptions in the statute, and allege 
that the injury occurred at a place where there was no 
lawful fence ; second, at a place where such fence could 
be made by the company if it chose to do so; and, third, 
at a place other than the crossing of a public highway. 
These are the conditions under which a recovery may be 
had under section 2124. Hdwards v. H. & St. Jo. R. R. 
Co., 66 Mo. 567; Wymorev. H. & St. Jo. R. R. Co., 79 Mo. 
247; Tiarks v. St. L. & I. M. R. R. Co., 58 Mo. 45; Rus- 
sell v. H. & St. Jo. R. R. Co., 83 Mo. 507. 

The statement under consideration, it will be ob- 
served, negatives two of these requisites, to-wit: 
‘*Where the same was not inclosed by a lawful fence, 
and where the same is not crossed by any public high- 
way ;”’ but it fails to allege that the injury occurred at a 
place where the track of the railway ‘‘may be inclosed 
by a lawful fence.’’ In the light of the authorities 
quoted the statement must be held to be defective and 
insufficient. 

It will not, therefore, be necessary to look farther 
into the questions raised in the case. The judgment 
below is reversed and the case remanded. All concur. 
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Rute e al., Plaintiffs in Hrror, v. MauPtn e¢ al. 


Will : EVIDENCE : DECLARATIONS OF TESTATOR. Declarations of a testa- 
tor, made before and after the execution of the will, are admis- 
sible in evidence in a suit to contest its validity when the condition 
of the testator’s mind or the state of his affections are in issue. 
Such declarations are then received as external manifestations of 
his mental condition. and of the state of his affections, and not as 
evidence of the truth of the facts he stated. 


Error to Franklin Circuit Court.—Hon. A. J. Seay, 
Judge. 


AFFIRMED. 
Comingo & Slover for plaintiffs in error, 


(1) The declarations made by the testator to the 
witness Maupin, before and after the execution of the 
paper propounded as his will, were not competent evi- 
dence. Gibson v. Gibson, 24 Mo. 227; Cawthorn ». 
Haynes, 24 Mo. 237; Spoonmore v. Cables, 66 Mo. 579 ; 
Trustees v. Peaslee, 15 N. H. 330; Greenleaf on Ev., see. 
290. Itis impossible to tell the impression the declarations 
made on the jury, and if it wasincompetent it was error to 
admit them. Ready v. Steamboat, 20 Mo. 264 ; Anderson v. 
Rome, etc., R. R., 54 Mo. 334; Belden v. Nicolay, 4 E. D. 
Smith 17; Thompson v. Wilson, 34 Ind. 94; Morgan ». 
State, 31 Ind. 94; Ellingwood v. Bragg, 52 N. H. 488; 
Mussey v. Mussey, 14 Wis. 346 ; State Bank v. Dutton, 
11 Wis. 370. The fourth instruction asked by plaintiffs 
should have been given. It correctly states the law with 
reference to undue influence, and the law on that subject 
is not correctly stated in any of the other instructions 
given, nor indeed is it stated at all. The second instruc 
tion given for defendants should have been refused. It 
is a comment on the evidence and misleading. 
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Crews & Booth for defendants in error. 


(1) The court did not err in admitting proof of the 
declarations of the testator made before and after the 
execution of the will. They were admissible as showing 
the state of the affections of the testator and his purposes 
in making the will. Gibson v. Gibson, 24 Mo. 227; Cay. 
thorn v. Haynes, 24 Mo. 236; Spoonmore v. Cables, 6% 
Mo. 579 ; Mueller v. St. Louis, etc., 5 Mo. App. 390; s. o, 
73 Mo. 243; Thompson v. Stump, 62 Mo, 275. (2) There 
was no evidence to show undue influence. Spoonmore », 
Cables, 66 Mo. 579. The existence of undue influence, 
unless the will was procured thereby, is immaterial, 
Brinkman v. Rueggesick, 71 Mo. 553. (3) There was no 
error in the instructions. 


Buiack, J.—On September 7, 1867, Daniel Maupin 


made and executed a paper writing as and for his will, 
He thereby gave to each of his four daughters seven hun- 
dred dollars, and the balance of his property, consisting 
in part of a farm, he devised to his son James, making 
provision for the support of his widow. He died in 1880, 
when the will was proved in common form. The daugh- 
ters bring this suit, joined with their husbands, against 
James and the widow, to contest the will, and to that 
end they allege that Daniel Maupin, at the date of the 
will, was not of disposing mind, and that it was procured 
by the undue influence of James Maupin. An issue of 
will or no will was framed and submitted toa jury. The 
verdict was for the will and a judgment was entered in 
accordance therewith, to reverse which the plaintiffs, 
sued out this writ of error. 

Daniel Maupin was a farmer, and, in a small way, 
carried on a blacksmith shop, and sometimes made chairs, 
tables and the like fer the neighbors. His first wife died 
in 1860. He married the second time in 1863. At the 
date of the will the daughters were married and lived to 
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themselves. James lived with the father and worked on 
the farm to the death of the father. In 1856 Daniel 
Maupin received a sunstroke which for a time severely 
affected his mind. There was much evidence to the effect 
that at the date of the will he was competent to, and did 
then, and for a period of several years thereafter, attend to 
his own business affairs. He was some sixty odd 
years of age at the date of the will. His general health 
was fair, though he had several spells of sickness at the 
date of the will. There was some evidence tending to 
show that his health and mind were then failing. The 
disposition he had made of his property by the will seems 
to have been well understood in the family at all times 
after it was made. 

1. William Maupin testified, without objection, to 
conversations with the testator in 1863, 1876 and 1878, 
in the first of which conversations he declared his inten- 
tion to give the girls seven hundred dollars each, and 
to give the balance of his property to James. In the 
others he stated that he had done this. The conversa- 
tion in 1876 took place at the house of the witness, when, 
among other things, Daniel Maupin stated his reasons 
for making the will as he did, were that some of the 
children had not treated him right at the time he married 
his second wife, and had taken things that he thought 
belonged to him. The witness then stated that he thought 
the mental condition of the testator was good. This tes- 
timony as to What was said by way of giving the reasons 
for making the will was admitted over the objections of 
the plaintiff. 

When and for what purposes the declarations of the 
testator may be received in evidence was considered in 
Gibson v. Gibson, 24 Mo. 227. ‘Phe conclusion was there 
announced that these declarations, ‘‘so far as they are 
relied upon to furnish evidence of the facts they contain,” 
are but hearsay and should not be received, but they are 
“admissible when the condition of the testator’s mind is 
the point of contention, or it becomes material to show 
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the state of his affections, and they are then received as 
external manifestations of his mental condition, and not 
as evidence of the truth of the facts he states.’’ The rule 
as there stated has been foHowed without further com. 
ment. Cawthorn v. Haynes, 24 Mo. 237; Tingley ». 
Cowgill, 48 Mo. 291; Spoonmoere v. Cables, 66 Mo. 579, 
For the purpose of showing the mental condition of the 
testator and the state of his affections, such declarations 
are now generally admitted, whether made before’ or after 
the execution of the will. Shailor vo. Bumstead, 99 Mass. 
112; 1 Redfield on Wills, 548 (4 Ed.) Such deelara- 
tions, made long after the time to which the inquiry is 
directed, can be of but little value. They ought to have 
some direct eonnection with and tend to show the condi- 
tion of the mind at the time the will was made. The 
period of time over which such declarations may extend 
depends much upon the character of the unsouwndness of 
the mind alleged or attempted to be proved. If it be of 
short duration, as arising from drunkenness, the deelara- 
tions, to be of any value, must be near to the time when 
the act in question was performed. If, from old age or 
the like infirmity, a much wider latitude may be allowed. 
These declarations, made in 1876 and 1878, were of but lit- 
tle value and might have been excluded. The effort was, 
on the part of the contestants, to show that the testator’s 
mind was wholly reeovered from the sunstroke. Theevi- 
dence tended to show a fixed and settled purpose on his part 
to make a certain disposition of his property, and it also 
tended to show that he knew what he had done and was sat- 
isfied with that disposition of the property. Additional 
force is given to the evidence from the fact that the testator 
had had previous conversations with respect to the same 
matter with the witness. Besides this, the remainder of 
this and the other conversations were admitted without 
objection, and the whole examination on both sides took 
a wide range, and the cause ought not to be reversed be- 
cause of the admission of this evidence, even if it was 


remote. 
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2. The instructions with respect to testamentary 
capacity were most favorable to plaintiffs. The only 
evidence of undue influemce is such as may be inferred 
from the fact that James lived with and obeyed the direc- 
tions of his father and went for the witnesses to attest 
the will, though not present when it was written. This, 
standing alone as it does, does not tend to show undue 
influenee. It tends to shew no other influence than the 
law allows and commends in the family circle. The 
court, therefore, did not err in refusing to give plaintiff’s 
fourth instruction, and might well have refused to give 
any instructions upon the subject of undue influence. 
Those given by the court upen that subject could not 
have prejudiced the plaint?ffs. 

The judgment of the eirewit court is affirmed. The 
other judges concur, 


SrrrerT, Administrator, Appellant, v. Jonzs. - 


. Married Woman: CONTRACT: SEPARATE ESTATE. A married 

woman must be regarded as charging her separate estate in the act 
of contracting an obligation, unless a contrary intention is evidenced 
by her contemporaneous writing. 
——~: SEPARATE ESTATE: CHARGING OTHER PROPERTY. But if 
she in writing makes an express charge of the obligation upon other 
property, such act rebuts the implication, which would otherwise 
arise, of a charge on her separate estate. 


Appeal from Franklin Circuit Court.—D. Q. GALE, 
Esq., Special Judge. 


AFFIRMED, 


John R. Martin for appellant. - 


(1) The respondent was not entitled to recover on 
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his counter-claim or set-off. The action was commenced 
on October 4, 1877; the set-off pleaded was a note, dated 
January 25, 1876, payable two years after date. The 
whole record, including the jadgment itself, shows that 
this note was not due at the time of the commencement 
of the action. An off-set cannot be aHowed either in law 
or equity, or under the statute, waless it was due at the 
time of the commencement of the aetion ; and where the 
administrator is the plaintiff, the eanse of action inter. 
posed by the off-set mast have aeerued in the Hfetime of 
the intestate. R. S., secs, 3622, 3869; Waterman on 
Set-off (1 Ed.), see. 361, p. 427; Wastine, Adm’r, vo. Divian 
& Merriek, 42 Mo. 260; Reppy et al. v. Reppy et al., 48 
Mo. 571 And upon the foregoing view of the law, the 
court erred in refusimg to give the instruction asked by 
appellant, to the effeet that respondent could not recover 
on such counter-claim or off-set. (2) By giving the deed 
of trust on the homestead the wife negatived any intent 
on her part to change the policy. The true interpretation 
of the note and deed of trust, taken together, show that 
the only security intended to be pledged was the property 
conveyed. Kimm ». Weippert, 46 Mo. 582. (3) At the 
time of the execution of the note the policy of insurance 
was no such existing tangrble property as was capable 
of being bound thereby as the separate property of the 
wife. Charter Oak Ins. Co. v. Brant, 47 Mo. 419. 


Smith & Krauthoff for respondent. 


(1) The policy of insurance issued to Mrs. Wolf 
was a separate estate and subject to all the incidents of 
such an estate. R. S8., secs. 3296, 5981; Baker v. Young, 
47 Mo. 453; Pomeroy v. Ins. Co., 40 [ll. 402; Clafin v. 
Van Waggoner, 32 Mo. 252; Whitesides v. Cannon, 23 
Mo. 457; Coates v. Robinson, 10 Mo. 757; Pemberton %: 
Johnson,46 Mo. 342; Bank v. Taylor, 62 Mo. 338 ; Mor- 
rison v0. Thistle, 67 Mo. 596; Staly v. Ivory, 65 Mo. 74. 
(2) By executing the note Mrs. Wolf charged her sep 
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arate estate. Gay v. Thm, 69 Mo. 584; DeBaum v. Van 
Waggoner, 56 Mo. 437; Lincoln v. Rowe, 51 Mo. 571; 
Kimm v. Weippert, 46 Mo. 532 ; Cook v. Husbands, 11 Md. 
503; Koontz vo. Nabb, 16 Md. 549; Hmerick v. Cookly, 
35 Md. 188. A married woman can haye a separate es- 
tate in choses in action which can be reached in equity 
when she has created a charge on it. Gage v. Gates, 62 
Mo. 412. (3) Mrs. Wolf evidently intended to give 
greater security to the note by becoming a party to it, 
and this she could only do by binding her separate estate 
asafund which could be resorted to for its payment. 
Williams v. Jenson, 71 Mo. 681. Statutes of set-off are 
beneficial acts tending to prevent circuity of action and 
the speedy settlement of controversies, and courts have 
always given them a liberal eonstruction. Waterman on 
Set-off, sec. 24. And when one of the parties is dead, or 
insolvent, this is absolutely necessary to prevent gross 


injustice. Byles on Bills, 349; Temple v. Scott, 3 Minn. 
419. 


MartTIN, C.—The point in centroversy in this case 
arises on a counter-claim. Theodore Seifert, as adminis- 
trator of Mary Wolf, deceased, sued the defendant on a 
promissory note, payable to his intestate, in the sum of 
$2,300. ‘Fhe defendant, in his answer, admits the execu- 
tion and delivery, denying, however, that it remains un- 
paid. He pleads payments aggregating in amount about 
$1,850. He next pleads a counter-claim, wherein he dis- 
closes a promissory note in the sum of $453, executed by 
said imtestate, and William Wolf, her husband, payable 
to one John B. Busch, and by him endorsed and delivered 
to defendant. It is further alleged that at the execution 
and delivery of said last mentioned note, said Mary Wolf 
was possessed of a certain policy of insurance on the life 
of her husband in the sum of $3,000, which had been 
taken out by her husband in the Manhattan Life Insur- 
ance Company, of New York, as a provision for her in 
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the event of his death, and which inured to her as of her 
separate estate ; that after paying all premiums as they 
became due, said Wolf died, in 1877; and said policy 
matured and was collected by said Mary Wolf in her life 
time; that, upon her decease, the proceeds thereof passed 
into the hands of plaintiff, as her administrator, and re. 
mained in his hands as of her separate estate. It is 
averred that said Mary Wolf, by execution of said last 
mentioned note, intended to charge, and did charge her 
interest and estate in and to said policy, and to the pro- 
ceeds thereof with the debt and obligation evidenced by 
her said note, by reason whereof the same should be al- 
lowed as a counter-claim to the plaintiff’s demand and 
judgment rendered in defendant’s favor against said 
separate estate for any balance remaining unpaid. 

The plaintiff, by way of replication, alleges that the 
said note for four hundred and fifty-three dollars was ex- 
ecuted by said William Wolf and Mary, his wife, in con- 
sideration of an indebtedness of her said husband to said 
Busch; that to secure the payment thereof and in- 
terest thereon, said William Wolf and Mary, his wife, 
at the same date with the note, executed and delivered 
to one Krumsick, as trustee, a deed of trust of even date 
with the note, whereby they conveyed to said trustee 
certain lands and premises situated in Franklin county, 
which they were at the time occupying as their home- 
stead ; that by reason of said conveyance said Mary did 
not intend to charge, and did not charge her said estate 
in said policy of insurance. Plaintiff denies that she 
ever intended to charge or ever did charge her said in- 
terest in said policy. 

The facts, pleaded by both sides, appear in the evi- 
dence. The policy of insurance was dated December 19, 
1865, and reeited that the Manhattan Life Insurance 
Company of New York, in consideration of the annual 
payment of $173.34 by Mrs. Mary Wolf, insured the life 
of William Wolf for the sole use of the said Mary in the 
sum of $3,000, and agreed to pay to the said Mary, her 
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executors, administrators, and assigns, for her sole use, 
said sum of $3,000 within ninety days after proof of the 
death of the said William Wolf; and that in case of 
the death of the said Mary Wolf, before the death of the 
said William, the said sum of $3,000 should be payable to 
herchildren for theiruse. It wasadmitted that Mary Wolf, 
at her death, left children surviving her. The deed of 
trust described in the replication was given in evidence. 
It is dated January 5, 1876, and was recorded January 
26, 1876. It is signed by both husband and wife, and 
purports to convey by covenants of grant, bargain and 
sale certain improved lots in the town of Pacific, waiving 
and relinquishing all rights thereto under or by virtue of 
the laws of the state relating to the exemptions of home- 
steads. This conveyance is in trust to secure the note 
described in the counter-claim. The deed contains cove- 
nants to keep the building insured and to assign the 
policies of such insurance in the sum of five hundred 
dollars, at least, to the party of the third part as further 
security for the note. It was admitted by the defendant 
that the property covered by the deed of trust was the 
homestead of the grantors therein. 

K was admitted by plaintiff that at the time of the ex- 
ecution of said deed of trust, the property conveyed in it 
was already subject to two valid mortgages thereon, exe- 
cuted by said William Wolf and Mary Wolf, and that 
they were duly recorded. It was also admitted by plain- 
tiff that after the death of William and Mary Wolf, said 
real estate was duly sold under said prior mortgages, and 
failed to bring the amount of the debts secured therein. 
At the instance of defendant the court ruled that Mary 
Wolf, by execution of the note contained in the counter- 
claim, effected a charge upon the policy of insurance in- 
uring to her separate use, and that said charge was valid 
against the proceeds thereof in the hands of her admin- 
istrator, and accordingly allowed the counter-claim in its 
tull amount, giving iudgment in defendant's favor against 
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said proceeds, in the balance of $74.18, after deducting 
the plaintiff’s demand. 

I. Thus it will be seen that the only question pre- 
sented to us for determination is whether Mrs. Wolf, by 
signing the note contained in the counter-claim, effected 
an equitable charge upon the policy on the life of her 
husband, and upon the proceeds received by her after 
the death of her husband. The learned counsel for de- 
fendant contend that the policy by its terms inuring to 
her separate use, constituted a separate estate in her, 
and was subject, like any other separate estate, to be 
charged by her acts for debts and obligations contracted 
during coverture. This position is by no means free 
from doubt. Unquestionably, a married woman may 
charge with her debts and contracts her equitable sep- 
arate estate. But the interest and estate inuring to her 
under this policy are subject to a statute, which gives te 
her what may be termed a statutory separate estate, as 
distinguished from the equitable separate estate, so long 
recognized and protected by the courts. This policy was 
made in 1865; and at the date of her supposed charge 
upon it in 1876, her rights under it would seem to be 
subject to section 5981 (R. S., 1879), which is continued 
from the general statutes of 1865, with some slight changes 
in the terms and phraseology used. Section 5980 applied 
only to policies subsequently effected. This section 
(5981) recognizes in her a separate estate of a peculiar 
character. Its manifest object was to protect and pre- 
serve for herself and children a provision for their sup- 
port. Whether it is consistent with the policy of this 
statute, that she should have the power, during her hus- 
band’s life, of charging it with her debts incurred while 
under coverture may well admit of doubt. On account 
of the view taken by us in relation to the facts supposed 
to contain her intention to charge this estate it will not 
be necessary for us to decide this question. I will pass 
it by with a reference to some authorities bearing upon 
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it. Pomeroy v. Manhattan Life Ins. Co., 40 Tll. 398; 
Tilmeyer v0. Turnquist, 85 N. Y. 516; Williams »v. Wil- 
liams, 68 Ala. 405; Smillie vo. Quinn, 90 N. Y. 492; 
Leonard v. Clinton, 26 Hun 288; Charter Oak Life 
Ins. Co. v. Brant, 47 Mo. 419; Baker v. Young, 47 Mo. 
453. 

II. Conceding, for the purposes of argument, that 
the contingent interest of Mrs. Wolf in the policy and 
proceeds thereof, prior to her husband’s death, constitutes 
a separate equitable estate in her, I am satisfied from 
the evidence that she did not intend to charge it with the 
note in controversy, and that no such charge can be im- 
plied from her acts. Tam well aware that she must be 
regarded as charging her separate estate in the act of 
contracting an obligation, unless a contrary intention is 
evidenced by her contemporaneous writing. The charge 
is implied in the act of contracting the obligation. But 
if she, in writing, makes an express charge of the obliga- 
tion upon other property, nothing is left to implication, 
and the implied charge does not arise. In this case she 
joined in an instrument expressly charging the note in 
controversy upon her homestead and the insurance 
thereon. This act of hers rebuts the implication which 
otherwise would have imposed it as a charge on her 
separate equitable estate. Aimm ov. Weippert, 46 Mo. 
532; Maguire v. Maguire, 3 Mo. App. 458. The fact 
that after the death of both husband and wife, the real 
estate was sold under prior incumbrances, and nothing 
was realized on the deed of trust which constituted the 
express charge, cannot change the import and effect of 
the act of the grantor in giving it, or of the defendant’s 
assignor in accepting it. There is no evidence that the 
property conveyed was not at the time of the conveyance 
of ample value to answer all the purposes of the express 
charge and to repel the pretended necessity of the im- 
plied charge contended for. 

In pursuance of these views the judgment of the cir- 
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cuit court is reversed, and the cause remanded for en 
of a new judgment, to the effect, that the defendant take 
nothing by his counter-claim and that the plaintiff haye 
judgment on his demand according to its tenor and effect, 
after deducting payments made on account thereof. Al] 
concur. 





THE State ex rel. Konn, Relator, v. Horner, Judge. 


Circuit Court: POWER OF TO STAY PROCEEDINGS OF ITS OWN MOTION, 
Where motions in two different causes are made in the trial court 
under Revised Statutes, section 736, for execution against a stock- 
holder for the amount of unpaid stock owned by him, and the ex- 
ecution is allowed in one case, which is appealed from, the court 
cannot of its own motion order a stay of proceedings on the motion 
in the other case until the appeal in the first case is determined, 


Mandamus. 
PEREMPTORY Writ AWARDED. 
. I. D’ Arcy and James P. Maginn for relator. 


(1) The court had no power, without an application 
from one of the parties, to refuse to give judgment ina 
cause submitted to it for judgment. Constitution of 
Missouri, sec. 10, Art. II; R. 8., secs. 3591, 3592, 3593, 
and 3598; Hill v. Harding, 107 U. 8S. 633; Hinsdale 
v. Hawley (N. C.); 8. 0. The Reporter, Sept. 3d, 1884, 
p. 313; Maguire v. Tyler, 25 Mo. 499-505; Rodgers ». 
Bank, 69 Mo. 564; Bradslee v. Morgner, 73 Mo. 22. 
Nothing is gained by calling the continuance a “‘stay” 
or a “‘postponement.”? State v. Underwood, 76 Mo. 630; 
State v. Cape Girardeau Court of Common Pleas, 73 
Mo. 560. (2) The court had no power after submission 
of the cause to grant a continuance, even on application 
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on grounds which were known to exist before the sub- 
mission, and which should then, if ever, have been relied 
on fora continuance. Merrill v. St. Louis, 12 Mo. App. 
473; 1 R. §S., sec. 3594, p. 615. (3) The grounds on 
which the court acted, whether applied to or not, were 
no grounds. 


Smith & Krauthoff for respondents. 


(1) The application of the relator does not show 
any specific legal right to be enforced, or any positive 
duty to be performed. Without these plainly and clearly 
appear, the court will not order a mandamus. High on 
Ex. Rem., §9, and cases cited ; § 156, id., § 157, $167, 
$173. (2) This cause is still pending before Judge 
Horner, and a former judgment on precisely the same 
facts has been rendered by Judge Adams, on tenth of 
Becember, 1883, and that judgment has been pleaded in 
bar of Kohn’s suit, and it was put in evidence as a former 
judgment in the hearing before Judge Horner. It was a 
full defence in this suit of Kohn. Donnelly v. Mulhall, 
12 Mo. App. 139 and 140, and cases cited. (3) If any 
mandamus could issue under this authority, of 12 Mis- 
souri Appeal Reports, 130, it would be one commanding 
Judge Horner to enter a judgment for defendant Hill. 
From this judgment Kohn could appeal. (4) But Judge 
Horner’s stay of proceedings leaves the case the same as 
if he had held it over for decision, until the case of 
Tucker’s administrator is decided on the same facts. No 
mandamus can lie in such a case. (5) Where the same 
plaintiff brings two suits against a defendant for the 
same cause of action, the power of the court to order a 
stay of proceedings in the second until the determination 
of the first is well settled. Fuller v. Read, 15 How. Pr. 
236 ; Bank v. Leonard, 20 How. Pr. 193. (6) Thestock- 
holder in a case like this occupies the position of one 
summoned as a garnishee in a number of cases. In such 
cases the proper course is to continue the second garnish- 
ment until the first is determined. Drake on Attachments, 
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§ 630; Cutter v. Perkins, 47 Me. 557; Prentiss v. Bana- 
her, 20 Wis. 311. 


Biack, J.—It appears from the pleadings in this 
cause that Kohn recovered judgment against the Butchers’ 
and Drovers’ Bank of St. Louis on the seventh of April, 
1881, for $6,000. Simmons, administrator of Tucker, re- 
covered judgment against the same defendant on the 
same day for $10,880. Executions were issued in both 
cases on the twenty-fifth of April, 1881, and returned 
nulla bona. These judgment creditors allege that Mr. 
Hill held stock in this corporation, upon which there was 
an unpaid balance of $5,000. Both parties plaintiff moved 
for execution against Mr. Hillon February 28, 1883. The 
Simmons motion came on first for hearing, and an order 
for execution against Hill was made on the tenth of De. 
cember, 1883, from which he appealed, and at the same 
time gave a supersedeas bond. The Kohn motion was 
heard by Judge Horner on the twenty-ninth of February, 
1884, and on the twenty-eighth of April following, he 
made an order staying the proceedings in that case of his 
own motion, until the Simmons case was decided on the 
appeal taken by Mr. Hill. 

It appears from the return that on the hearing of the 
Kohn case the entire record in the Simmons case was put 
in evidence. From this we see the motion and proceed- 
ings as far as they had progressed in the Kohn case, were 
in evidence and before the court in the Simmons case, so 
that cause was determined with full knowledge of the 
pendency of the other. The execution awarded was for 
the full amount found due on the stock. It was sug- 
gested that this was because of the decision in Sate 
Savings Association v. Kellogg et al., 63 Mo. 542. That 
was a suit based upon what is now section 745, Revised 
Statutes. The liability of the corporation was not fixed by 
any previous judgment, and of course it was an original 
proceeding. Whether the priority of the creditors in this 
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proceeding, which is under section 736, after the liability 
of the corporation is fixed, should be regarded as in the 
nature of an equitable garnishment, and the priority be 
determined from the date of the motion and notice thereof, 
we are not at liberty to consider. It isa self-evident propo- 
sition that the payment of this fund once by Mr. Hill 
ought to be a full and complete discharge of his liability 
for the unpaid balance upon his stock, if any in fact he 
holds. 

A stay of proceedings was sometimes allowed where 
parties and causes of action were the same. 1 Tidd’s 
Prac. 528; 2 Wait’s Prac. 619. But this was done upon 
motion of one of the parties litigant. 1 Tidd 488. Under 
eur code of procedure the defendant may plead as many 
defences as he may have, so they are consistent, whether 
they be in bar or go to the merits, or whether they de- 
feat the action out and out, or for the timebeing. Facts 
which occurred since the institution of the suit may be 
pleaded by answer or reply. These proceedings in ques- 
tion are summary by motion only, and may be met in a 
like way without formal pleadings. It was competent 
for the court to order the money to be brought into court 
on the execution awarded, to the end that the priorities 
might be settled with the claimants. The court may 
deal with these motions as the justice, equity and right 
of the parties may seem to it to demand. Trial courts 
do, and of right ought to, have much discretion reposed 
in them with respect to the conduct, trial and time of 
disposition of causes, and so we have held at this term 
in State ex rel. v. Adams, ante, p. 310, but we are not pre- 
pared to establish the proposition now contended for, 
i. e., that the court of its own motion may order a stay 
of proceedings in this cause to await the final result in 
the other. Peremptory writ of mandamus is awarded. 
Sherwood, J., dissents. The other judges concur. 
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Horton, Administratriz, v. Tue St. Louts, Kansag 
City & Norruern Rattway Company é al., 
Appellants. 


Mechanic’s Lien: statute. Under Revised Statutes, section 3172, a 
mechanic is entitled to his lien for work upon a building by virtue 
of a contract with the owner or proprietor of the property, or his 
agent, trustee, contractor, or sub-contractor, and a lien proceeding 
and judgment thereunder is not binding on one not a party thereto, 
where it appears that the work for which the judgment was 
obtained was not done under a contract with the proper persons as 
required by the statute. 


Appeal from Clinton Circuit Court.—Hon. G. W. Duxy, 
Judge. 


REVERSED. 


C. T. Garner & Son and W. HW. Blodgett for ap- 
pellants. 


(1) The depot buildings were erected by the St. 
Louis & St. Joseph Railroad Company on the land of 
said company as part of its line of railroad, and were 
completed by said company with its road, were intended 
te be and are as permanent a fixture to the land as the 
road-bed and rails on its track, and hence, cannot be and 
are not personal property, and this action cannot be sus- 
tained. It is not shown, nor does it appear that these 
depot buildings were erected upon any agreement or 
arrangement that they were to be removed from the land 
under any circumstances or any contingency whatever, 
nor is it shown that in their erection they were con- 
sidered or regarded as personal property. Washburn on 
Real Property (4 Ed.) 3; Rogers et al. v. Crow et al., 
40 Mo. 93; The State Savings Bank v. Kercheval, 65 
Mo. 682. (2) The description of the property sought to 
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be covered by the lien is insufficient, and no lien created, 
no title passed thereunder. Williams v. Porter, 51 Mo. 
441; Matlock v. Lane, 32 Mo. 263. Under our statute 
the building cannot be separated from the land in en- 
forcing mechanic’s lien. There can be no lien under 
which a title can be obtained in a proceeding to enforce a 
mechanic’s lien independent of and separate from the 
land on which the buildings are situate. The North 
Missouri Railroad Company was not the contractor for 
the plastering of the depots, and the deceased, Horton, 
made a fatal mistake in instituting the lien proceedings 
against that road. Williams v. Porter, 51 Mo. 441; 
Lemley v. LaGrange, etc., 32 Mo. 262; Ranson ». 
Sheehan, 78 Mo. 668; Wright v. Beardsley, 69 Mo. 548; 
Fitzpatrick v. Thomas, 61 Mo. 512. The court erred in 
giving instructions for respondent. Said instructions did 
not present the law of the case and were not supported 
by the evidence. Belcher v. Shamburg, 18 Mo. 189; 
Houser v. Hoffman, 32 Mo. 134; Siebel v. Tiernion, 72 
Mo. 527; Waters v. Stevenson, 13 Nev. 157; Sedgwick 
en Measure of Damages, 472, 488; Spencer ». Vance, 57 
Mo. 430. If the proceedings to enforce a mechanic’s 
lien appear on their face to be fatally defective in the 
description of the property to be charged with the lien, 
no one is bound to take any notice of such proceedings. 
Goepp v. Gartaser, 35 Pa. St. 130; Phillips on Liens, 
sec. 378. The contractor or mechanic cannot claim any 
greater estate or title in the premises than the person 
possesses under whom he claims. Bridwell v. Clark, 39 
Mo. 170. The action of trover will not lie for the con- 
version of real property, or that which in law formed a 
part of the realty. Gibbs v. Esty, 15 Gray 587; London 
». Platt, 31 Conn. 517; Wooden v. Pease, 17 N. H. 282. 
The depot buildings and land on which they were sit- 
uated is a part of the railroad and were sold. It is against 
the general purposes of our statute, as well as the con- 
struction given therein by this court, to allow a railroad 
to be sold in detached parcels, under the mechanic's lien 
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act, or otherwise. Schulenburg v. Memphis & North. 
western R. R. Co., 67 Mo. 442. 


J. W. Shotwell and #. F. & R. EH. Ested for re. 
spondent. 


(1) Itis not seriously controverted on the part of 
appellants that in the months of September, October, 
and November, 1870, the depot buildings in controversy 
were plastered by the deceased, Horton, or that he en- 
forced his mechanic’s lien on the several buildings in 
controversy against the North Missouri Railroad Com. 
pany, recovered judgments, had executions issued en- 
forcing the lien upon the several depots, had them sold, 
became the purchaser, took the sheriff’s deeds and had 
them duly recorded, all before the sale of the road under 
the deed of trust to the Farmers Loan and Trust Com- 
pany of New York, to St. Anger Chase, through whom 
defendants claim; the evidence further discloses the 
fact that Horton died on the fourth day of April, 1873, 
leaving a wife and infant child to contend for their 
rights against rich and powerful corporations. The 
facts in evidence show that the North Missouri Rail- 
road Company was in possession of and operating 
the St. Louis and St. Joseph Railroad under a written 
agreement for a lease, at the time that the deceased, 
Horton, plastered the buildings now in controversy. 
(2) Under this state of case, the court committed no error 
in giving the first instruction asked for by the plaintiff. 
1 Revised Statutes, Mo., 188, sec. 1018; Raithel »v. 
Dezetter, 43 Mo. 145; Reid v. Mullins, 43 Mo. 306; Lee 
v. Casey, 39 Mo. 383; Battel v. Crawford, 59 Mo. 215. 
(3) The same is true of the second and third intructions 
on the part of plaintiff. 1 Revised Statutes, 535, 
sec. 3180 ; Schaeffer v. Lohman et al., 34 Mo. 68; Hauser 
». Hoffman, 32 Mo. 334; Miller et al. v. Faulk et al., 47 
Mo. 262; Webbing v. Powers, 25 Mo. 599; Ashburn ». 
Ayres, 28 Mo. 75; Lowenberg v. Bernd, 47 Mo. 297; 
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Walkenhorst v. Caste et al., 33 Mo. 401. Other persons 
claiming an interest in the property upon which the lien 
js enforced have the right only to enquire into the 
regularity of the proceedings enforcing the lien. (4) The 
same is true of plaintiff’s fourth instruction. Kansas 
City Hotel Co. ». Sauer, 65 Mo. 279; Siebel v. Siemon, 
52 Mo. 363; Matson v. Calhoun, 44 Mo. 368. The fifth 
instruction of plaintiff is the law. Hearne et al. »v. 
Chillicothe and Brunswick R. R. Co. et al., 53 Mo. 324. 
(5) The sixth and seventh instructions of plaintiff cor- 
rectly state the law. R. S8., secs. 3174, 3178; Kansas 
City Hotel Co. v. Sauer, 65 Mo. 279; Sieble v. Siemon, 52 
Mo. 363. (6) The court did not err in giving the eighth 
instruction for plaintiff. PBattel ». Crawford, 59 Mo. 215. 
Raithel v. Dezetter and Reid v. Mullens, 43 Mo. 145 and 
306; Sparks v. Purdy, 11 Mo. 219; Sieble v. Siemon, 52 
Mo. 363; Smith v. Phelps, 62 Mo. 585; Kansas City 
Hotel Co. v. Sauer, 65 Mo. 279. (7) Plaintiff’s ninth in- 
struction is right, a suit in ejectment is not a bar to 
another action. Holmes v. City of Carondelet, 38 Mo. 
551; Carter v. Scaggs et al., 38 Mo. 302; Graham v. 
City of Carondelet, 33 Mo. 262; Slevins, Trustee, ». 
Brown, 32 Mo. 176. (8) The court committed no error 
in giving plaintiff’s tenth instruction. Riggins v. 
Missouri River, Ft. Scott & Gulf R. R. Co., 73 Mo. 598; 
Paige v. Fullerton Woollen Co., 27 Vt. 485; Miller v. 
McMains, 57 Ul. 126. (9) The court properly refused 
defendant’s first instruction. If there is the slightest 
evidence, however remote, tending to establish plaintiff s 
claim, a demurrer to the evidence cannot be sustained. 
Routzong v. R. R., 45 Mo. 236; Rippy v. Friede, 26 Mo. 
523; Deer vo. Plaint, 42 Mo. 45. The other instructions 
given for plaintiff were properly given, and those given 
for the defendant were as favorable as the law warrants. 


Norton, J.—This suit was instituted by plaintiff in 
the circuit court of Clinton county, to recover damages 
for the wrongful conversion by defendants of certain 
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depot buildings, situate on the St. Louis and St. Joseph 
Railroad, in Clinton and Buchanan counties. The peti. 
tion alleges in substance, that the depot buildings were 
personal property and were owned by plaintiff’s intes- 
tate, and that she is entitled to the possession thereof, 
and that defendants wrongfully converted the same to 
their own use. Issue was joined on the petition, and on 
the trial plaintiff obtained judgment, from which the 
defendants have appealed, and among other things assign 
for error, the action of the circuit court in admitting 
improper evidence, and in giving improper and refusing 
proper instructions. 

It is insisted by defendants that the court erred ig 
refusing to instruct the jury, that on the evidence and 
pleading, plaintiff was not entitled to recover. The evi- 
dence showed that in September, October, and Novem- 
ber, 1870, E. C. Horton, plaintiff’s intestate, plastered 
tive depots on the line of the St. Louis and St. Joseph 
Railroad, and furnished materials with which the work 
was done; that within the time prescribed by law, he 
filed his lien and account against the North Missouri 
Railroad Company, with which company it is alleged he 
made the contract for doing the work ; that he instituted 
proceedings in the circuit courts of Clinton and Buchanan 
counties, respectively, to enforce his lien against said 
buildings and the right of way on which they were 
situated; that judgments were obtained in 1871, to be 
levied on the respective depot buildings, and the right 
of way on which the same stands on the St. Louis and 
St. Joseph railroad. Executions issued on these judge 
ments, and the depot buildings, and the right of way on 
which they stood, were sold by the sheriff on the twenty- 
seventh day of January, 1872, and the said Horton be- 
came the purchaser, and received a deed therefor. Horton 
died in April, 1873, and on the seventh of February, 
1877, plaintiff was appointed administratrix of his estate 
and thereafter instituted this suit against the present 
defendants, alleging that the depots in question were 
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personal property, and that they were wrongfully con- 
verted by defendants to their own use, to her damage, etc. 

The deposition of White, offered in evidence and 
admitted over the objections of defendants, simply 
showed that in December, 1870, the St. Louis and St. 
Joseph railroad went into bankruptcy and that Mr. 
Knappner was the assignee, and in March, 1871, he 
handled several proofs of claims against the bankrupt 
company, among which was at least one presented by 
the North Missouri Railroad Company, which he remem- 
bered was for open accounts, for money paid on pay 
rolls, due by the bankrupt company, and for money 
alleged to have been spent by the North Missouri Rail- 
road Company, in the latter part of 1870. His impres- 
sion was the account commenced about the first of 
September, 1870, that he knew nothing of his own knowl- 
edge of the running of the St. Louis and St. Joseph 
railroad by the North Missouxi Railroad Company. 
Plaintiff also read in evidence what purported to be a 
copy of an agreement entered into between L. H. Law- 
son, president of the St. Louis and St. Joseph Railroad 
Company, and Barton Bates, president of the North 
Missouri Railroad Company, dated June 15, 1870. This 
was @ mere memorandum of an agreement to the effect 
that the St. Louis and St. Joseph Railroad Company, 
would, when its road was completed, lease the same to 
the North Missouri Railroad Company, and the plain 
inference to be drawn from it, is, that the St. Louis and 
St. Joseph Railroad Company was to furnish and com- 
plete its road. 

Defendant offered evidence showing that the St. 
Louis and St. Joseph Railroad Company was duly in- 
corporated on the thirty-first day of December, 1867, and 
that on the second day of November, 1868, the said com- 
pany executed a deed of trust, which was duly recorded 
in Clinton and Buchanan counties, to the Farmers Loan 
and Trust Company, of New York, on its entire line of 
railroad, track, rights of way, depot buildings, station 
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houses, ete., to secure the payment of certain bonds 
mentioned therein, with power of sale in default of pay- 
ment; that thereafter, default having been made ip 
payment of the bonds, the said Trust Company, under 
the power given, sold and conveyed, on the fourteenth of 
March, 1874, the entire line of railroad track, franchises, 
rights of way, and depot buildings to S. Anger Chase, 
who, thereafter, on the twentieth of March, 1874, sold the 
same to the St. Joseph and St. Louis Railroad Company, 
a corporation duly organized under the laws of the state; 
that the St. Joseph and St. Louis Railroad Company, on 
the first day of June, 1874, leased the entire line of its 
road with its road bed, track, rights of way, depot build- 
ings, etc., to one of the defendants, the St. Louis, Kansas 
City and Northern Railroad Company, thereafter con- 
solidated with the Wabash, St. Louis & Pacific Railroad 
Company, and that by said consolidation the latter com- 
pany became possessed of all the property, assets, fran- 
chises, and rights of the St. Louis, Kansas City and 
Northern Railroad Company and subject to its liabili- 
ties. The defendant, also, introduced evidence showing 
that the depot buildngs are situate on the right of way, 
and are necessary and indispensable in carrying on 
and conducting the business of said company: the 
foundations thereof are blocks put in the ground, the 
building resting thereon. It was also shown by witness, 
Golden, who had been in the employ of the St. Louis 
and St. Joseph Railroad Company till it went into bank- 
ruptcy in December, 1870, that all the depots were built 
during the time he was thus employed, including the 
plastering, and before the road went into bankruptcy, 
and that Horton, while plastering the depots, said he 
was working for the same company he was. Witness, 
Chew, testified that he was stockholder in the St. Louis 
and St. Joseph Railroad Company, was director and 
secretary of the board of directors, and chairman of the 
executive committee ; that the North Missouri Railroad 
Company was never the owner of the railroad from St. 
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Joseph to North Lexington, and never built or con- 
structed any part of the road or depots, and never had a 
lease on the road; that the depots were built before the 
road went into bankruptcy, and were built by the St. 
Louis and St. Joseph Railroad Company, and that the 
North Missouri Railroad Company never ran the said 
road prior to its going into bankruptcy; that some of 
its rolling stock was used on the road prior thereto, 

The evidence of Golden and Patock, and that of 
witness, How, who was secretary of the North Missouri 
Railroad Company in the years 1869 and 1870, and until 
it went into bankruptcy, and also that of James H. 
Bisch, who, for a short time was president of the St. 
Louis and St. Joseph Railroad Company, and director 
from the organization of the company until it went into 
bankruptcy, is to the effect that the St. Louis and St. 
Joseph Railroad Company built the depot buildings, and 
that the road was neither owned by the North Missouri 
Railroad Company, nor did it build the depots or any 
other part of the road. Defendant, also, read in evi- 
dence the proceedings of a suit in ejectment by Elmer 
Horton, guardian of John E. Horton, to recover said 
depot buildings against the St. Louis, Kansas City and 
Northern Railroad Company, and the finding and judg- 
ment of the court for defendant. 

It is provided by section 3172, Revised Statutes, 
which was the law in force at the time the depots in 
question were built, that before a mechanic or person 
who shall do or perform any labor upon any building 
upon land can assert a lien, he must show that it was 
done under a contract, either with the owner or pro- 
prietor thereof, or his agent, trustee, contractor, or sub- 
contractor. There is no evidence in this case that at the 
time the depots were erected, the North Missouri Rail- 
road Company, which was the only party made to the lien 
proceeding instituted by Horton, was either the owner 

VoL. 84—39 
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of the right of way on which the buildings were erected, 
nor that said company was either the agent, trustee, 
contractor, or sub-contractor of the owner, nor is 
there any evidence that the plastering of the depots 
was done under a contract with the North Missouri 
Railroad Company. The utmost that can be said of the 
evidence offered by plaintiff, is, that it tended to show 
an agreement on the part of the St. Louis and St. Joseph 
road to lease the road, when completed, to the North 
Missouri Railroad Company, and that the St. Louis and 
St. Joseph Railroad Company was to complete its road. 
There is no evidence that this arrangement was ever 
carried out by a lease of the road, but positive evi- 
dence that it was not. 
Judgment reversed, in which all concur. 





Toe MoitneE PLtow Company V. HARTMAN ef al., 
Appellants. 


Trial by Jury: EQUITABLE ANSWER. The right of a trial by jury is 
not lost by filing an equitable answer. 


Appeal from Johnson Circuit Court.—Hon. N. M. 
GIVAN, Judge. 


REVERSED. 
O. L. Houts for appellants. 


(1) Issues of fact in an action at law must be tried 
by a jury, unless a jury be waived, and there can be no 
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waiver only by a failure to appear by written consent, in 
person, or by attorney, filed with the clerk or by oral 
consent in court entered on the minutes. R. 8. of Mo., 
1879, p. 616, secs. 3600 and 3602. And that the answer, 
in an action at law, sets up defence either legal or equit- 
able, does not deprive the parties of the right of a trial 
by jury. Wolff v. Schaeffer, 4 Mo. App. 367; same case, 
74 Mo. p. 154; Carter v. Prior, 78 Mo. p. 222. (2) Issues 
not submitted by the pleadings cannot be passed upon or 
determined. Wade v. Hardy, 75 Mo. 394; Capital Bank 
». Armstrong, 62 Mo. 59; Currier v. Lowe, 32 Mo. 203; 
Price v. St. Louis, Kansas City & Northern Railway 
Co., 72 Mo. 414; Hly v. same, 77 Mo. 34. (3) This is 
not an action on guantum meruit, but on a contract, an 
entirety. The court found that plaintiff had not per- 
formed it, and the judgment on the record should have 
been for defendants. Yeats et al. v. Balentine, 56 Mo. 
530; Eyerman v. Mt. Sinai Cemetery Association, 61 
Mo. 489; Haysler et al. v. Owen, 61 Mo. 270, 275; 
Bersch v. Sander, 57 Mo. 104. 


John J. Cockrell, J. P. Orr and Tomlinson & Ross 
for respondent. 


(1) Theissue raised by the plea of off-set was the 
only issue of fact at law and was fairly submitted to and 
tried by the jury. (2) That part of the answer which 
was equitable was really a bill in equity to reform a con- 
tract and must be treated as such. Upon this bill in 
equity the court below had a right to refuse to submit 
issues to a jury, or, having submitted them, had a right 
to disregard their verdict. Defendants asked the sub- 
mission of the issues which were tried by a jury. It was 
their own fault if they did not submit all they wanted 
tried by jury. The court below, as it could have refused 
at first, had the right to refuse again to submit issues, 
and it would have been erroneous to submit an equitable 
defence toa jury. Defendants had their legal defence 
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tried by ajury. They also had their equitable defence 
tried as far as they wished by a jury, in the only way it 
could be tried. 


DeArmonD, C.—Plaintiff sued on this contract: 

**WARRENSBURG, December 2, 1879. 
‘*Ttis hereby agreed between Hartman and Markward 
of this place and Moline Plow Company, of Kansas City, 
both of the state of Missouri, that the parties of the 
first part agree to pay the second named party the sum 
of two thousand and sixty-eight dollars and fifty-eight 
cents, upon the completion of the following named 
changes in their mill in the above named place, viz: 
Change the separator to a number one (1) receiving 
separator and furnish one (1) bevel core gear, ten (10) 
foot shaft; two (2) babbit boxes, two (2) collars, one (1) 
pulley and frame of sufficient size and capacity to drive 
smutter, and take the wabble out of the fly wheel, find- 


ing all freights and work to make these changes. These 
signatures are annexed to the within agreement in the 
presence of witnesses. 


“HH. W. CLARK, 

“J. W. Youne, 
“HARTMAN & MARKWARD, 
** MoLINE PLow Company, 
“HH. E. Gates, Agent.’’ 


It alleged a performance of the contract on its part 
and a refusal of performance on the part of defendants, 
admitted a payment of $1561.04, and prayed judgment 
for balance and for all other proper relief. 

The answer admitted the execution of the contract, 
and says, that on said day defendants agreed to pay 
plaintiff the sum of two thousand and sixty-eight dollars 
and fifty-eight cents, when the plaintiff had done the 
work and made the changes mentioned in the written 
instrument sued on; and had furnished defendants a 
separator with interchangeable sieves and one new run 
of stones ; had refunded to defendants the sum of twenty 
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dollars, paid by them for running three elevators through 
said mill, when in fact only one was run through, and 
had paid defendants the sum of forty-two dollars and 
twenty-nine cents before expended by them for lumber 
and freight. ‘‘And defendants state that these said 
obligations of plaintiff herein mentioned were a part of 
said written agreement and contract, and should have 
been written and specified therein; that they were left 
out by mistake and oversight, and that they constituted 
a part of plaintiff’s obligation. Defendants state that 
plaintiff has not complied with its contract in this: that 
it furnished no interchangeable sieves with its separator ; 
it failed to pay defendants either of said sums of twenty 
dollars or of forty-two dollars and twenty-nine cents, as 
it obligated itself to do; and that it failed to furnish 
defendants the said new run of stones, and that it is 
worth the sum of twenty dollars to furnish said inter- 
changeable sieves and the sum of three hundred dollars 
to furnish said new run of stones, and that all these 
sums herein mentioned should be deducted from the said 
sum which defendants promised to pay plaintiff, and 
that said written instrument should be reformed and 
made to embrace and specify these several obligations 
herein mentioned, and defendants, therefore, pray that it 
be done, and for other and further relief.’’ Defendants 
further pleaded as a set-off a demand for $144.75, and 
prayed judgment for $24.25, as balance due them on the 
whole matter. The reply is a general denial. 

Defendants asked the court to submit the trial of the 
cause toa jury, which was refused. They then prayed 
the court to submit issues to a jury, and these issues 
were accordingly submitted: ‘1. Did plaintiff, at or 
before the contract sued on was signed, agree to furnish 
defendants a separator with interchangeable sieves, one 
hew run of stones, to refund to them twenty dollars for 
running their elevator through their mill, and to pay 
defendants the sum of $42.79, before expended by 
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defendants for lumber and freight? If so, was such 
agreement omitted by mistake from the contract sued on? 
2. What was the value of a new run of stones and of a 
separator with interchangeable sieves of the character to 
be furnished, if any?’’ And thereupon again come the 
said parties, by their respective attorneys, and agree that 
the off-set, set up by defendants in their answer, may also 
be submitted to and tried by the same jury, to which the 
issues herein are to be submitted, and waive all excep- 
tions to the action of the court in so submitting the said 
off-set to said jury. 

The jury answered by their verdict ‘‘ yes,’’ as to the 
first and second issues, and next, ‘‘ We, the jury, find 
the value of a new run of stones to be one hundred and 
seventy-five dollars, and we, the jury, find that there was 
no evidence introduced to show the value of a number one 
receiving separator with interchangeable sieves : and we 
also find a bill of off-sets for defendants to the amount of 
$134.75.’ Here defendants prayed the court to submit 
the further trial of the cause to a jury, which the court 
refused to do. Thecourt then heard additional evidence, 
and entered a decree reforming the contract in accord- 
ance with the finding of the jury, and found that the dif- 
ference in value between the stones plaintiff was, by the 
contract to furnish, and a defective set which the court 
found plaintiff had furnished, and defendants were using, 
was sixty dollars, and rendered judgment tor plaintiff 
for two hundred and twenty-five dollars, being the $507.54 
sued for, less the items found by the said jury, excepting 
the one hundred and seventy-five dollars, for which the 
court substituted its finding of sixty dollars, as the dif- 
ference in value of the two sets of stones, and less, also, 
twenty-five dollars, which the court found to be the value 
of the ‘‘ interchangeable sieves.”’ 

The right of trial by jury was not teas by the filing 
of an equitable answer. R. S., sees. 3600, 3802; Wel/r. 
Schaeffer, 4 Mo. App. 367; 74 Mo. 164; Carter ». Prior, 
78 Mo. 222. But it seems that ali the issass were sub- 
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mitted to, and tried by a jury. We would not feel au- 
thorized to reverse the judgment because.of the mode of 
submission adopted. After the jury had rendered their 
special verdict, the court proceeded to take furtfer evi- 
dence and pass upon other issues. The jury concluded 
that no evidence had been offered concerning the value 
of the interchangeable sieves. If so, no one was to blame 
for the omission except the party seeking a recovery or 
recoupment of their value. But if it could be thought 
proper to have another trial in this case upon the sieve 
issue, either party was entitled to a trial by jury. 
Plaintiff did not allege that it ever furnished defend- 
ants’ mill with a run of stones, or that defendants were 
liable for any. Sol find nothing in the case to authorize 
any striking of balances between the values of any two 
run of stones. With the contract so reformed as to 
require plaintiff to furnish a specified quality of stones, 
and the value of the stones ascertained, and no allega- 
tion that they were furnished, it would seem that noth- 
ing more was to be learned upon that branch of the case. 
Eyerman v. Mt. Sinai Cem. Ass'n, 61 Mo. 489; Davis 
». Brown, 67 Mo, 313. But if there was anything fur- 
ther to try, defendants had a right to have it tried by a 
jury. 

The judgment should be reversed and the cause 
remanded. All concur, 


Boyp v. Tuk Cuicaco & Aron RAILroap Company, 
Appellant. 


Attornoy-at-Law : AUTHORITY TO ACT AS SUCH FOR ANOTHER. The 
evidence in this case held sufficient to show that plaintiff had com- 
petent authority to act as defendant's attorney-at-law in a cause, 


and to authorize a verdict for his services therein. 
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Appeal from -Saline Circuit Court.—Hon. Joun P, 
STrRoTHER, Judge. 


AFFIRMED. 
Macfarlane & Trimble for appellant. 


(1) Before and at the time of his acceptance of the 
appointment as defendant’s local attorney, plaintiff knew 
of defendant’s rules governing the same, and the eyi- 
dence shows no exception was made in plaintiff’s case, 
(2) There is no evidence that plaintiff’s objections to a 
conditional appointment were ever communicated to the 
defendant. If Shackelford could be in any sense called 
an agent of defendant, still itis clear that he was not 
agent for appointing attorneys, nor for receiving applica- 
tions for appointment. Notice to an agent is only notice 
to principal when the agent is acting within the scope of 
his authority. Roach v. Karr, 18 Kan. 529; Adams Ez, 
Co. v. Trego. 35 Md. 47; Congar v. Railroad, 24 Wis. 
157; Wells v. Am. Ea. Co., 44 Wis. 342. (3) The 
plaintiff made Shackelford his agent for the purpose of 
securing the appointment. (4) The first instruction 
given for plaintiff was erroneous, and those refused to 
defendant should have been given. 


Smith & Krauthof? and Draffen & Williams for 
respondent. 


(1) The testimony of the plaintiff, under the instrue- 
tions, fully justified the verdict, and the instructions 
were authorized by the evidence. (2) Upon general 
principles of public policy it must be presumed that 
Shackelford communicated to the general solicitor the 
fact that plaintiff would not accept said appointment on 
the conditions which Shackelford had stated to him, and 
that said appointment was made without such conditions 
and restrictions. The neglect of Shackelford to notify 
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the general solicitor of this fact cannot be permitted to 
operate to the injury of plaintiff. Story on Agency, sec. 
140; Hayward, assignee, v. Nat. Ins. Co., 52 Mo. 181. 
(3) The instructions asked by defendant and refused, 
were properly refused. 


Ewina, C.—This was a suit against the defendant te 
recover a fee of two hundred and fifty dollars. Petition 
alleged that plaintiff was defendant's local attorney for 
Saline county employed to attend to its business there. 
That a suit was commenced in the Saline circuit court by 
Reed & Taylor against the defendant for $50,000, and 
that plaintiff appeared therein for the defendant. It is 
for such service that this suit was commenced. The an- 
swer was a general denial. 

The evidence on the part of the plaintiff tended to prove 
the allegations of his petition. The whole contest turns 
upon the authority of the plaintiff to act for the defendant. 
The evidence tends to show that the general rule was to the 
effect that local attorneys were appointed by the general 
solicitor, Beckwith, who made such appointments upon 
the condition that the defendant had the right in any 
case, to put some other attorney in charge of it, other 
than the local attorney, and that local attorneys only 
had charge of such cases as were specially intrusted to 
their care and attention. That this custom was made 
known to the plaintiff before his appointment, by Judge 
Shackleford, the defendant’s local attorney for Howard 
county. The plaintiff thought the conditions unfair, and 
notified Judge Shackleford that he would not act as at- 
torney for defendant in Saline county under such condi- 
tions. That after this conversation with Judge Shackle- 
ford, he (plaintiff) asked him (Shackleford) to recommend 
plaintiff for appointment as local attorney for Saline 
county. That afterwards, Shackleford wrote to the gen- 
eral solicitor, Judge Beckwith, recommending Boyd as 
local attorney for Saline county, but did not notify him 
that Boyd refused to act under the general rule above 
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stated. That a few days thereafter Boyd received a let. 
ter and pass from Beckwith, the letter being ‘compli. 
ments of Beckwith,”’ and the pass, ‘‘ The Chicago & Alton 
Railroad will pass Samuel Boyd, local attorney, over al} 
divisions, until December 31, 1879,”’ signed by the genera} 
manager. About the day the pass was sent Boyd, Beck- 
with wrote to Shackleford saying he appointed Boyd, 
and set out the conditions, as above, in his letter. That 
this letter was never sent to Boyd, and he knew nothing 
of its contents. Thereafter Boyd acted as local attorney 
in various cases and charged his fees, which were all paid 
except the one sued for. That Boyd took charge of the 
Reed & Taylor case and performed some service therein, 
and then Beckwith appointed some one else to manage 
it, which was done, and Boyd had nothing more to do 
with it. Onthis evidence, and certain instructions given 
by the court, the jury found for the plaintiff, from which 
the defendant appealed to this court. 

There seems to have been a combination of circum- 
stances which resulted in the appointment of the plaintiff, 
from which he inferred he was acting as the local attor- . 
ney of the defendant, in all legal business in Saline 
county. After this conversation with Shackleford to the 
effect that he would not accept the position under the 
proposed conditions, he received the letter from the gen- 
eral solicitor of defendant, with a pass over defendant's 
line, on account of his being local attorney. While 
Beckwith knew nothing of Boyd’s determination not to 
accept appointment with conditions, yet Boyd knew 
nothing of the letters from Judge Beckwith to Judge 
Shackleford. Under this state of facts plaintiff continued 
to act for the defendant in Saline county ; presented his 
account for fees which were paid without objection, and 
there was nothing more natural than that he should take 
charge of the case of Reed & Taylor against the defendant, 
which he did until superseded by the attorney in whose 
hands that case was placed for attention, and which 
action was not questioned by Boyd. In point of fact, as 
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far as the defendant was concerned, it was a conditional 
appointment, but without notice to the plaintiff ; and yet 
under the circumstances surrounding, and in considera- 
tion of the subsequent action of both parties, the one 
performing service and the other paying therefor without 
objection, there were sufficient grounds to justify Boyd in 
the conclusion that he had been appointed and was 
acting as local attorney without conditions, and sufficient, 
as we think, also, to bind the defendant. It will not be 
seriously contended that, under all the circumstances in 
the case, after Boyd had, in the absence of other counsel, 
taken charge of a case in defence of the defendant, and 
had performed service therein, the company could say he 
was not employed in the case, and refuse compensation 
for the service. 

We do not think the court erred in the admission of 
evidence, or in the giving and refusing instructions. The 
instruction fairly presented the law under the facts, and 
the defendant has no right to complain. We deem it 
unnecessary to further refer to instructions. 

The judgment of the circuit court is affirmed. All 


concur, 





Do.BEAR, Plaintiff in Error, v. NorDvurFt. 


1, Mortgage With Power of Sale: assignee. A mortgage with 
power of sale in the mortgagee, and, in certain contingencies, in the 
sheriff of the county, does not by assignment vest such power of 
sale in the assignee. 

$ : EQUITY OF REDEMPTION. A purchaser, at such fore- 
closure by the assignee, with notice that the mortgage was unsatis~ 
fied acquires only the equity of redemption. 
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Appeal from Cape Girardeau Circuit Court.—Hon, J, 
D. Foster, Judge. 


AFFIRMED. 


Marshall Arnold and R. L. Wilson for plaintiff in 
error. 


(1) Defendant having purchased at a sale absolutely 
void took nothing, especially as he bought at his own 
peril in invitum. Story’s Eq. Juris. (12 Ed.) sees, 
1502, 1505 ; Haley v. Bagley, 37 Mo. 364. (2) The proof 
shows that Henry C. Norduft was the owner of the notes, 
and the statutes gave him the legal right to enter satis. 
faction of the mortgage, which he did. R. 8., sec. 3311; 
Ewing v. Shelton, 34 Mo. 521; Verges v. Giboney, 47 
Mo. 173. The satisfaction of the mortgage extinguished 
the incumbrance on the title for the benefit of the owner 
of it. Galev. Mensing, 20 Mo. 463; Jones v. Mack, 53 
Mo. 152; McNair v. Picotte, 33 Mo. 71. (3) The assign- 
ment was not necessary for a transfer of the debt ; it did 
not transfer the realty, because the mortgage was to 
Volkerding and Mrs. Heinecke, and in ‘‘their absence, 
death or disability, or refusal to act, then in the sheriff ;” 
nowhere is the power given in the mortgage for a delega- 
tion of this power to sell, hence no other person could 
sell save those in the mortgage mentioned. Clark 2. 
Maguire, 16 Mo. 302; Perry on Trusts, sec. 779; Clark 
». Conway, 23 Mo. 438; Graham v. King, 50 Mo. 24; 
Howard v. Thornton, 50 Mo. 292; McKnight v. Wimers, 
88 Mo. 134; Whittelsey v. Hughs, 39 Mo. 18. (4) As 
between this mortgage and the “‘assignment’’ upon their 
face, there is no connection, and no connecting link. 
What mortgage and what notes were assigned? As it 
fails to specify any mortgage or notes, or to describe or 
mention the mortgage of August 17, 1874, or the note 
therein mentioned, it is a violent presumption to presume 
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it refers to that mortgage rather than any other. Henry 
Norduft is, and has ever been a stranger to this title ; even 
in the most remote degree, had no power of disposal of 
the realty, for none was ever given him. McKnight v. 
Wimers, 38 Mo. 134; Whittelsey v. Hughs, 39 Mo. 18; 2 
Wash. Real Prop. 121-2, and notes. (5) Although the “‘ as- 
signment”’ was recorded, it being an instrument not de- 
signed to affect nor affecting real estate, its record was a 
nullity and not provided for by the statutes, and is no notice 
whatever of its contents. R. 8., sec. 691, et seg. ; Bishop 
». Schneider, 46 Mo. 472; Music v. Barney, 49 Mo. 458 ; 
McClurg v. Philips, 57 Mo. 216; Cass Co. v. Oldham, 
1 Mo 52; Lincoln v. Thompson, 75 Mo. 637. (6) Even 
though the assignment was of the mortgage, and was good 
between the parties, it will not affect the plaintiff, even 
if he had actual notice of it, which is not pretended. 
Gatewood ». House, 65 Mo. 663; Cass Co. v. Oldham, 75 
Mo. 52; Lincoln v. Thompson, 75 Mo. 637. Plaintiff 
was not bound to look for the assignment elsewhere than 
where the mortgage was recorded. Odle v. Odle, 73 Mo. 
294; Cass Co. v. Oldham and Lincoln vo. Thompson, supra. 
(7) Plaintiff had a right to rely upon the records showing 
the legal title in his grantor, as the satisfaction discharged 
the lien. The ‘‘assignment”’ gave him no fact or cir- 
cumstance whatever to put him on inquiry as to whether 
it referred to the mortgage in evidence or not. (8) De- 
fendant is estopped by the facts of the case. Bales >. 
Perry, 51 Mo. 451; Garnhart v. Finney, 40 Mo. 462; 
Etilgorge ». M. B. A., 69 Mo. 55; Melton v. Smith, 65 
Mo. 324. (9) In order to cancel a deed, fair on its face, 
the petition (as at bar, the answer) must state facts sup- 
ported by evidence, as by the analogy of equity courts 
would have been required formerly in bills of discovery, 
and failing in this the law prevails, for where there is 
inequality there is no equity. Story on Eq. Jur., secs. 74 
to 74c, inclusive; Rutherford »v. Williams, 42 Mo. 247 
at seq.; Clark v. Ins. Co., 52 Mo. 276-7. Defendant 
avers that he purchased in good faith. This should 











SUPREME COURT OF MISSOURI, 





Dolbear v. Norduft. 











a, 
have induced an inquiry as to Norduft, Sr’s., power 
to sell and convey. In this case such an averment is not 
sufficient to give him hearing in equity. Lincoln », 
Thompson, 75 Mo. 638; Story’s Eq. Juris. (12 Ed.) 
secs. 74 to 74c, inclusive. ‘‘Good faith’’ requires com. 
mon honesty, diligence, integrity and childlike inno. 
cence, and he should have availed himself of natura] 
necessary information to act with common honesty and 
diligence. Story’s Eq. Juris. (12 Ed.) secs. 64¢, 108, 166, 
381, 409, 410, 411, 416. Norduft, Sr’s., sale not having 
been authorized by the mortgage or by any law, was un- 
authorized and void, and hence no equity arises for de. 
fendant from it. 


Wilson Cramer for defendant in error. 


(1) The formal assignment indorsed on the mort- 
gage showing also the transfer of the debt was sufficient 
to transfer the“entire interest of the mortgagee. It was 
not essential that it should be under seal and acknowl- 
edged, as it was. 1 Jones on Mort., sec. 786, and notes; 
Crimon et al. v. Nelson, 7 Mo. 466; Thayer, assignee, 
». Campbell et al., 9 Mo. 280. (2) It was not necessary 
to record the assignment, though this wasdone. 2 Wash. 
on Real Prop. (3 Ed.) top p. 75. But, if held requisite, 
the recording was donein the proper manner. 1 Joneson 
Mort. sec. 477. The assignee’s deed to defendant was 
recorded more than five years before the execution of the 
conveyance to plaintiff, and in this deed the mortgage 
and assignment were referred to by book and page of re- 
cord. (3) The position is not denied that a trustee of a 
naked power cannot delegate his authority; but it is 
equally well settled that the assignment of a mortgage 
with power of sale, together with the debt secured, con- 
fers upon the assignee the right to execute the power. 
In the case of Pickett v. Jones, the courtsays: ‘* A power 
of sale given to a mortgagee on default is appendant or 
annexed to the estate conveyed; it is coupled with an 
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interest and is irrevocable.” Pickett v. Jones, 63 Mo. 
195; Pease v. Pilot Knob Iron Co., 49 Mo. 124; 4 Kent's 
Com. 147; 2 Wash. on Real Prop. (3 Ed.) top pp. 
72, 73, and 78, sec. 9; Ibid, top p. 617, sec 30; 2 Jones 
on Mort., secs. 1785 and 1786; 2 Perry on Trusts (2 Ed.) 
sec. 602 n. (4) The power being appendant or annexed 
to the estate, it passed to the assignee with the estate, 
and the provision in the mortgage that, in case of the 
absence, death, refusal to act or disability in any wise of 
the mortgagees the sheriff might act, did not change the 
result. (5) Defendant was in possession, and plaintiff 
had record notice of all the transactions concerning the 
title. Jackson v. McGruder, 51 Mo. 55; Jones v. Mack, 
53 Mo. 1A7; Hunaker v. Shough, 55 Mo. 472; Russell o. 
Whitely, 59 Mo. 196; Wilcox ». Osborn, 77 Mo. 621; 
2 Jones on Mortgages, sec. 1678. (6) The fact that satis- 
faction was entered can avail plaintiff nothing. He had 
notice of the mortgage, and whether the record of the as- 
signment gave him notice in law or not, the assignee’s 
deed to defendant was of record and referred to both the 
mortgage and the assignment by book and page of record. 
It was competent to show the circumstances under which 
satisfaction was entered. Valle, Adm’7’x, v. Am. Iron* 
Mountain Co., 27 Mo. 455; Chappell v. Allen et al., 38 
38 Mo. 213; Jones v. Mack, 53 Mo. 152; Joerdens >. 
Schrimpf, 77 Mo. 386. (7) The deed executed by the mort- 
gageor to plaintiff was a cloud upon defendant’s title and 
being in possession, he was entitled to have the same set 
aside. Merch. Bank v. Evans, 51 Mo. 335 ; Dunklin Co. 
o. Clark, 51 Mo. 60; Clark v. Ins. Co., 52 Mo. 272 ; Har- 
rington v. Utterback, 57 Mo. 519. 


Henry, C. J.—This is an action of ejectment fora 
tract of land in Cape Girardeau county. The petition is 
in the usual form, and the answer contains a general denial 
and an equitable defence, the latter of which, in the view 
we take of the case, need not be fully setout. Ona trial 
defendant had a judgment from which this appeal is pro- 
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secuted. In 1872 one Heinecke, who owned the land, exe. 
cuted a mortgage with power of sale, by which he conveyed 
the land to Caroline Heinecke and Henry Volkerding, toge. 
cure two notes for eight hundred dollars each, one payable 
to said Caroline and the other to Volkerding. The notes 
bore the same date as the mortgage and shortly after 
their maturity, the payees severally assigned them to 
Henry Norduft, and also jointly assigned to him the 
mortgage, which assignment was on the same day re. 
corded. On the ninth day of December, 1873, Norduft, 
assuming that as assignee he had the right to do so, sold 
the land in pursuance of the terms prescribed in the 
mortgage, and the defendant became the purchaser at 
the price of $1,800; and in May, 1874, Henry Norduft, 
having made a deed to defendant for the land, acknowl. 
edged satisfaction of the mortgage on the margin of the 
record thereof. In 1880, Christian Heinecke and wife 
conveyed the land by general warranty deed to the plain- 
tiff, who, it is alleged in the answer, had notice of the sale 
to defendant. A few weeks after defendant purchased 
the land, the mortgageor gave him possession, which he 
has ever since retained, residing upon the land. 

By his purchase at the sale and his deed from Henry 
Norduft he acquired no legal title to the land. The 
assignee had no power to sell. The power to sell was 
given to the mortgagees, or, in certain contingencies, to 
the sheriff of the county. Their assigns were not named 
as parties who might sell. The sale was, therefore, a nul- 
lity, and the legal title remained in the mortgagees, 
against a purchaser from the mortgageor with notice that 
the mortgage was unsatisfied. There was sufficient evi- 
dence in this case to prove that plaintiff had notice, and 
all he acquired by his purchase is the equity of redemp- 
tion. 

The court found the issues for defendant, and we see 
no reason for disturbing the judgment, and it is affirmed. 
All concur. 
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SraNLEY V. THE Missourr Pacrric Rattway Com- 
PANY, Appellant. 


1, Railroad: KILLING STOCK: DOUBLE DAMAGES: STATEMENT. A 
statement against a railroad company for double damages for killing 
plaintiff ’s hogs, which alleges that they strayed upon defendant’s 
road at a place where it is required by law to erect and maintain 
lawful fences on the sides of its road, which it had failed to do, by 
reason of which said hogs were run over and killed by defendant’s 
cars, although defective in not averring that the point was not at a 
public or private crossing, nor within the limits of an incorporated 
town or city, is sufficient after verdict, when the deficiency has 
been supplied by the evidence. 


—-—:; LAW RESTRAINING SWINE: DUTY TO FENCE: DOUBLE DAM- 
aGEs. Ina county where the law restraining swine from running 
at large is in force, a railroad company is relieved from the duty of 
fencing against them merely to prevent their getting upon its track ; 
but where its road passes through, along, or adjoining inclosed or 
cultivated fields it is under legal obligation to erect and maintain 
lawful fences on the sides of its road, and is liable in double dam- 
ages for injury to swine by its engines and cars where they entered 
upon its track from such fields, because of its failure to erect and 
maintain lawful fences along the sides of its road. 


Appeal from Case Circuit Court.—Hon. N. M. Givan, 
Judge. 


AFFIRMED. 


Robert Adams and George N. Bowles for appel- 
lant. 


One of the questions presented by this record is, is 
the defendant liable under the double damage act for 
injuring and killing swine entering upon its track in 
counties where the act to prevent swine from running at 
large has been adopted pursuant to the provisions of the 
act? Section five of the act, Session Acts of 1879, page 

VoL. 84—40 
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158, provides: ‘‘That where said vote was taken ang 
resulted in favor of restraining swine from running at 
large ; and it shall not be lawful for swine of any age or 
description to run at large off the premises and outside 
of the inclosure of the owner of such swine in suck 
county.”? In Kansas, where a similar statute exists, it 
has been held repeatedly that the obligation of the owner 
to restrain his animal, and that of the railroad company 
to fence its right of way, are of equal force, and he who 
disregards the one cannot recover of the other for injury 
resulting alone from their concurrent disregard of statute 
obligations. Ry. Co. v. Lea, 20 Kansas 353; Ry. Co. », 
Landis, 24 Kansas 406; Ry. Co. v. Dyche, 28 Kansas 
200; Ry. Co. v. Mossman, 30 Kansas 336. Our statute 
goes further than the Kansas statute and provides that it 
shall not be necessary for any person to fence against 
swine in any county in which it shall be unlawful for the 
same to run at large. Section 12, Session Acts of 1879, 
page 160. The statement in this case cannot be held suf- 
ficient, and the instruction asked at the close of plaintiffs 
testimony, to find for defendant, should have been given. 
The petition contains no allegation that the point where 
the animals got on to defendant’s track was not at a pub- 
lic or private crossing, nor that it was not within the 
limits of an incorporated town or city, nor is there any 
allegation in the petition from which these facts may be 
inferred. Itis within the range of numerous decisions 
and fails to state facts sufficient to constitute a cause of 
action. Schulte v. St. L., etc., Ry. Co., 76 Mo. 324; 
Davis v. M., K. & T. Ry. Co., 65 Mo. 441; Rowland 2. 
St. L., ete., Ry. Co., 73 Mo. 619. 


Comingo & Slover for respondent. 


Plaintiff’s hogs were in his lawful inclosure when 
they escaped under defendant’s fence and went on its 
track ; defendant was required to erect the fence of this 
inclosure on the side of its road (R. S., sec. 809), and 
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unless it filled the requirements of section 809, the rail- 
road is liable for damages resulting from its negligence. 
Section 5 of the hog law, and section 809, supra, must 
be construed together. The statutes of Kansas are wholly 
unlike ours, and the Kansas cases cited by appellant are 
not applicable to the case at bar. Defendant's motion in 
arrest was properly overruled. Though it is not ex- 
pressly stated in the complaint filed by plaintiff, that the 
point at which his swine got on defendant’s track was 
not at a public or private crossing, nor that it was not 
within the limits of an incorporated town or city, it is 
alleged that they got on ata place on said road where 
defendant was required by law to erect and maintain a 
lawful fence on the side of its road. This is sufficient. 
Bowen v. The H. & St. Jo. R. R. Co., 75 Mo. 426; Hd- 
wards v. K. C., St. Jo & C. B. R. R. Co., 74 tb. 117. 
Even if the complaint were insufficient for the reason 
alleged, the defect has been cured by the admissions of 
defendant at the trial. The agreed statement admits that 
the hogs got on the track and were killed at a point not 
on a public or private crossing, nor in the corporate 
limits of an incorporated town or city. 


DEARMOND, C.—Plaintiff’s statement, filed with a 
justice of the peace of the proper township, contains, 
among other things, the following: ‘‘That on or about 
the eighth day of August, 1881, said defendant owned and 
was operating a railroad through Pleasant Hill township, 
Cass county, Missouri, and while so operating the same 
at the time above stated, at a place on said road in said 
Pleasant Hill township, where it is required by law to 
erect and maintain lawful fences on the sides of its road, 
but had failed to do so, by reason of which plaintiff’s 
hogs strayed onto defendant’s railroad track, and said 
defendant, by its agents and employes, ran an engine 
and train of cars over and upon five hogs, the same being 
the property of plaintiff, and of the value of fifty dollars, 
by reason of which said hogs were killed, and the plaintiff 
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damaged in the sum of fifty dollars, for which he askg 
judgment, and that said damages be doubled,”’ ete. 

Afterwards, in the circuit court, the cause was tried 
on the statement filed with the justice, and the agreed 
facts, to-wit: ‘‘That defendant’s train, on the first of 
August, 1881, ran over and killed five of plaintiff’s hogs, 
of the value of fifty dollars. That said hogs got on de. 
fendant’s track from plaintiff’s land; that it was not 
woodland ; that defendant’s road was fenced at the point 
where plaintiff’s hogs got on the track, and where they were 
killed ; that it was not on a public crossing, nor a private 
crossing nor in the corporate limits of an incorporated 
town or city ; that the land where the hogs got on defend. 
ant’s track was not laid out in town lots; that the accident 
did not happen within the switch limits of a station; 
that the stock got from a field of plaintiff’s on the line 
of defendant's road ; that said field was, at the time of 
the accident, enclosed on the east, west and north sides 
by a good fence, but that plaintiff had not built a fence 
on the south side of said field next the line of defendant's 
road ; that defendant had a fence along the line of its 
road at said point sufficient to turn cattle and horses; 
that plaintiff’s hogs got on the track by passing under 
said fence at a point where it crossed a washout or ditch, 
of a depth that was sufficient to permit the hogs to pass 
under said fence, and that the accident occurred in 
Pleasant Hill township, Cass county, Missouri. It is 
further admitted that the act of the legislature of Mis- 
souri, known as the Hog Law, had been adopted by a 
vote of the people of said county prior to the time of said 
accident and was then in force.” 

Plaintiff recovered judgment for one hundred dollars, 
and defendant appealed. 

I. Inthe motion in arrest (which, as well as a mo- 
tion for a new trial, was overruled), the statement is 
attacked as not stating facts sufficient to constitute a 
cause of action. On argument here the objection is made 
specific, and attention is directed to the fact that it is 
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not averred that the point where the hogs got onto the 
railroad track was not at a public or private crossing, nor 
within the limits of an incorporated town or city ; and it 
is argued that the statement contains no allegations from 
which these facts may be inferred. The statement is 
defective, but after verdict, when the admitted facts 
have supplied the deficiency, the objection was properly 
disregarded. Hdwards v. R. R. Co., 74 Mo. 117; 
Kronski v. M. P. Ry. Co., T7 Mo. 362; Perriquez »v. 
Railroad, 78 Mo, 91; Asher v. St. L., I. M. & 8. Ry., 79 
Mo. 432. 

II. The hog law (chap. 159, R. 8.), being, accord- 
ing to agreement of parties, in force in Cass county when 
plaintiff’s hogs were killed, is the defendant liable for 
double damages, single damages, or not at all? Certain 
Kansas cases are cited by appellant's counsel. Mrs. Lea 
owned a cow which she was required by law to “ con- 
fine.’ The railroad company was required by law to 
fence. Mrs. Lea suffered her cow to roam abroad. The 
company did not fence its road. The cow strolled onto 
the unfenced road and was run over by the cars and 
killed. The court decided that an action for killing the 
cow could not be maintained, both parties being violators 
of the law, and between wrong-doers the courts will not 
decide. FR. R. Co. v. Lea, 20 Kas. 353. Again, Landis 
owned one hundred and sixty acres of land, and through 
it the railroad company had a right of way, and ran their 
trains. The legal duty of confining one’s animals and 
fencing one’s railroad was as in the case just cited. Lan- 
dis had a lawful fence enclosing his quarter section. The 
railroad through the land was not fenced. Within this 
enclosure, on the unfenced railroad, Landis’ mule was 
killed by the cars. The court decided that Landis could 
not recover for the injury. The argument is that Landis 
was bound to confine his mule, that the mule was con- 
fined as to all the world except the railroad company, 
which had and used the right of way strip through the 
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enclosure. That as to the company, the mule was not 
confined, and Landis’ case was not helped by the fact 
that the company had disregarded its statutory duty to 
fence. R. R. Co. v. Landis, 24 Kas. 406. Another case, 
R. R. v. Mossman, 30 Kansas 336, decides that “ con- 
fined’? and ‘‘ prohibited from running at large’? mean 
substantially the same thing. 

Our own court, in Gorman v. Pacific Railroad, % 
Mo. 450, says: ‘‘The motive of the law in requiring 
railroads to be fenced is not the security of cattle only, 
but chiefly the preservation of the persons and lives of 
passengers which would be greatly endangered if cattle 
were not restrained from wandering upon them.” At 
another place in the same opinion it is observed: “As 
proprietor, the company is under no greater obligation to 
fence its road than any other owner of land.”’ In Clark’s 
Adm’r v. H. & St. Jo. R. R., 36 Mo. 202, it is declared 
that the requirement is to fence in the railroads and fence 
out the animals, not to ‘‘enclose the farms or fields of 
private land owners for their benefit, nor for any other 
purpose.”? By amendment of the law, double damages 
have long been allowed, not only for injuries to animals 
on the railroads, but also by reason of animals escaping 
from or coming upon the premises of private land owners, 
from the failure to fence as required. The change 
wrought is well shown in Silver v. K. C., St. L&C. R. 
R., 78 Mo. 528. The two-fold object of the law is accom- 
plished in the protection of the traveling public, and of 
the adjacent land owner. The railroad fence is now de- 
signed to protect, among other things, the fields and 
farms which it serves, in part, to enclose. The land 
owner has the right to utilize it in enclosing his premises. 
Then follows his further right to insist that it be erected 
and maintained according to law, that his lands, improve- 
ments and animals shall be protected by lawful and 
sufficient fences. Berry v. Railroad, 65 Mo. 172; Har- 
rington v. C., R.I.&P. R. R., T1 Mo. 384. By virtue of 
this hog law, “‘it shall not be lawful for swine * * * 


























OCTOBER TERM, 1884. 








Stanley v. The Missourt Pacific Ry. Co. 








to run at large off the premises and outside the inclosure 
of the owner.” ‘‘It shall not be necessary for any per- 
son to fence against swine.’”’ R. S., secs. 7411, 7418. 
From this it would seem to follow that in a county where 
the hog law is in force, a railroad company is relieved 
from the duty of fencing against swine merely to prevent 
their getting upon its track ; as where the road passes 
through ‘‘unenclosed lands.”” But the legal obligation 
to *‘erect and maintain lawful fences on the sides of the 
road where the same passes through, along, or adjoining 
enclosed or cultivated fields,’ remains the same every- 
where in the state. The general law prescribes what are 
lawful fences. The general statute, too, requires these 
lawful fences to be built and maintained for a double 
purpose, as we have seen ; it devotes them to the purpose 
of enclosing the fields as well as the railroad strip. They 
are required, among other things, to prevent damages 
resulting ‘‘by reason of any horses, cattle, mules, or 
other animals escaping from or coming upon such lands, 
fields, or enclosures.”’ 

Stanley was required by the hog law to restrain his 
swine from running at large off his premises, or outside 
of his enclosure. The railroad company was required by 
the general law to erect and maintain a lawful fence on 
the side of its road adjoining Stanley’s field. Stanley 
has good and sufficient fences on the north, east, and 
west sides of this field. On the south side the railroad 
fence completed the enclosure. But this railroad fence 
was not a lawful fence, under the general statute. A 
lawful fence was required to keep the hogs upon Stan- 
ley’s premises and within his enclosures, where it was 
his right and duty to keep them. He was entitled to the 
protection of such a fence on the railroad side of his 
field. As the direct result of the company’s ‘failure to 
construct and maintain such fence,” his hogs were killed, 
and the owner thereby damaged. Referring again to the 
Kansas cases, I do not doubt the correctness of the legal 
proposition that the courts will not decide between 
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wrong-doers as to which shall bear, or how they shal] 
divide, the burden of the violated law. But the doe. 
trine, I think, does not apply in cases such as this, 
Stanley did confine his hogs, but one enclosing fence 
was insufficient, in fact, and under the general law, that 
fence it was the duty of the railroad company to maip- 
tain, as the general law required. There is but one 
wrong-doer in the case, and that one must respond in 
double damages, because by the statute it is so provided, 

All concur in the opinion that the judgment should 
be affirmed. 





Tritz ef al. v. THe City oF Kansas, Appellant. 


1. Municipal Corporation: STREETS: NEGLIGENCE. Where a mu- 
nicipal corporation by its ordinance orders a street to be opened 
and undertakes to grade and keep it in reasonable repair for public 
use, it must fulfill such undertaking or be responsible to a traveler 
suffering injury from its neglect to do so. 


& : - . Where the city assumes such duty it cannot 
be heard to say that it failed to perform it because the time of its 
agents on whom it had devolved the work was so occupied with 
other duties as to prevent them from giving their attention to the 
street in question. 





8. City: ACCEPTANCE OF CHARTER: DUTY TO PUBLIC. Where a city 
accepts a charter and elects to carry its powers into operation, it 
must be held\to that degree of reasonable diligence which is due to 
the public. If it refuses to carry its granted powers into effect it 
cannot be compelled to do so. 


: SIDEWALKS. A city is bound to keep only so much of its 
sidewalk in good condition and repair as is necessary to render it 
reasonably safe for travel. 





Appeal from Jackson Circuit Court.—Hown. T. A. GILL, 
Judge. 


REVERSED, 
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Wash Adams and R. H. Field for appellant. 


(1) The court erred in rejecting the testimony 
offered by defendant tending to show that the city en- 
gineer had not been guilty of negligence. See charter of 
Kansas City; Dewey v. Detroit, 15 Mich. 307; Dillon 
on Mun. Corp. (3 Ed.) secs. 308, 328, 948 ef. seg. Taylor 
». Carondelet, 22 Mo. 105; Miller v. Sedalia, 53 Mo. 
159. The city can act in no way in ordering and making 
repairs except in the mode prescribed in its charter, that 
being pointed out is exclusive of every other mode. 
Ruggles v. Collier, 43 Mo. 353; also, and particularly, 
page 395, same; Sazton v. Beach, 50 Mo. 488; Leach 
». Cargill, 60 Mo. 316; Sazton v. City of St. Joseph, 
60 Mo. 153; Thompson v. Boonville, 61 Mo. 282; City 
of Louisiana v. Miller, 66 Mo. 467. The rule is that 
municipal corporations are not liable for injuries resulting 
from failure to repair sidewalks, streets, etc., in the ab- 
sence of an express statute to that effect, unless there 
is a statute which clearly imposes an absolute and un- 
qualified duty upon the municipal corporation itself te 
keep the same in repair. It is not sufficient to make it 
liable that this duty may be imposed upon its common 
council. Reardon v. St. Louis County, 36 Mo. 555; 
Swinfield v. Franklin County, 73 Mo. 279, and 6 Mo. 
App. 39; Tranter v. City of Sacramento, 61 Cal. 271; 
Winbiggler v. City of Los Angeles, 45 Cal. 36. Dillon 
on Mun. Corp. (3 Ed.) section 962 ef seg., to section 1017 
inclusive. A municipal corporation cannot be held 
liable for defective legislation of its common council, or 
for the failure to legislate. Saxton v. City of St. Joseph, 
60 Mo. 153. The only duty implied by appellant’s 
charter of keeping sidewalks in repair in giving the 
common council exclusive control of the streets, is a 
duty of the common council, not asa servant or agent 
of the city, but as apublic and state agency; hence the 
city is not liable under the charter, for the same reason 
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that counties are not liable in respect to defective roads, 
ete. Swinford v. Franklin County, 73 Mo. 279. For 
city cases on this proposition precisely in point, see 95 
N. Y. 316; Winbigler v. City of Los Angeles, 45 Cal. 
36; also, Tranter v. City of Sacramento, 61 Cal. 271; 
Dillon on Mun. Corp. (3 Ed.), condition 2 of section 
1017. But we contend, also, that this power granted to 
the common council of appellant, if not exercised by 
them, does not render appellant liable for their negli- 
gence or misfeasance in respect thereto, because such 
power or duty was conferred upon fhe common council 
by the legislature, not for the corporate or private 
benefit of the city, but for the benefit of the public. 
Detroit v. Blakeby, 21 Mich. 84; Freeholders of Sussex 
». Strader, 3 Harr. (N. J.) 108; 46 Texas 526; 122 Mass, 
344; Dillon on Mun. Corp., sections 965, 974, 975, é 
seq.; Murtaugh v. City of St. Louis, 44 Mo. 479 ; Heller 
v. Mayor, etc., Sedalia, 54 Mo. 159. It is entirely with 
the legislature whether a municipality shall, or shall not, 
be liable for injuries resulting from defective sidewalks, 
30 Minnesota 545, 186. (2) Instruction numbered sever 
asked by appellant should have been given. It wasa 
question of fact for the jury to determine, whether or 
not it was necessary that the entire sidewalk should be 
kept in repair to accommodate the travel thereon ; for, if 
only a portion of it was defective and the remainder was 
good, safe and sufficient for the travel thereon, appel- 
lant could not properly be held liable herein. Cra/q v. 
City of Sedalia, 63 Mo. 417, and cases cited; Dillon on 
Mun. Corp. (8 Ed.) section 1016; City of Quincy ov. 
Barker, 81 Ill. 300. There was sufficient evidence be- 
fore the jury to warrant this instruction. (3) The peti- 
tion does not allege negligence or any facts constituting 
negligence in the matter complained of, hence the mo- 
tion in arrest of judgment should have been sustained. 
Winbigler v. Los Angeles, 45 Cal. 36; Tranter v. 
Sacramento, 61 Cal. 271. Dillon on Mun. Corp. (3 Ed.) 
section 1025. 
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Dunlap & Freeman for respondent. 


(1) The court did noterrin rejecting the testimony 
of the city engineer. That it was the duty of appellant to 
keep its sidewalks in safe condition, and that it is liable 
for damages caused by its failure to do so, is shown by 
the following authorities: Blake v. City of St. Louis, 
40 Mo. 569; Bowie v. Kansas City, 51 Mo. 454; Smith 
etal. v. The City of St. Joseph, 45 Mo. 449 ; Oliver ». The 
City of Kansas, 69 Mo. 79; Russell v. Columbia, 74 Mo. 
480; Halpin v. Kansas City, 76 Mo. 335; Haire ». 
Kansas City, 76 Mo. 438. (2) This is not a case of de- 
fective legislation on the part of the city, but one of its 
neglect to perform a plain and well defined duty. (3) In- 
struction numbered seven asked by appellant, was 
properly refused. First, because there was no evidence 
to support it; and secondly, because it is based upon a 
false construction of the law. (4) The petition sufficiently 
alleged appellant’s negligence. 


EwIinG, C.-—A suit based upon the following peti- 
tion was commenced in the circuit court of Jackson 
county in 1881: ‘‘That plaintiffs were husband and 
wife; that defendant is a municipal corporation, etc., 
and that as such corporation has exclusive control and 
power over the streets, sidewalks, alleys, landings, 
public grounds and highways of the city, to open, alter, 
widen, extend, establish, grade, pave, or otherwise im- 
prove, clean and keep in repair the same, to prevent and 
remove all encroachments thereon, or obstructions there- 
from, and to regulate the building of vaults under side- 
walks. That a certain street in said city, known as 
Sixth street, was and is one of the principal thoroughfares, 
and is used by the citizens thereof, and the public gen- 
erally, and it was and is the duty of said defendant to 
keep the sidewalks on the north side of said street from 
Broadway to Bluff street in good and sufficient repair, 
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so that it would be safe for all persons passing over and 
along them. That on or about the second day of De. 
cember, 1880, there was a broken plank in said sidewalk, 
on the north side of said Sixth street, about two hun. 
dred and eighty feet west from Broadway street, said 
plank being broken, left in said sidewalk a dangerous 
hole, which said dangerous hole was in said sidewalk 
on the second day of December, 1880, and had been there 
for a long time; that it was not on said day, and had 
not been at any time protected by guards or any signal 
to indicate danger so as to prevent persons from falling 
into the same. 

‘‘That the plaintiff, Frances Tritz, on the second day 
of December, 1880, was lawfully traveling on said sidewalk 
on the north side of said street, between Broadway and 
Washington streets, and was wholly unaware of danger, 
er that there was a hole in said sidewalk, and did, 
accidentally, and without fault or negligence on her pari, 
fall into said hole, whereby she received great bodily 
injury, and was made sick, and sore, and lame, and 
suffered, and does yet suffer great pain. That by said 
fall she dislocated her shoulder, which, on account of 
her age and the severity of the injury, has been left in 
an almost useless condition by becoming stiff and lame. 
On account of the facts above set out, the plaintiff, 
Frances Tritz, has been damaged in the sum of $5,000, 
for which sum and costs she asks judgment.”’ 

Defendant denied the allegations of the petition, 
and for further defence, says that the plaintiff ought not 
to have or maintain this suit for the reason that at the 
time and place of the alleged injury, plaintiff was guilty 
of negligence, which negligence on the part of plaintiff 
then and there directly contributed to the happening of 
said injury ; and that such injury was not the result of any 
carelessness or negligence on the part of the defendant 
as charged in plaintiff ’s petition. Wherefore, defendant 
asks to be dismissed with its costs. 

_ Plaintiff introduced evidence tending to prove the 
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allegations of the petition and that the alleged defects in 
the sidewalk had been there fora long time, from one to 
two months or more, and rested. 

Defendant then read in evidence certain ordinances 
of the city, and introduced John Donnelly, the city en- 
gineer, asa witness, who testified as follows: ‘I am 
city engineer of defendant, and have been since May, 
1880; I never knew of the defect complained of before 
the injury received by Mrs. Tritz, and in fact, never 
knew or heard of it until some time afterwards; there 
are about eighty miles of sidewalk in this city, and were 
all of last year.’’ Defendant then offered to show by the 
witness, ‘‘that the forces of defendant allowed by ordi- 
nance were faithfully and actively engaged in keeping 
its sidewalks in repair, ever since the passage of said 
ordinance, and that the force so allowed have done all in 
their power to keep all of the sidewalks of the defendant 
in good repair, and that the engineer has, also, during said 
period, faithfully devoted his time in the discharge of 
this portion of his duties to such purpose.’’ The plaintiff 
objected to this evidence and her objections were sus- 
tained. 

The ordinances referred to by the defendant were 
to the effect that: ‘‘Thecity engineer is hereby charged 
with the duty of keeping all pavements and planking of 
sidewalks, and all curbing and guttering along the sides 
thereof in good repair.”’ Also, ‘‘section 1. That for 
the purpose of carrying out all ordinances of the city con- 
cerning improvements, repairs, plans, maps and con- 
demnations, such assistance as may be necessary shall be 
employed therefor in number not to exceed the pro- 
vision herein ; and the compensation to be as herein pro- 
vided as follows, to-wit: Two carpenters for sidewalk 
and crossing repairs at two dollars each per day; one 
horse and wagon for delivery of lumber for such re- 
pairs, and the driver to work as helper to the carpenter 
force at two dollars and twenty-five cents per day; 
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two helpers for carpenter force at not to exceed one ang 
one-half dollars per day.”’ 

Defendant next introduced ehapter six, revised or. 
dinance, approved April, 1880, as follows: ‘Section 
2. It shall be the duty of the city engineer, in addition 
to the duties imposed upon him by the city charter: 
first, to examine the condition of the streets, avenues, 
alleys, sidewalks and other public places, and keep the 
same in good repair; second, to cause to be carried into 
effect all ordinances of the city concerning streets and 
public places, to superintend and control the opening 
and improving thereof, and to prevent and remove all 
obstructions therein.”’ 

I. It is insisted by the appellant that the court 
below erred in excluding the evidence of the engineer, 
That the city had power to ‘‘devolve the repairing of 
all sidewalks, and keeping them in repair, upon the 
city engineer,’ which was done by general ordinance, 
and hence the city engineer is as the city in respect 
to keeping the sidewalk in repair, and if the en- 
gineer has not been negligent of that duty, the 
city has not. It is insisted that the whole power 
to open and keep in repair streets, etc., is vested 
by charter in the eommon council, and that it can- 
not be done except by ordinance. The seventh clause 
of the first section of the charter (Acts 1875, page 
204), provides that the city council ‘‘shall have ex- 
clusive control and power over the streets, sidewalks, 
* * * to open, alter, widen, extend, grade, pave, or 
otherwise improve, clean, and keep in repair the same ;” 
and the thirty-fifth subdivision of the same section 
(Acts 1875, page 208), that the council shall have power 
‘*to provide for the appointment of all officers, servants, 
and agents of the corporation,’ etc. In pursuance of 
this authority in the charter, the common council by 
ordinance provided that, ‘‘it shall be the duty of the 
city engineer, in addition to the duties imposed upon 
him by the city charter, to examine the condition of the 
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streets, avenues, alleys, sidewalks, and other public 
places and keep the same in good repair.”’ What is this, 
if not the appointment of an agent by the city, to per- 
form a ministerial labor or duty? The city acts through 
its common council, and in that manner is authorized 
to appoint ‘servants and agents.’’ Subdivision 35, sec. 
1, p. 208, Acts 1875. 

The offered evidence of the engineer was properly 
excluded. If the city, as we have seen, undertook to 
open and grade its streets, and keep them in reasonable 
repair for the use of the public, either by itself or its 
agents, then it must accomplish that undertaking or be 
responsible for its failure. It will not do to admit it as- 
sumed that duty, but failed to carry it out because the 
agent's other duties required his time, so that he could 
not perform this. Iftrue, it isno defence to this action. 
If the city did not assume or undertake to open and im- 
prove a street, that is a legislative power for the exercise 
of which it must be its own judge; but if by ordinance a 
street is ordered to be opened, graded, ete., for public 
use, then under its charter the city has taken a step 
which it is bound to exercise with reasonable diligence, 
and for the neglect of which it is responsible to the 
public. If the city accepts a legislative charter and 
elects to earry its powers into operation, it must then 
be held to that degree of reasonable diligence which is 
due to the public. If it refuse to carry its granted 
powers into eperation it cannot be compelled to do so. 
Oliver v. City of Kansas, 69 Mo. 79. There are many 
cases in which a city is not liable for the negligent acts 
of those whom it appoints. It is not liable for the neg- 
ligence of firemen appointed and paid by it. In Heller 
v. Sedalia, 53 Mo. 159, it was said ‘‘ the creation of a fire 
department was aot forthe peculiar benefit of the cor- 
poration, but for the public. And the officers of this de- 
partment, although appointed by the city, are public 
officers, and not agents of the city, in the sense that 
renders the city liable for their acts or omissions of duty.”’ 
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Dillon on Mun. Corp., sec. 974. ‘Police officers ap- 
pointed by a cityare not its agents or servants so as to 
render it liable for their unlawful or negligent acts in the 
discharge of their duties.” Jd., 975, 976, 977; Wheeler 
o. Cincinnati, 19 Ohio St. 19; Patch v. Covington, 17 
B. Mon. 722; Brinkmeyer v. Hvansville, 29 Ind. 187; 
Campbells Adm’r. v. Montgomery, 53 Ala. 527; Arm. 
strong v. Brunswick, 79 Mo. 319. 

But the charter of Kansas City has repeatedly been 
ynder review by this court, and it has been held to be 
liable for negligence in failing to keep its streets in 
proper repair. In Bowie v. Kansas City, 51 Mo. 454, 
Judge Vories says: ‘‘I suppose there is no doubt, how. 
ever, as to the liability of the city in such cases, for 
negligence in suffering the streets to remain ina dan- 
gerous condition, by which an injury results.” See, 
also, Halpin v. The City of Kansas, 76 Mo. 335; 
Oliver ». The City of Kansas, 69 Mo. 7%. The cases 
eited by the appellant from Michigan, New Jersey, 
Texas, and Massachusetts announce a doctrine in which 
I fully concur, to-wit: that a municipal corporation is 
not liable to an individual who may be damaged by the 
exercise, or failure to exercise legislative authority ; and, 
also, that the political divisions of the state called 
counties, which have duties imposed upon them without 
their assent, by the law, are not liable to individuals for 
neglect in the performance of those duties, unless they 
are expressly made so by statute. And the authorities that 
I have examined generally agree upon this doctrine. 
But that is not the question here. Does a different rule 
prevail where a municipal corporation accepts a charter 
which confers peculiar powers and privileges, and im- 
poses special duties? This question has been repeatedly 
settled in this state. Blake v. St. Louis, 40 Mo. 569 ; Smith 
v. St. Joseph, 45 Mo. 449; Oliver v. City of Kansas, 68 
Mo. 79; Halpin v. City of Kansas, 76 Mo. 335; Heller 
v. Sedalia, 53 Mo. 159; Swineford v. Franklin County, 
73 Mo. 279. The question has been repeatedly and fully 
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considered by the Supreme Court of the United States 
and firmly settled that municipal corporations are liable 
in cases like the one at bar. In the case of Weightman 
». The Corporation of Washington, 1 Black 39, Mr. 
Justice Clifford reviewed the authorities at length and says 
the doctrine is fully sanctioned in England and refers to 
Henly v. The Mayor of Lyme, 5 Bing. 91, which was 
taken by writ of error to the king’s bench, and held in 
the same way by Lord Tenderden and his associates (see 3 
Barn. & Adol. 77), and thence by writ of error by the 
same party to the house of lords where Baron Parke, with 
all the other judges and the lord chancellor concurring, 
affirmed the judgment. He also refers to numerous de- 
cisions since that time im this country approving the 
rule in that case. rie v. Schwingle, 22 Penn. 384; 
Storrs v. Utica, 17 N. Y. 104; Conrad v. Ithaca, 16 N. 
Y. 159; Browning ». Springfield, 17 Ml. 143; Smoot ». 
Mayor, 24 Ala. 112, and various other authorities. 

Ia the Michigan case referred to by the appellant, 
(Detroit ». Blakeby, 21 Mich. 84), which announces a 
different doctrine, Mr. Justice Cooley wrote a dissenting 
opinion in which he also referred to the cases reviewed 
by Mr. Justice Cliffordin 1 Black, swpra, and to various 
others, in which he says: ‘‘ Weare asked, therefore, 
te overrule a rule of law which is safe, useful and 
politic in its operation, and which has been generally 
accepted throughout the union, not through inadver- 
tence or by surprise, but after careful, patient and re- 
peated examination upon principle, by many able jurists, 
who have successively given due consideration to the 
fallacies supposed to underlie it. For my own part I 
must say that the fallacies are not clearly apparent to 
my mind, and I, therefore, prefer to stand with the 
authorities. * * * AndI should be inclined, if my 
judgment of its logical soundness were otherwise, to 
defer to the previous decisions.’”? We believe, therefore, 
from reason as well as the great weight of authority, 

VoL. 84—41 : 
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that this question ought to be considered settled, in this 
state. There is nothing in the charter of Kansas City 
which exempts it from this conclusion. 

II. Itis insisted by the appellant that the circuit 
court erred in refusing its seventh instruction which jg 
as follows: 

‘‘The jury are instructed that negligence is the 
omission to discharge a duty, and the jury are instructed 
that it was not necessarily the duty of defendant to keep 
the whole width of the sidewalk in good condition, but 
was its duty only to keep so much thereof as was nee- 
essary to render it reasonab'y safe for travel, and the 
jury will find for the defendant, although they may 
believe that a part‘of such sidewalk was defective, pro- 
vided they further believe from the evidence that at the 
point complained of only a part of such sidewalk was 
defective, also that the remaining part of it was sufficient 
and reasonably safe and convenient for the travel 
thereon.’’ Stephens v. Macon City, 83 Mo. 345. 

It has been held in this state, and is not an open 
question that where a city keeps such part of a street in 
reasonable repair, as may be necessary for the use of the 
traveling public, it is not liable for injury sustained by 
one who, in the exercise of ordinary care, may be injured 
on some Other part of such street, which may be out of 
repair, and over which he may be passing, notwith- 
standing the corporation may have ordered the whole 
street to be opened and kept in repair. It has been de- 
cided by this court in Bassett v. St. Joseph, 53 Mo. 290, 
that a ‘‘city is not bound to keep all its streets in good 
repair under all circumstances. Sheis only bound to 
keep such streets, and such parts of streets in repair, as 
are necessary for the convenience and use of the trav- 
eling public. Itmay be and doubtless is the case, that 
there are streets, or parts of streets in many cities, 
which are not at present necessary for the convenience 
oi the public, that will be brought into use by the 
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rowth of the city; or there may be streets that have 


more width than is necessary for the present use or 
requirements of travel. All that is required in such case is, 
that the city shall see that as the streets are required for 
use, they shall be placed in reasonably safe condition for 
the convenience of travel.’”’ This doctrine was approved 
in Brown v. Glasgow, 57 Mo. 157, and in Craig v. 
Sedalia, 63 Mo. 417. That then being the rule in relation 
toa street, its operation must apply as well to a side- 
walk, and it would be, thefefore, right and proper in 
the case at bar to submit to the jury the question pre- 
sented in the seventh instruction, to-wit: whether when 
a part of a sidewalk is defective through negligence, 
is the other part which is not defective ‘‘sufficient and 
reasonably safe and convenient for the travel thereon.”’ 
This instruction should have been given if the questions 
of negligence and reasonable care on the part of plaintiff 
and defendant were properly presented to the jury. 

To that end instructions numbered one, two, and three, 
were given on behalf of the plaintiff and are as follows: 

‘*j]. The courtinstructs the jury that the defendant 
corporation is bound by law to use all reasonable care, 
caution and supervision to keep its streets and sidewalksin 
a safe condition for travel in the ordinary modes of 
traveling by night as well as by day ; and if it fails to do 
so after having notice express or implied of any defect, 
it is liable for any injuries sustained in consequence of 
such failure, provided the party injured exercised rea- 
sonable care and caution, and the fact that the plaintiff 
may in some way have contributed to the injury sus- 
tained by her, will not prevent her recovery, if, by ordi- 
nary care, she could not have avoided the consequences 
to herself of the defendant’s negligence.”’ 

‘2. They are further instructed, that if they be- 
lieve from the evidence, that the defendant did not ex- 
ercise reasonable care and supervision over that portion 
of the sidewalk where the injury in question is alleged 
to have occurred, to keep it in good and safe condi- 
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tion; and by that means allowed it to become defective 
and unsafe; and if the jury further believe from the 
evidence, that the plaintiff, in attempting to walk ajo 
that portion of the sidewalk, by reason of such def 
was injured, and has sustained damage thereby as charged 
in the petition, and that she was, at the time, exercising 
reasonable care and caution, in walking on said sidewalk, 
then the defendant is liable.” 

“3. .They are further instructed that when the 
sidewalk of a city is out of repair, and the defect has ex. 
isted for such a length of time, as by reasonable diligence 
in the performance of their duty, the defect ought 
to have been known by the corporate authorities, then 
notice will be presumed, and proof of actual knowledge 
will not be necessary to render the corporation liable for 
injuries sustained by a person in consequence of the de. 
fective condition of the sidewalk, if the person injured 
was using reasonable care in traveling upon such side. 
walk.”’ 

Then on behalf of the defendant the following other 
instructions were given : 

‘‘2. The jury are instructed that the defendant is 
not bound to any greater degree of care and diligence 
than is sufficient to keep its streets and sidewalks ina 
reasonably safe condition, and if any accident occurs 
when they are in any such reasonably safe condition, the 
defendant is not liable for such accident.”’ 

‘*4. In determining the question or negligence or 
carelessness on the part of plaintiff, the jury will take into 
consideration all the facts and circumstances proved, 
including the construction of the sidewalk at the place 
where the injury is alleged to have occurred ; that the 
accident happened in the day time; and, also, the 
knowledge of the plaintiff of the condition of the side- 
walk if she had any such knowledge; and if, from all 
the evidence and circumstances of the case, they believe 
that negligence or want of ordinary care or prudence on 
the part of the plaintiff directly contributed to the acck 
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dent which caused the injury sued for, they will find for 
the defendant.”’ 

“5. The court instructs the jury that although 
they may believe from the evidence that defendant 
failed to exercise ordinary care in not keeping the side- 
walk in repair at the place where the injury to plaintiff 
is alleged to have happened, and but for such negligence 
the injury would not have occurred, yet the plaintiff 
cannot recover in this suit, if she was aware of the con- 
dition of the sidewalk and failed to use ordinary care to 
avoid the accident that caused the injury.”’ 

With these instructions all read together the ques- 
tion of diligence and negligence on the part of plaintiff 
and defendant was fairly presented to the jury for their 
consideration; and in connection with them we think 
the other question contained in the seventh instruction 
ought to have been given. Each particular case must, in 
large measure, be controlled by the facts surrounding it. 
But in every case it must appear that it was ‘‘the duty 
of the city to have removed the obstruction or repaired 
the defect which occasioned the injury, and that the 
person complaining was at the time in the exercise of 
ordinary care.’’ Craig v. Sedalia, 63 Mo. 417. In our 
opinion, the seventh instruction, -taken in connection 
with. others, presented a question for the consideration 
of the jury which should have been submitted. We 
refer alone to the question contained in the latter clause 
ef the seventh instruction, which in some proper shape 
should have been given; and for the failure to submit 
which the judgment is reversed and the case remanded 
for further proceedings in accordance with this opinion. 
Philips and Martin, Commissioners, concur; Black, J., 
not sitting. 
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ALLEN, Administrator, v. THE Wasasn, Sr. Lovis & 
Paciric RaAtLway Company, Appellant. 


1. Pleading: USER OF LAND. In an action to recover the value of the 
use of plaintiff’s land, the petition is sufficient, although it alleges 
that the use was permitted, but does not aver that the right to com- 
pensation for such use was reserved nor when the occupation and 
user began. 


2. Land, Appropriation of by Railroad: MANDAMUS. One can 
recover in an action at law for the use and appropriation by a rail- 
road of hisland. He is not bound to resort to mandamus to compel 
the railroad to have the land condemned for its right of way. 


8. Deed Construed. A deed construed and held to be a grant of an 
easement and not a conveyance of land. 


Appeal from Clay Circuit Court.—Hon. @&. W. Duny, 
Judge. 


AFFIRMED. 
D. C. Allen for appellant. 


(1) The petition does not state facts sufficient to 
constitute a cause of action. Clement v. Durgin, 5 Me. 
9; Fuller vo. Plymouth, 15 Pick. 81; Marble v. Whit- 
ney, 28 N. Y. 297; People v. Goodwin, 5 N. Y. 568; 
Noyes v. Chapin, 6 Wend. 461; Rio Grande R. R. 4. 
Bounsoille, 45 Tex. 88. (2) The circuit court did net 
have jurisdiction of the action. Constitution, art. ii, sec. 
21; High on Extraordinary Legal Remedies, sec. 318. 
(3) The circuit court did not properly construe the deed 
from Joel Turnham and wife to William H. Wymore ef 
al., dated February 11, 1856. By it a fee passed to the 
grantees subject to Turnham’s right to cultivate and use 
the strip for farming purposes only. This right, and no 
other, passed to Giros by the deed of February 29, 1858. 
There is no evidence that Joel Turnham or Joseph Giros, 

















~~ + B@ ® 











OCTOBER TERM, 1884. 








Allen v. The Wabash, St. Louis & Pacific Ry. Co. 








after February 11, 1856, and prior to the filing of the 
petition (February 7, 1880), ever used the reservation. 
The only attempt on the part of Giros to use the strip— 
and that was in violation of the covenant of the deed of 
February 11, 1856—was to store cord wood thereon 
during the civil war, more than eighteen years before suit 
was brought. Hence, the reservation had never been 
operative. Thompson v. Gregory, 4 Johns. Rep. 81; 
Provost v. Calder, 2 Wend. 517. The failure of proof 
of the consolidation of the St. Louis, Kansas City & 
Northern Railway Company with the Toledo, Wabash & 
Western Railway Company was fatal to a recovery by 
plaintiff. Giros was barred by the statute of limitations. 
He was also estopped to claim that he was owner in fee 
of the strip by the judgment in case of Higbee, adminis- 
trator, against himself and wife. Bigelow on Estoppel, 
269. 





Samuel Hardwicke and Simrall & Sandusky for 
respondent. 


(1) The plaintiff permitted the construction of the 
railroad on his land, so that he could not have maintained 
ejectment or trespass, but he did not waive his right to 
compensation. The defendant recognized his right, and 
at different times purchased rock from him on this land. 
Provolt ». C., R. 1. & P. R. R. Co., 57 Mo. 256; 57 
Mo. 275; Ring v. Miss. R. Bridge Co., 57 Mo. 496. 
(2) The circuit court had jurisdiction to try the case. In 
condemnation proceedings the initiative is with the rail- 
way company, and if they construct their railroad upon 
another’s land without following the statute, the owner 
may pursue the usual common law remedy. R. 8.1879, sec. 
892, art. 6, ch. 21; Mills on Em. Domain, secs. 89, 90, p. 
117 (1 Ed.), and cases cited; Blesch v. Chicago R. R., 
43 Wis. 183; Atlantic R. R. v. Fuller, 48 Ga. 423; 
Hartz v. St. Paul R. R., 21 Minn. 358; Anderson R. R. 
v. Kernodle, 54 Ind. 314; Kas. Pac. R. R. v. Streeter, 
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8 Kas. 133; Hwing v. St. Louis, 5 Wall. 413; 57 Mo, 
256, 275, 496. The law does not require the owner to 
move for a mandamus to compel the corporation to 
follow the statute. Smith v. Chicago Ry., 67 Ill. 191; 
Shepardson v. Milwaukee R. R., 6 Wis. 605. (3) The 
deed from Joel Turnham to Wm. H. Wymore eé¢ al. con- 
veyed an easement simply; Turnham still retained the 
fee, and subsequently conveyed it to Giros by general 
warranty deed, without qualification. When the railway 
company constructed their railroad over this land, the 
owner was entitled to compensation ; just as the owner 
of ground upon which a highway is located, is entitled 
to compensation for a new and different public use to 
which the ground may be subjected. (4) The record in 
the case of Elisha Higbee, administrator of Joel Turn- 
ham’s estate, versus Joseph Giros, simply shows that, 
when Giros was sued for the remaining purchase money 
due on the land, he set up the fact that Turnham had 
made him a general warranty deed; that this shipping 
privilege in favor of Wm. H. Wymore e al. was, at the 
time of the execution of the deed, an encumbrance upon 
the land bought by him; he asked and received, by the 
judgment of the court, a credit for this encumbrance. 
(5) The question of consolidation amounts to nothing; 
if the appellant was holding this land by permission of 
the respondent, as the jury found, and not adversely, as 
the jury found, then the respondent was entitled to com- 
pensation for the land, whether the appellant was a pur- 
chaser from a former road, or merely the resultant of a 
consolidation. (6) The jury’s verdict was against the 
appellant on the plea of limitation, and their finding 
upon this question and upon all other questions of fact 
involved in the case is final. 








DEARMOND, C.—Joseph Giros, in February, 1880, 
sued for $2,000 for the use by defendant and its prede- 
cessor of a strip of his land along the Missouri river, 
near Liberty Landing, for the bed of its railroad. In his 
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tition he alleged that he had owned, since 1858, a cer- 
tain tract of one hundred and twelve acres, describing it, 
and had ever since had and been entitled to the posses- 
sion of said tract. That about the year 1875, and prior 
thereto, the St. Louis, Kansas City & Northern Railway 
Company and its predecessor had been occupying and 
using, and had continued to occupy and use said strip as 
a roadbed for a railroad, with his permissiom. That in 
1879, said St. Louis, Kansas City & Northern Rail- 
way Company consolidated with the Toledo, Wa- 
bash & Western Railway Company, and thereby 
was created the defendant. That by such consolidation 
the defendant succeeded to all the rights and privileges, 
and became subject to all the obligations and liabilities of 
the said St. Louis, Kansas City & Northern Railway Com- 
pany. That the defendant continues to occupy and use the 
said strip of plaintiff’s land for its road bed and railroad 
track, and is liable to him for such use thereof by it and its 
predecessor. The answer is a general denial, a plea as to 
possession of the ten-year statute, and a plea as to the 
accruing of the alleged cause of action of the five-year 
statute. There was a trial by jury, a verdict for plaintiff 
for one hundred dollars, and a judgment accordingly, 
from which this appeal was taken. Since.the cause has 
been pending in this court, Giros died, and the action 
was revived in the name of John M. Allen, administrator, 
plaintiff. 

Plaintiff claimed under a warranty deed from Joel 
Turnham and wife, dated March 29, 1858, conveying one 
hundred and twelve acres, and of this tract the strip 
upon which the railroad was built formed a part. 
Defendant introduced in evidence a deed from Joel Turn- 
ham and wife, dated February 11, 1856, to Wm. H. 
Wymore, Greenup Bird and Madison Miller, conveying 
a number of tracts; the strip along the river, ten rods 


. wide, on a portion of which the railroad was afterward 


built, was included in this deed, Turnham claiming to 
own a half interest init. Defendant introduced another 
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deed, dated March 10, 1865, from Wymore ‘aad wife, 
Bird ‘and wife, Miller and wife, and one Michael Arthur 
and wife (said Arthur appearing to be the owner of the 
undivided half of the premises conveyed), which deed 
was made to Sarah Baxter, wife of John Baxter, and in 
which the ten rod strip, with other lands, was conveyed. 
Also the record in the cause of Higbee, administrator 
of Joel Turnham, deceased, plaintiff, against Joseph 
Giros, defendant. This action was begun in 1866, in the 
Clay circuit court, to foreclose a deed of trust given by 
Giros and wife to secure the payment of a portion of the 
purchase money of the one hundred and twelve-acre 
premises conveyed to Giros by Turnham and wife. The 
premises were sold to Giros for twenty dollars per acre, 
and the petition alleged an indebtedness of seven hun- 
dred and forty-two dollars, and interest at ten per cent. 
for six or seven years. Giros, for defence, charged that he 
was to get a fee-simple title to the premises, but that as to 
the ten rod wide strip, he acquired no right or title which 
would authorize him to erect warehouses or wood yards 
thereon, or to use the same as points of shipment on 
steamboats and other water craft, and that said strip of 
land is utterly worthless for any other purpose than for 
its river privileges. He prayed judgment for $1,500, 
for his damages. The suit ended in a judgment, by con- 
sent of parties, for one cent damages, awarded Giros, 
with costs. There was evidence tending to show that 
the railroad was built on the ten rod strip by leave of 
Sarah and John Baxter. Also that Baxter was in pos- 
session of this strip, except the part of it occupied by 
the railroad company, until his death, which occurred a 
short time before this suit began. It was admitted that 
defendant's railroad was built in 1868, by the North Mis- 
souri Railroad Company. There was a trial by jury, a 
verdict for plaintiff for one hundred dollars, and judg- 
ment accordingly, from which this appeal was taken. 
Since the cause has been pending in this court Giros died, 
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and the action has been revived in the name of John M. 
Allen, administrator, plaintiff. 

I. A great many errors are assigned, but appellant's 
counsel presses with particular fervor three points, to 
which attention is now first given. He contends that 
the petition does not state facts sufficient to constitute a 
cause of action, in that it admits that the use was per- 
mitted, and does not allege that the right to compensa- 
tion was reserved, or when the occupation and _ user 
began. Without copying this pleading to make clearer 
the point of his objection, we decide that the objection 
is not well taken. 

II. He next argues that the court had no jurisdiction 
of the action. That if the defendant refused to proceed 
under the statute to have condemned for its right of way 
the land it so occupied, plaintiff could compel it by man- 
damus to do so; and thus only could he have an assess- 
ment of damages. I can see no reason for confining the 
plaintiff to a mandamus proceeding, and think the cases 
cited by respondent’s counsel sustain their view of the 
law. Provoltv. (., R. 1 & P. R. R. Co., 57 Mo. 256; 
Baker v. Same, 57 Mo. 265; Ring v. Miss. Riv. Bridge 
Co., 57 Mo. 496. 

III. It is insisted that the deed from Turnham and 
wife, executed in 1856, conveyed the fee in the ten rod- 
wide strip along the river, on which the railroad is built ; 
and that by the deed executed in 1865, to Sarah Baxter, 
she acquired the title in fee to this strip. Words of 
conveyance are used in the deed of 1856 to Wymore, 
Bird and Miller, but the strip, or the right to its use, is 
‘for the purpose of being used by the said party of the 
second part for shipping purposes and erecting thereon a 
warehouse or warehouses wherever they, the said party 
of the second part, may see proper to do so, or to so use 
it. The said party of the first part reserves the right to 
cultivate and use for farming purposes any part or all of 
said strip of ten rods when not used by the said party of 
the second part for shipping purposes or for warehouses, 
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but for no other purpose.’’ Following the intent of the 
parties as gathered from this long conveyance, it is con- 
cluded that no more than an easement passed by the 
deed, the second party acquiring the river privileges at 
and about Liberty Landing by securing the exclusive 
right to erect warehouses, etc., on this narrow strip 
skirting the Missouri river for some two miles. While 
this river privilege was granted, Turnham reserved the 
right to cultivate the strip, or such part of it as at any 
time might not actually be used for the specified pur. 
poses. If this construction is correct, the warranty deed 
to Giros, in 1858, passed to him the title to this strip, 
subject to the easement aforesaid ; and so the court below 
instructed. 

IV. It is further urged that Giros was estopped by 
his pleading and the judgment in Highee, Adm’r, v. Giros, 
from setting up title to this disputed strip. Giros did 
not plead, nor was it decided, that he had not acquired 
title to the strip. He pleaded that he had not acquired 
any right or title which would enable him to erect ware- 
houses or maintain wood yards thereon, and that the 
strip had no value aside from its river privileges. I 
cannot discover the element of estoppel, even if I had 
found in defendant a right to avail himself of it. 

V. The questions of limitation as to the possession 
of the Baxters, and, also, as to that of the railroad com- 
panies, was properly put to the jury in the instructions 
given. Defendant’s instructions were defective in speak- 
ing of “‘possession”’ merely, without qualification, and 
were properly refused. 

VI. Defendant complains that there was no proof of 
the consolidation alleged in the petition. And he argues 
that the action, though in form one to recover for the 
use of a certain strip of land, was, in fact, for the value 
of the land taken. These points may be disposed of 
together, or we may let each dispose of the other. If 
there was no proof of consolidation defendant could not 
be holden for the use of the land in question, by some 
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othercompany. But, there being no consolidation shown, 
and the allegation of the fact in the petition not being 
accepted as true, defendant cannot avail itself of the 
possession of its predecessors, not showing any connee- 
tion with them. And as defendant came into possession 
of this land only one or two years before suit was 
prought, and as the action was in reality for the value of 
the land appropriated, no question as to any statute of 
limitations arises, and defendant can be holden for the 
value of the land as well as for the damages directly re- 
sulting from its appropriation, special benefits con- 
sidered. 

Ground for reversal not being found, the judgment 
should be affirmed. All concur. 








AtuEN, Administrator, v. Tuk Wapasn, St. Louis & 
Pacirio RatLway Company, Appellant. 





Verdict : SEVERAL counts. Where all the evidence offered on the 
trialof a cause relates to but one of the two counts of the petition, 
and upon which count a recovery is authorized, the verdict will be 
upheld although it does not specify the count upon which it was 
found, 


Appeal from Clay Circuit Court.—Hon. G. W. Dunn, 
Judge. 





AFFIRMED. 
D. C. Allen for appellant. 


(1) The petition fails to state facts sufficient to con- 
stitute a cause of action. It nowhere alleges that the 
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plaintiff was in possession or entitled to the possession of 
the lands, and especially of the coal bed, but admits that 
he was not in possession of the road bed. If plaintiff 
was not in possession of the land where the rock was 
taken, he could not maintain this form of action—he 
could not sue in trespass. His remedy, if any, was by 
ejectment. More v. Perry, 61 Mo. 174; MeMenaney », 
Cohick, 1 Mo. App. 529; Renshaw v. Lloyd, 50 Mo. 368 ; 
Rannels v. Rannels, 52 Mo. 108; Brown v. Carter, 52 
Mo. 46. It is true that in this case the respondent has, 
as appears from the petition, waived the tort, and sued 
for the value of the rock alleged to have been taken, but 
this will not avail. The principle is the same. The gist 
of the action of trespass is the injury to the possession, 
and the fact remains, notwithstanding a waiver of the 
tort. The petition failing to show whether or not the 
rock was taken from lands in the possession of plaintiff, 
which is a matter of essence, no cause of action at all is 
presented by it. For these reasons, appellant's demurrer 
to respondent’s evidence should have been sustained, 
These objections to the petition were, and could have 
lawfully been taken advantage of by motion in arrest. 
Langford et al. v. Sanger et al., 40 Mo. 160; Pelz v. 
Eichele, 62 Mo. 171. It does not appear affirmatively 
from the petition that plaintiff was not barred. Henoch 
et al. v. Chaney, 61 Mo. 129. (2) The circuit court did 
not properly construe the deed from Joel Turnham and 
wife to Wm. H. Wymore e¢ a/., dated February 11, 1856. 

) The failure of proof of the consolidation of the St. 
Louis, Kansas City & Northern Railway Company with 
the Toledo, Wabash & Western Railroad Company, 
was fatal to plaintiff’s recovery. (4) Giros was barred 
by the statute of limitations. (5) He was also estopped 
to claim that he was the owner in fee by the record and 
judgment in cause of Highee, Administrator of Turn- 
ham, v. Giros. (6) The evidence is conclusive that Giros 
made no objection to the construction of the railroad or 
the subsequent possession by the various companies 
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which have operated it. This being the case, plaintiff 
was barred and the court erred in refusing to give ap 
pellant’s instructions, numbers five and seven. 


Samuel Hardwicke and Simrall & Sandusky for 


respondent. 


(1) The petition was sufficient; it alleged that the 
plaintiff owned certain land, deseribing it; that the de 
fendant took certain rock from said land to be used in 
repairing its road-bed ; it alleged the value of the rock 
so taken, and asked judgment for the amount. (2) See 
tion 788, Revised Statutes, 1879, referred to by appellant, 
in its brief, has no application to this case, and a common 
Jaw action was proper. — In taking materials for the con 
struction of a railroad, under said section, the corpora- 
tion, ‘* before entering on the land shall apply to a justice 
of the peace of the county for the appointment of three 
commissioners.”’ ‘The initiative is with the corporation, 
and if it fails to follow the statute, the injured party 
may resort to the usual common law remedy. Mills on 
Em. Domain, sees. 89, 90, p. 117 (1 Ed.), and cases cited ; 
Blesch o. Chicago R. R., 43 Wis. 183; Atlantic R. R. ». 
Fuller, 48 Ga. 423; Hartz ». St. Paul R. 2., 21 Minn. 
358; Anderson R. R. ». Kernodle, 54 Ind. 314; Kansas 
Pacific R. R.v. Streeter, 8 Kan. 133; Hwing ov. St. Louis, 
5 Wall. 413. The law does not require the owner to 
move for a mandamus to compel the corporation to follow 
the statute. Smith v. Chicago R. W., 67 Ill. 191; Shep- 
ardson 0. Milwaukee R. R., 6 Wis. 605. (3) The deed 
from Turnham to Wymore ef al. conveyed an easement 
simply. (4) The record in the case of Highee, Adm’r, ». 
Giros, created no estoppel. (5) The evidence shows the 
rock was taken by appellant and hence the question as to 
the proof of consolidation does not arise. (6) The plea 
of the statute of limitations is not sustained by the evi- 
dence, 
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DrArmonD, C.—<Action for the value of the rock 
alleged to have been taken from plaintiff’s land by the 
St. Louis, Kansas City & Northern Railway Company 
and the defendant respectively. The first count is for 
the rock taken by said St. Louis, Kansas City & Northern 
Railway Company, and judgment for seven hundred dol- 
lars is asked. It is alleged that defendant was formed by 
the consolidation, in 1879, of the said St. Louis, Kansas 
City & Northern Railway Company with the Toledo, 
Wabash & Western Railway Company, and by such con. 
solidation assumed and became responsible for the liabili- 
ties and indebtedness of said St. Louis, Kansas City & 
Northern Railway Company, and for said $700 worth 
of rock taken by it. The other count was for rock 
taken by defendant, for which eight hundred dollars was 
asked. The land from which the rock was alleged to 
have been taken is the one hundred and twelve-acre tract 
mentioned in the opinion in the other case, of same title 
(ante, p. 646), justdecided. Part of the rock came from 
the ten rod-wide strip, and part from other portions of 
the tract. The answer was as in the other case. There 
was a general verdict for Giros for one hundred and 
eighty-eight dollars, on which he had judgment. 

There appears to have been no proof of the alleged 
consolidation or assumption of liabilities. These aver- 
ments were material, and necessary to be proved to sup- 
port a recovery on the first count. The evidence in the 
case, however, relates solely to the second count. Griros, 
himself, testifying as a witness, said the rock he was 
suing for were taken about two or two and a half years 
ago. It was in August, 1881, that he testified on the 
trial of the cause. The testimony of Collins, a witness 
for defendant, tended to show that the defendant got the 
rock Giros claimed pay for. So it seems that there was 
no evidence whatever touching the first count, and we 
must, therefore, regard it as informally abandoned. The 
verdict should have specified the count upon which it 
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was based. Sé. Lowis v. Allen, 53 Mo. 44; Brownell v. 
Pacific R. R. Co., 47 Mo. 239. But, as the evidence all 
related to the second count, we must uphold the verdict 
as founded upon that count. All the other questions in 
the case are disposed of in the other case above referred 
to, and what is there said we need not repeat here. 


4. 


The judgment should be affirmed. All concur. 





ALEXANDER, Receiver, Appellant, v. Rowuts et al. 


Negotiable Instruments: INSURANCE COMPANIES, POWERS OF. 
Insurance companies have in the general conduct of their business 
the power to take, hold and negotiate negotiable paper. 





Stock notes of a mutual insurance company which are 
negotiable in form are negotiable in fact. 


: NOTICE: FRAUD. A payment by the maker to the fraudu- 
lent holder of a negotiable note, without notice of the fraud, 
discharges the maker from liability thereon to the payee. 





Agency. In the absence of evidence of express appointment, of 
ratification, or of an estoppel, there is no sufficient evidence of 
agency. 


Corporations: STOCKHOLDERS: NEGOTIABLE INSTRUMENTS. A 
stockholder who sells his stock, to one who offers him in part pay- 
ment the negotiable securities given by him to the corporation for 
the stock, is not bound to inquire as to how these securities were 
obtained. 


———: NoTIcE. A stockholder who sells his stock is not, by rea- 
son of entries on the books of the corporation which do not 
evidence fraud, affected with notice of a fraudulent con- 
spiracy between the directors and the purchaser to wreck the 
corporation. * 





* These syllabi are taken from 14 Mo. App. 109. 
VoL. 84—42 
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Appeal from St. Louis Court of Appeals. 
AFFIRMED. 


J. B. Heiskell, W. L. Scott and FE. McGinnis for 
appellant. 


Overall & Judson for respondent. 
SHERWOOD, J.—Fully concurring in the opinion of 


the St. Louis court of appeals delivered by Bakewell, J., 
and the reasons therein given, we affirm the judgment. 





DicKENs et al., Appellants, v. CARR. 


1. Constitution: ACT DECLARING A MINOR OF FULL AGE. The con- 
stitutionality of a special act of the general assembly passed, 
while the constitution of 1820 was in force, declaring a minor to 
be of full age for the purpose of contracting and being contracted 
with, having been affirmed by repeated decisions of the Supreme 
Court, is no longer an open question in this state. 





2. While such legislation was valid under the constitution of 
1820, it is prohibited by the present one. 
Appeal from St. Louis Court of Appeals. 
AFFIRMED. 


P. E. Bland and A. McElhinney for appellants. 


(1) The act is unconstitutional. It is an interfer- 
ence with the judicial department of the government of 
the state. Lincoln v. Alexander, 52 Cal. 482. (2) It was 
nota law. It spent its force ona single object, was not 
permanent, uniform and universal. State ». Fry, 4 Mo. 
120 ; Cocke on Civil Government, sec. 142 ; Cooley on Cons. 
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Lim. (3 Ed.) pp. 79 and 391; Hrvine’s Appeal, 16 Pa. 
St. 266. (3) The act was retrospective in its operation, 
interfered with vested rights and was, therefore, uneon- 
stitutional. Slewart vo. Griffith, 33 Mo. 13. (4) So far 
as the appellant was concerned the act was worse than a 
pill of attainder. She never petitioned for the passage 
of such an act. No person petitioned for her. It was 
done without summons or notice to her. It was done 
without her consent or knowledge, at the instigation of 
parties interested against her, in the sum of five hundred 
and fifty dollars each as the evidence shows. These 
things alone will invalidate the act. Cooley on Con. 
Lim; Lincoln v. Alexander, 52 Cal. 482; Ervine’s 
Appeal, 16 Pa. St. 268. (5) The estate in remainder 
created in the heirs was a contingent one. DeLassus 0. 
Gatewood, 71 Mo. 371. 


M. F. Taylor for respondent. 


(1) The will created a vested estate in remainder 
in the heirs. 4 Kent Com. 203, 206; 2 Wash. Real Prop. 
(2 Ed.) 228; 16 Cruise’s Dig. chap. 1, § 86, note; Loreet 
o. Chase, 2N. Y. 73; Reves v. Frizzle, 8 Ired. Eq. 237; 
Lantz v. Trusler, 37 Pa. 482; Converse v. Kellogg, 7 
Barb. 590; Thompson v. Ludington, 104 Mass. 193; 
Olney v. Hull, 21 Pick. 311; Jones v0. Waters, 17 Mo. 
509; Aubuchon vw. Bender, 44 Mo. 560; Smison ». 
Whittelsey, 55 Mo. 254; DeLassus v. Gatewood, 71 Mo. 
372. (2) The power of the legislature to pass the act 
in question is no longer an open question in this state. 
Stewart v. Griffith, 33 Mo. 13; Gannett v. Leonard, 47 
Mo. 205; Shipp v. Klinger, 54 Mo. 238; Thomas ». 
Pullis, 56 Mo. 211. 


Norton, J.—This is a suit by ejectment, on the trial 
of which in the circuit court of St. Louis county, de- 
fendant had judgment from which plaintiffs appealed to 
the St. Louis court of appeals, where the judgment of the 
circuit court was affirmed, from which plaintiffs have 
appealed to this court. It appears from the record that 
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the plaintiff, Barbara E. Dickens, formerly Barbara . 
Steel, in 1857 executed a deed conveying her interest to 
ene McDonough in the real estate for the recovery of 
which she now sues defendant, who claims under said 
deed by various mesne conveyances. At the time said 
deed was executed plaintiff was between fifteen and six. 
teen years of age, she having previous to its execution 
been declared to be of ‘‘full age’’ for the purpose of 
contracting and being contracted with, by a special act 
of the legislature. 

It is contended on the part of plaintiffs’ counsel, in 
dn argument characterized for its learning, research and 
plausibility, that the act of the legislature is unconsti- 
tutional and void, and that the deed executed by plaintiff 
in virtue of it is likewise void. The question, however, 
so ably argued by counsel is not an open one in this 
state, and in view of the decisions of this court in the 
cases of Stewart v. Griffith, 33 Mo. 13; Gannett et al. ». 
Leonard, 47 Mo. 205; Shipp et al v. Klinger, 54 Mo. 
238, affirming the validity of such acts as the one here 
drawn in dispute, we must decline to re-open and re-agi- 
tate it for the reason given in the case of Shipp et al. ». 
Klinger, supra, where the court in declining to go into 
the question or to consider it open to further discussion, 
observed ‘‘that an examination of the session acts will 
show, that from an early period, in our state’s history 
acts ef this description were passed at almost every 
session, that their legality was never challenged, and that 
they were constantly acted upon. It would be entirely 
safe to say, that millions of dollars have been invested 
upon the strength of these titles, and for the courts at 
this day to declare the acts, and the titles made in pur- 
suance of them, void, would bea hazardous undertaking 
and would unsettle property rights to an alarming 
extent ”’ 

While under the constitution of 1820 such legisla- 
tion was valid the present constitution wisely, we think, 
condemns and forbids sugh legislation. 
Judgment affirmed, in which all concur. 
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Tue SraTeE ex rel. Harvey, Circuit Attorney, Appellant, 
v. MANNING. 


Justices of Peace: VACANCY IN OFFICE. Where a vacancy occurs in 
the office of justice of the peace, the county court, or, in the city of 
St. Louis, the mayor, are authorized (R. S., sec. 2809 and 2805) to fill 
the vacancy by appointment, but the term of such -appointment 
extends only until the next general election, and is not for the 
residue of the original term of the office. 


Appeal from St. Louis Circuit Court.—Hon. SuEParp 
Barc ay, Judge. 


AFFIRMED. 
E. A. B. Garesche for appellant. 


The whole spirit of the different provisions in re- 
lation to the office of justice of the peace, as they now 
exist upon the statute book, is to the express end and 
purpose that justices shall be elected or appointed for 
four years, and that where a vacancy occurs, it must be 
filled for the unexpired term of the former incumbent or 
“until the next general election of county officers at 
which justices of the peace can be elected.’’ Cons., Art. 
vi, sec. 37; R. 8., §$ 2805, 2807, 2809; State ex rel. v. 
Ranson, 73 Mo. 78. There is no such thing known te 
our law as an election of a justice of the peace for the 
term of two years, and as the election under which re- 
spondent claims title was not authorized by law, a judg- 
ment of ouster should be rendered. 


No brief for respondent. 


Henry, C. J.—This is a guo warranto proceeding 
commenced in the circuit court of St. Louis against re- 
spondent, alleging that he had intruded himself into the 
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office of justice of the peace of the fourth district of the 
city of St. Louis, and asking a judgment of ouster against 
him. In his return to the writ Manning alleged that at 
the November election, 1882, one Patrick Farnell wag 
duly elected justice of the peace of the fourth district, 
and qualified and entered upon the discharge of the 
duties of the office, but died on the third day of Decem. 
ber, 1882, and on the twenty-ninth day of December, 
1882, the mayor appointed Wm. S. Field to fill the 
vacancy until the next general election for county officers 
thereafter, and until his successor should be duly elected, 
commissioned and qualified, and that on the thirty-first 
day of December, 1882, said Field qualified and entered 
upon the discharge of the duties of the office. That on 
the fourth day of November, 1884, there was held in that 
district a general election for county officers, and also an 
election for a justice of the peace within and for said 
district. That at that election respondent received a 
majority of all the votes cast for that office and was duly 
declared elected, and on the thirteenth day of November 
was duly qualified and was by the mayor commissioned 
for a term of four years. 

To this return relator filed a demurrer, which the 
court overruled, and relator refusing to plead further, 
rendered a judgment in favor of respondent. From this 
judgment of the circuit court relator has appealed. 

Section 2809, Revised Statutes, provides that: 
‘When a vacancy occurs in the office of justice of the 
peace, the county court of the county in which such 
vacancy occurs may supply the same by the appointment 
of some person competent and qualified, who shall hold 
his office until the next general election of county officers, 
and until his successor is elected, commissioned and 
qualified.” The question in this case is whether the 
election held in that district in November, 1882, fora 
justice of the peace was authorized by law or not? It 
was clearly authorized by the section just quoted. Wher 
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Farnell died the mayor was euthertend to appoint one te 
fill the vacancy, but had no right to commission him for 
four years. Farnell was elected in 1882, for four 
years, and but for his death there could have been 

no election in that district for a justice of the peace until 
November, 1886. But when a vacancy occurs, whether 
eccasioned by death, resignation, or removal of the in- 
cumbent, an election is authorized to fill the vacancy at 
the next general election for county officers. Section 
9807 has no application to this case. That required an 
election for justices of the peace to be held throughout 
the state in 1882, and expressly provided that justices 
then in office should continue to act as such, until their 
successors were elected and qualified, and no election 
prior to 1882 was authorized. In the Slate v. Ranson, 
73 Mo. 78, Ranson was elected in 1876, and at an election in 
1880 Chiles was elected to the same office, but this court 
held that the election at which Chiles was chosen was 
not authorized, and that Ranson was entitled to the office 
until a successor should be elected in 1882. And the 
same question was involved in the case of 7’he State ex 
rel. Circuit Attorney ». McCann, 13 Mo. App. 588, 
which followed the decision in 7’he State ex rel. v. Ranson. 
Those cases involved a different question from that pre- 
sented here. 

The latter clause of section 2807 applied to an exist- 
ing state of things, and has ceased to be operative having 
accomplished all it was designed to effect. It continued 
in office justices of the peace who had been elected or 
appointed under the former law, until the election re- 
quired by the first clause of the section, in 1882. It can 
have no application to any justice of the peace elected in 
1882, or appointed subsequently. 

The judgment is affirmed. All concur, 
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FInLay v. Bryson, Appellant. 


1, Attachment: DEBT FRAUDULENTLY CONTRACTED: STATUTE. The 
wrongful conversion of personal property will not authorize the 
commencement of a suit by attachment under Revised Statutes, 
section 398, which furnishes such remedy ‘‘ where the debt was frau- 
dulently contracted on the part of the debtor.” 


2. Tort: WAIVER OF. One cannot waivea tort and sue in asswmpsit 
if the effect of it is to give jurisdiction over the subject matter toa 
court which otherwise would not possess it, or to bring the case 
within the terms of a statute which otherwise would not include it, 


8. Estoppel. Norcan one sue in assumpsit for the wrongful conver- 
sion of personal property and insist upon such conversion as the 
basis of a fraud to sustain an attachment in the same suit. 


Appeal from Johnson Circuit Court.—Hon. N. M. Givay, 
Judge. 


AFFIRMED. 
O. L. Houts for appellant. 


(1) The action was not for a debt contracted upon 
part of defendant, but grew out of a tort and the attach- 
ment could not be sustained upon the ground alleged— 
that ‘‘ the debt sued for was fraudulently contracted upon 
part of defendant.”” Anda waiver of the tort did not 
change the facts in the case, or cause the thing in action 
to arise out of contract. R. S., 1879, p. 62, sec. 398, sub. 
div. 14; Wallen v. The St. Louis, Iron Mountain € 
Southern Railway Co., 74 Mo. 521; Hderlin v. Judge, 
36 Mo. 350; Hoagland v. Railroad, 39 Mo. 451, 457; 
McDonald & Rew v. Jacob Forsyth et al., 13 Mo. 549; 
Bishop on Contracts, secs. 190, 191, and 81 and 89. 
(2) If the evidence of plaintiff is true, defendant was 
guilty of embezzlement or larceny and __ plaintiff 
should have attached under sub-division 12, section 
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section 398, p. 62, Revised Statutes, 1879, providing for 
cases ‘‘ where the damages for which the action is brought 
are for injuries arising from the commission of some 
felony or misdemeanor.”’ (3) Plaintiff by suing for 
money had and received waived the tort and fraud of the 
defendant, ratified and affirmed his actions in taking and 
receiving the money, not in part, but in the whole, and 
cannot, for the purposes of the attachment, treat the 
transaction as a wrong. 4 Wait’s Actions and Defences, 
pp. 475-476, sec. 4, and cases cited. (4) The instructions 
ef the court to the jury upon the trial on the merits that 
in order for defendant to establish his off-set, he must 
prove the same to the satisfaction of the jury by a pre- 
ponderance of the evidence, was equivalent to requiring 
him to make out his case beyond a reasonable doubt, and 
misleading. 1 Greenleaf on Evidence (Redfield’s Ed.) p. 
4, sec. 2; People v. Hamilton, The Reporter, Vol. 13, p. 
393; Webster’s Dictionary, p. 1172; Clarke v. Kitchen, 
§2 Mo. 316. 


J. J. Cockrell for respondent. 


(1) Debt denotes any kind of a just demand. 1 Bou- 
vier’s Dictionary, 379. Under our statutes, on any 
demand, whether arising out of tort or contract, an at- 
tachment may issue for the specified causes. R. &., 
sec. 398. (2) It isa fraud to unlawfully appropriate the 
property of another with the knowledge that it belongs 
to such other person and with design te deprive him of 
the same. 1 Bouvier’s Dictionary, 546. (3) There was 
an implied contract and the action is founded on it. 
(4) It was proper to instruct the jury as to the burden of 
proof. The party having the affirmative may be required 
by instructions to the jury, to establish his case by a pre- 
ponderance of evidence. Gay v. Southworth, 113 Mass 
333; Sackett on Instructions, pp. 39, 89, 114, 126, 184, 
213, 318. And to the satisfaction of the jury. See 
1 Wharton on Evidence, sec. 357, p. 306; Huchber- 
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ger v. Home Ins. Co., 5 Bissell 106; Hauken v. Squires, 
5 Bissell 186; Fullerton v. Bank, 1 Pet. (U.S.) on p. 616, 


Martin, C.—The plaintiff sues in attachment. Ip 
his petition he alleges that the defendant is indebted to 
him in the sum of five hundred and ten dollars for money 
had and received by him for the use of plaintiff. He 
adds that this money consists of the proceeds of two pairs 
of mules sold by defendant as the property of plaintiff, in 
the sum of three hundred and thirty dollars, and of money 
received by defendant from one Bailey belonging to plain- 
tiff, in the sum of one hundred and eighty dollars ; that de- 
fendant refuses to pay over the same to plaintiff although 
requested so to do. To this petition is appended an 
affidavit in due form setting forth the grounds of the at- 
tachment as follows: ‘‘And that this affiant, has good 
reason to believe and does believe that the debt sued for 
was fraudulently contracted on the part of the defendant, 
the debtor.”’ The truth of these facts in the affidavit 
was put in issue bya pleain abatement. This issue was 
tried by the court without the intervention of a jury. 

The plaintiff submitted evidence tending to prove 
that the defendant received four mules, the property of 
plaintiff, with directions to sell the same, and deposit 
the proceeds thereof to the credit of plaintiff ; that de- 
fendant sold the mules for three hundred and thirty dol- 
lars, and, without the authority of plaintiff, converted to 
his own use the said sum, together with the further sum 
of one hundred and eighty dollars, also the money of 
plaintiff, which defendant drew from plaintiff’s deposit 
without authority, and that when called upon to account 
for the same, defendant had told contradictory stories in 
regard to losing the money. The defendant introduced 
evidence tending to prove that he took and received said 
money, aggregating five hundred and ten dollars, for the 
purpose of buying sheep for plaintiff, and that said money 
was lost by him or stolen from him, while traveling for 
the purpose of buying sheep. This was all the evidence 
on the issue. 
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The court ruled at the trial, that if the defendant ob- 
tained possession of the money by any means, without 
authority of plaintiff, and with the intention to convert 
the same to his own use, took the same with him from 
the city of Denver, and when demanded of him refused 
to pay the same, pretending that he had lost it, when in 
fact he had not lost it, then the debt was fraudulently 
contracted on the part of defendant. 

The court further ruled that if the defendant without 
authority from plaintiff, carried the said money with him 
from Denver, with the intent to appropriate the same to 
his own use, then the debt was frauduently contracted, 
whether the money was subsequently lost or not. 

The court refused to rule that the defendant was en- 
titled to a finding on the pleadings and evidence. The 
issue was thus found in favor of plaintiff. 

The defendant made answer to the cause of action 
contained in the petition, admitting that he had received 
the sum of five hundred and ten dollars of plaintiff's 
money to his, the plaintiff’s use. He also pleaded an 
off-set in the sum of seven hundred and thirty-one dollars 
for work and labor performed, and property furnished to 
plaintiff, asking judgment for a balance in his favor. 
This issue was tried by a jury and resulted in a verdict 
for plaintiff in the sum of three hundred and thirty dol- 
lars, from all which the defendant appeals. 

I. Whether the plaintiff was entitled, on the plead- 
ings and evidence, to judgment on the issue raised by the 
plea in abatement, is the principal question presented in 
the record for our determination. A solution of it involves 
the construction of the fourteenth sub-division of sec- 
tion 398, which furnishes to suitors the remedy by attach- 
ment, ‘‘where the debt sued for was fraudulently 
contracted on the part of the debtor.’ R. S., 1879, sec. 
398. Iam not aware that this ground of attachment, 
which appears first in our general statutes of 1865, has 
ever been considered by this court. In the same revision 
our attachment law was so amended as to furnish the 
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remedy in iyil ions, whether resting on contract 
or sounding in tort. But when an attachment is sought 
upon the grounds contained in the fourteenth sub-divis- 
ion, the misconduct of the defendant, constituting the 
ground of the attachment, must relate to the same cause 
of action set forth in the petition ; and it is there, as wel] 
as in the affidavit of attachment, referred to as an action 
ef debt. The plaintiff must depose in his affidavit that 
the debt sued for in the petition was fraudulently con- 
tracted on the part of the debtor. This language in its 
ordinary signification does not aptly apply to actions 
sounding in tort. In construing statutes we are expected 
to accept the meaning of language as indicated by its 
ordinary use, unless it is apparent from the context and 
subject matter, that a different meaning must have been 
intended by the law-making power. If at the time this 
statute was enacted, there were matters and things 
well known and understood by the designation therein 
employed, it is but reasonable to presume that the 
statute relates to them, rather than to other sub- 
jects not so well known or understood by said designa- 
tion. I think there never was a time in our judicial 
history, when the subject matter of a debt, fraudulently 
contracted on the part of the debtor, was not well known 
in our courts. The essential ingredients of such a wrong 
are and always have been equally well known. The ob- 
jective point of fraud does not lie in any particular direc- 
tion, nor is it confined to any particular subject matter. 
It may seek to effect a debt as well as to despoil one of 
his estate. 

Debts induced by fraud are common things in our 
reports; and as such they answer the language of the 
fourteenth sub-division without going further. The 
fraudulent transaction referred to must culminate in a 
debt. The debtor must have been guilty of some material 
deceptive act, word or concealment, done or suffered by 
him with the intent to induce the opposite party to con- 
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sent to the debt. The opposite party must have relied 
upon such false acts or manifestations of the debtor, and 
vielded his consent to the contract on the faith thereof. 
In this manner, alone, results a debt fraudulently con- 
tracted on the part of the debtor. City Bank of Colum- 
bus v. Phillips, 22 Mo. 85; Bryan v. Hitchcock, 43 Mo, 
527: Wannell v. Kem, 57 Mo. 478; Bailey v. Smock, 61 
Mo. 213; St. Louis Type Foundry v. Union Printing 
Co., 3 Mo. App. 142; Holland v. Anderson, 38 Mo. 55. 
It has been decided in this state that when a person has 
been induced by fraud to accept a contract, he is not 
bound to rescind it in order to recover for the fraud. He 
may stand by it, and sue his adversary for the damage 
inflicted upon him by his fraud. Jarrett ». Morton, 44 
Mo. 275; Parker v. Marquis, 64 Mo. 38. The statute 
we are construing seems to proceed upon this principle, 
by allowing the plaintiff to sue on the debt, and prose- 
cute an attachment against the debtor’s property, for 
having fraudulently induced it. In applying these views 
to the evidence given in support of the attachment, I am 
unable to discover the essential ingredients, which con- 
stitute in our law a debt fraudulently contracted on the 
part of the debtor. It fails to show that any debt was 
ever contracted at all by the debtor, not to say anything 
of the manner in which it must have been contracted to 
answer the language of the statute. It tends to prove 
that the defendant appropriated the plaintiff’s money or 
property to his own use. But the unlawful conversion 
of property or money results only in damages so far as 
the acts of the wrongdoer are concerned. Asa matter of 
fact he agrees to no debt, nor can he lawfully treat it as 
such. That privilege belongs to the other side, not to 
him. 

There is no evidence in this case that the defendant 
practiced any misrepresentation or deceit upon the plain- 
tiff, whereby he was induced to consent to the liability 
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which he now affects to treat asa debt. The excuse of 
having lost the money may have been an untrue explana- 
tion of his reason for converting it to his own use, but it 
furnishes nothing by way of an inducement to the plain- 
tiff’s consent to the liability or supposed contract of in- 
debtedness. The defendant's liability arises from the 
conversion of the property to his own use. His excuses 
are only resulting incidents of the wrong, and not its in- 
ducing causes. Ifthe attachment can be sustained on this 
evidence, then it can be sustained under the sub-division 
for every conversion of property. This would be an un- 
warrantable extension of the language of the statute. 
The wrongful conversion of property, which results in 
damages is one thing; the fraudulent inducement of a 
debt is another thing. Both are well known, and the 
sub-division we are construing refers to the latter and not 
to the former. 

II. It is argued by plaintiff, that since it appears 
that the defendant in his conversion of the property 
sold it, and received the proceeds of the sale in money, 
the plaintiff is at liberty to waive the tort, and sue him in 
assumpsit for money had and received. This right of elec- 
tion is very generally conceded to plaintiff by the authori- 
ties, where his sole purpose is to maintain an assumpsit. 
So far as the defendant is concerned this right rests upon 
a fiction imposed at the plaintiff’s pleasure upon the 
actual facts of misconduct of the defendant, which dis- 
closes no elements of a promise, contract or agreement. 
But when the gravamen of the transaction sounds in 
tort, the plaintiff will not be indulged in this fiction, if 
the effect of it is to give jurisdiction over the subject mat- 
ter to a court which otherwise would not possess it. San- 
deen v. R. R., 79 Mo. 278; orto bring the case within 
the terms of the statute, which otherwise would not in- 
clude it. Miss. Cent. R. R., v. Fort, 44 Miss. 423. If, 
therefore, the only ingredient of indebtedness distin- 
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guishing the ground of the attachment rests on fiction, 
and is furnished by the plaintiff at his election, my con- 
clusion is that the transaction intended in the affidavit 
cannot, within the meaning of the statute, answer the 
description of a debt ‘fraudulently contracted on the 
part of the debtor.”’ 

III. The prosecution of this attachment is subject to 
another embarrassment which may be briefly stated. The 
plaintiff in his petition having elected to waive the tort 
and sue in assumpsit for the money had and received by 
defendant, by what authority can he resume the tort in 
the same suit, and insist upon it as the basis of a fraud, 
to sustain the proceeding in attachment? By electing to 
sue for the money for which the property was sold, he 
affirms the acts of the wrongdoer, claiming the proceeds 
thereof, and is thereafter estopped from treating the 
transaction as a wrong. He will not be permitted to 
waive the tort and to prosecute the defendant for it in the 
same suit. Brewer v. Sparrow, 7H. & C. 310; Roder- 
mund v. Clark, 46 N. Y. 354; Goss v. Mather, 2 Lans, 
283; Wellington v. Drew, 16 Me. 51; Brown v.| Moran, 
42 Me. 44; Fireman's Ins. Co. v. Cochran, 27 Ala. 228; 
Whitney v. Allaire, 4 Denio 554. 

In pursuance of these views the judgment on the issue 
raised by the plea in abatement is reversed, and judg- 
ment thereon rendered for defendant, dissolving the at- 
tachment. Finding no material error in the trial of the 
issues raised by the petition and answer, the judgment 
thereon is affirmed. All concur. 
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Smiru, Appellant, v. LAUMIER. 


Revenue: CLAIMANT: TAX SALE. The ‘successful claimant” 
mentioned in the statute (Session Acts, 1872, section 220), is one 
who claims adversely to the demandsof the revenue law, and not 
one claiming under a subsequent tax sale. 


Subsequent Tax Sale: PURCHASER: TAXES. A purchaser at a 
subsequent tax sale does not become liable for money paid bya 
former purchaser under an older assessment, as to which he is not 
in default. 


Judgment, for Whom Rendered: HOLDER OF TAX DEED. The 
court cannot render a money judgment for a plaintiff who claims 
as the holder of a tax deed, which has been excluded from eyi- 
dence, and as to which there is no other evidence. 


Tax Deed, Exclusion of From Evidence: PREsSUMPTion. 
Where the reasons for the exclusion from evidence of a tax deed 
under which the plaintiff claims do not appear, it wlll be presumed 
that it was properly excluded. * 


Appeal from St. Louis Court of Appeals. 
AFFIRMED. 
J. 8. Dobyns for appellant. 


(1) The several objections urged by defendant 
against the tax deed offered in evidence by plaintiff, 
were well taken, and he was not entitled to recover the 
possession of the land thereunder. This is conceded. The 
tax deed, therefore, did not convey the title of the land 
to plaintiff’s grantor, but only operated to vest in him 
the tax lien formerly held by the state. State to use 
Rosenblatt v. Herman, 7 Mo. App. Rep., p. 420. 
(2) Having failed in his action of ejectment, plaintiff was 
entitled to recover a moneyed judgment against the land 
in accordance with the alternative prayer for relief con- 
tained in his petition. 2 Wagner’s Statutes (1872), 
pp. 1206-7, sec. 219. (3) The lawin force at the time 
of the purchase determines the rights of parties. Velson 
». Rountree, 23 Wis., 867; Blackwell on Tax Titles 
(4 Ed.), p. 330. (4) Such title vested in the state on 


* These syllabi are taken from 12 Mo, App. 346, 
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forfeiture as to pass the fee in the land on the sale to 
Allen, had his tax deed been in proper form. State to 
use Rosenblatt v. Herman, 7 Mo. App. 420; Blackwell 
on Tax Titles (4 Ed.), p. 540; 2 Wagner’s Statutes 
(1872), sec. 200, p. 1201, and sec. 223, p. 1207, 


Broadhead & Haeussler for respondent. 


(1) There was no evidence to sustain the judgment 
of circuit court; the court of appeals should have not 
only reversed cause but given judgment for defend- 
ant. The defendant was in no manner liable. Ab- 
bott v. Lindenbower, 42 Mo. 162; Allen v. Arm- 
strong, 16 Iowa 508; Tanerdee v. Rhodes, 26 Wis. 215. 
(2) Under third paragraph of section 220, of Acts of 1872, 
page 129 (upon which plaintiff rests his cause), there 
could be no recovery against any one, except Kroeger, 
the party against whom assessment was made and whose 
interest in the property was sold to Allen—as also to de- 
fendant. Robbins v. Barron, 32 Mich. 36; Anderson 
». Rider, 46 Cal. 134; Preston v. Gordon, 31 Lowa 250. 
(3) On the undisputed facts and evidence the plaintiff 
could not recover against defendant—he having a su- 
perior title to the plaintiff, acquired in same manner 
against same party. Laws, 1872, p. 130, sec. 223; also, 
see 200, 219, 211. 


Norton, J.—This case is before us on plaintiff’s 
appeal from a judgment of the St. Louis court of ap- 
peals reversing the judgment of the circuit court of 
the city of St. Louis, and remanding the cause. The 
opinion of the court of appeals is reported in 12 Mo. 
App. 547, where all the questions raised before us 
in the briefs of counsel are fully considered. We are of 
the opinion that the conclusion reached is abundantly 
sustained by the reasons therein given, and deeming 
it unnecessary to go over the same ground and repeat 
here, the judgment is affirmed. All concur. 

VoL. 84—43 
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Hotman, Administrator, Plaintiff in Error, ¥. 
NANCE ef al. 


1. Administrator. An obligation entered into with one as adminis. 
trator of an estate in relation to its affairs can be enforced by the 
administrator in his representative capacity. 


2. Partnership Estate, Administration of. The failure of the 
surviving partners of a deceased one to give bond and qualify under 
the statute as administrators of the partnership assets only subjects 
them to the contingency of being deprived of such assets by the 
administrator of the individual estate of the deceased partner com- 
ing forward and giving additional bond, with the view of taking 
them incharge. If the individual administrator fails to qualify ag 
administrator of the partnership estate, the assets must necessarily 
remain in the hands of the surviving partners, who, as such, are 
proprietors for the use of the partnership, and have the common 
law authority to devote them to the payment of the firm debts. 


3. : . Where the surviving partners of the deceased one 
settle up the partnership affairs, and acknowledge that the indi- 
vidual share of the deceased therein, after the payment of the firm 
debts, is a certain sum, the administrator of the individual estate 
can maintain his action for the same. 





Error to Cooper Circuit Court.—Hon. E. L. Epwarps, 
Judge. 


REVERSED. 
Cosgrove, Johnston & Pigott for plaintiff in error. 


(1) The plaintiff, as the administrator of Frank 8. 
Bradley, had the right to dispose of the interest of the 
deceased in the partnership. 2 Williams on Executors, 
p. 1006. (2) An executor or administrator can settle or 
compound a debt due the estate, and without any order 
or direction from the probate court to do so. 3 Williams 
on Executors, top page 1900; 13 New Hampshire, 18 and 
20; Chadbourn v. Chadbourn, 9 Allen 173; Coffin 2. 
Cattle, 4 Pick. 454; Bean v. Farrum, 6 Pick. 269 ; Bacon 
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». Crandon, 15 Pick. 79. (3) The plaintiff does not seek 
to recover a part of the partnership assets, but an amount 
due from the surviving partners upon a settlement and 
account stated by them with plaintiff. 








Draffen & Williams and John R. Walker for de- 
fendants in error. 


(1) The statute has pointed out the method of set- 
tling partnership estates upon the death of one of the 
partners. The petition sets up an agreement made out 
of court within thirty days after Bradley’s death, and - 
does not state a cause of action. Hnsworth v. Curd, 
68 Mo. 282; Zitterington v. Hooker, 58 Mo. 593. (2) The 
individual administrator, as such, has no control over 
the partnership funds, or any part thereof. If, upon 
failure of the survivor to give the required bond, such 
administrator also takes charge of the partnership estate, 
he acts in two separate capacities. Unless he gives the bond 
and administers upon the partnership estate, he has no 
control over any of the partnership effects whatever. 
Orrick v. Vahey, 49 Mo. 428; Weil v. Jones,70 Mo. 560; 
Burton v. Rutherford, 49 Mo. 255; Bredow v. Mutual 
Savings Institution, 28 Mo. 181. The plaintiff in this 
case, seeks to recover a portion of the partnership assets. 
The only title he shows in his petition is his letters of 
administration upon Bradley’s estate. (3) It is not 
stated in the petition that all the partnership debts were 
paid, nor in what the assets consisted, nor in whose hands 
they were. (4) The first point relied upon by the 
plaintiff in error for a reversal, and the authorities cited 
in support of the same, are inapplicable to this case. 
(5) The second point made in plaintiff’s brief has no 
bearing upon the questions arising upon this record. The 
defendants did not owe the plaintiff’s intestate any debt, 
and no such debt was compounded and settled by the 
plaintiff. The right of an administrator to compound a 
debt due to the deceased is not involved in this suit. No 
such case is made in the pleadings. 
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Martry, C.—This is an action by the administrator 
of the individual estate of a deceased partner, to recover 
from the surviving partners, an amount ascertained to 
be due the intestate, upon a settlement of the partner. 
ship estate. It is alleged in the petition that Frank §, 
Bradley, the intestate, was in his lifetime a member of 
the firm of Nance, Combs & Company, which was com- 
posed of the defendants, and said Bradley, and that the 
said partners, under said name and style, were en- 
gaged in the business of buying and feeding hogs and 
cattle for market. It is further alleged that after his 
qualification as administrator of Bradley, the plaintiff 
had a settlement with the defendants, as surviving part- 
ners of the firm of Nance, Combs & Company, of the 
partnership affairs of said firm, by which settlement it 
was ascertained that the interest of said Bradley in said 
partnership amounted to the sum of eighteen hundred 
dollars, of which said sum the said defendants, then and 
there, paid to plaintiff as administrator as aforesaid, the 
sum of three hundred and fifty dollars. It is next alleged 
that the sum of $1,450 was paid: by them to one Walker, 
who was an individual creditor of said Bradley to that 
amount, evidenced by note of said Bradley, when it 
should have been paid to plaintiff as administrator of the 
individual estate. Judgment for said $1,450 is prayed. 

To this petition a demurrer was interposed, assigning 
as grounds therefor, that the facts stated failed to show 
any liability to plaintiff on the part of defendants ; that 
the administrator of the individual estate of Bradley had 
no right to the assets of the firm, and no control over the 
deceased partner’s interest therein, and could make no 
valid and binding settlement of the partnership estate 
without administering upon the same in the manner 
pointed out in the statute; that the partnership estate 
could only be settled and the interest of the deceased 
therein ascertained by the method directed in the statute 
as to partnership estates and the settlement thereof; and 
that the settlement mentioned in the petition is not 
alleged to have been made wnder direction of the probate 
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court, or in such manner as to bind the estate of Frank 
S. Bradley, deceased. The demurrer was sustained, and 
final judgment rendered for defendant, from which the 
plaintiff prosecutes this writ of error. 

I. We are of the opinion that the court erred in ; 
i sustaining the demurrer. The defendants admit by this 
demurrer that a settlement of the partnership affairs had 
taken place between themselves as surviving partners, 
and the plaintiff as the representative of this deceased 
partner ; that the individual interest of said partner had 
been ascertained to amount to $1,800, of which they had 
paid over to the plaintiff $350 in money ; that the balance 
of $1,450 now sued for, was found to be due said partner, 
but that they had paid it over to another person. The 
obvious meaning of the language in the petition is to the 
effect that $1,800 in money was coming to this deceased 
partner after settlement of all the partnership transac- 
tions. It could not be payable to him or his representa- 
tive, except as the balance due him after satisfaction of 
all partnership demands. The petition alleges in sub- 
stance that the $1,450 in money is due from them to 
plaintiff in his representative capacity. On the facts as 
alleged, the defendants are regarded in law as holding so 
much money belonging to plaintiff in his representative 
capacity, and it raises the implied promise to pay it over 
when demanded. Iam not aware of any law which will 
relieve the defendants from the obligation of this ac- 
knowledgment and promise knowingly and intentionally 
made to the plaintiff in his capacity as administrator. It 
was held at an early day that a promissory note made to 
a person as executor could be enforced by him in his 
official capacity. Rector vo. Langham, 1 Mo. 568. Sim- 
ilar obligations are frequently entered into with adminis- 
trators in relation to the affairs of the estates in their 
charge, as, for instance, in relation to administration 
sales ; and I have never learned of any exception to their 
enforcement like other obligations, according to their 
import and effect. 

Ii. The fact that our statutes imposed upon the 
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plaintiff, as administrator of the individual estate, the 
duty of giving additional bond before taking charge of 
the partnership estate, is not in the way of his present 
suit. He is not assuming to take charge of partnership 
assets, nor to administer the partnership estate. He ig 
suing for money which belongs to the individual estate 
of his intestate, according to the admissions of the de. 
fendants. The failure of the defendants as surviving 
partners to give bond and qualify under the statute as 
administrators of the partnership assets, only subjected 
them to the contingency of being deprived of such assets 
by the administrator of the individual estate of the de- 
ceased partner coming forward and giving additional 
bond, with the view of taking them in charge. If the 
administrator of the individual estate fails to qualify as 
administrator of the partnership estate, the assets must 
necessarily remain in the hands of the surviving partners, 
As such, they are proprietors for the uses of the partner- 
ship, and have the common law authority to devote them 
to a payment of the partnership debts. The provisions 
of the statutes were not intended to withhold from them 
this common law right, unless the administrator of the 
deceased partner qualified himself to take charge of the 
partnership assets. The prevailing law on this subject 
is expounded in the recent case of Haston v. Courtwright, 
ante, p. 27, by Philips, Commissioner. 

Under the circumstances inferred from the petition, 
the defendants had the right, as surviving partners, to go 
on and settle up the affairs of the partnership. It seems 
they did this, and acknowledged that the plaintiff's in- 
testate had $1,800 in money as his individual share after 
settlement of the partnership debts. The administrator 
of the individual estate to whom it belongs, agrees that 
this is the true amount, and it does not become the de- 
fendants to repudiate their settlement and deny his right 
to receive it. If the partnership has not been faithfully 
settled, and this is not the true amount, the plaintiff may 
be answerable for the deficit. 

Judgment reversed and cause remanded. All concur. 
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Vawter, Administratriz, v. THE Missourr PAcIFIo 
RAILWAY Company, Appellant. 


1. Action for Death of a Person: STATUTES: EXTRA-TERRITORIAL 

EFFECT: COMITY. The right of action for the death of a person 
caused by the wrongful act, neglect or omission of another is 
purely statutory, and statutes giving such right of action have no 
extra-territorial effect. If such statutes are to be administered 
outside of the jurisdiction where enacted it must be done on 
principles of comity. 
Action by Administrator in Missouri Under Kansas 
Statute. The statute of Missouri, Revised Statutes, section 97, 
expressly inhibits the prosecution of a civil action by an adminis- 
trator for injuries to the person of the intestate, and an adminis- 
trator appointed in Missouri cannot maintain an action here under 
the statute of Kansas for the death of the intestate in Kansas, 


Appeal from Moberly Court of Common Pleas.—Hon, 
G. H. Burckuartt, Judge. 


REVERSED. 
H. 8. Priest with T. J. Portis for appellant. 


(1) The objection of appellant to the introduction 
of any evidence under the petition should have been 
sustained. The petition does not state facts sufficient to 
render the appellant liable for the following reasons, 
to-wit: (@) Because the courts of this state will not 
enforce the right of action which the plaintiff claims 
accrued under the statute of Kansas. Wéillis v. Ry. 
Co., 3 Tex. 282; Richardson v. R. R., 98 Mass. 85; 
Cooley on Torts, 471; Woodward v. R. R., 10 Ohio St. 
121; Wharton on Conflict of Laws, sec. 711; McCarthy 
v. Ry., 18 Kas. 46; Proctor v. Ry., 64 Mo. 112; Patton 
v. Ry., 96 Pa. St. 169; Anderson v. Ry., 37 Wis. 321; 
Whitford v. Ry., 23 N. Y. 465; Armstrong v. Beadle, 
5 Sawyer 484; Weedham v. R. R., 38 Vt. 294; State, etc., 
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». Ry., 45 Md. 41; Bank v. Price, 35 Md. 487; Hunt », 
Town, etc., 9 Vt. 417; Rorer on Inter-State Law, pp. 144, 
145; State, etc., v. John, 5 Ohio Rep. 217; R. R. Co, 
». Cragin, 71 Ill. 177; Derrickson v. Smith, 27 N. J. L, 
166; Halsey v. McLean, 12 Allen 438; Drinkwater », 
Ry., 18 Me. 37; Gorman v. Pacifie R. R., 26 Mo. 441; 
Judge of Probate v. Hibbard, 44 Vt. 597; 8s. co. 8 Am, 
Rep. 396; 2 Rorer on Railroads, chap. LIV, sec. 3, p, 
1149; Brigham v. Claflin, 31 Wis. 607; Betty v. Ry. 
Co., 37 Wis. 323. (6) According to the allegations of 
the petition the cause of the death of respondent’s intes. 
tate was the negligence of his fellow-employes. The 
law of the state of Kansas, which makes the employer 
liable to a servant for the negligence of a fellow-servant, 
is only a rule of decision for the courts of that state, 
and will not be enforced by the courts of this state, 
especially as it is contrary to the settled law of this 
state. Story Conflict of Laws, sec. 23; Anderson »v. R. 
R. Co., supra; Pickering v. Fisk, 6 Vt. 102; Rorer 
Inter-State Law, supra; Wharton on Conflict of Laws, 
secs. 4, 104, 478 and 490, and notes; Vega v. Vienna, 1 
Barn. & Ad. 284; Scoville v. Canfield, 14 Johns. 338; 
Pearsoll v. Dwight, 2 Mass. 84; Harrison v. Sterry, 5 
Cranch, 299; McGowan v. R. R. Co., 61 Mo. 528; Bless- 
ing v. R. R. Co., 77 Mo. 410. (ec) Plaintiff was appointed 
and qualified as administratrix of the intestate’s estate 
under the laws of this state, and therefore had only such 
powers and rights as were given or conferred by the law 
of this state; under which there was no authority to 
maintain this action. Such a right of action is given to 
her as administratrix by the statutes of Kansas alone. 
Taylor, Adm r, v. R. R. Co., 738 Ky. 348; Woodward v. 
R. R., 10 Ohio St. 121; Richardson vo. R. R. Co., 98 
Mass. 92; Mackay v. R. R., 4 Fed. Rep. 617. (2) In 
addition to the foregoing reasons, the demurrer to the 
evidence at the close of plaintiff’s case and at the con- 
clusion of the whole case should have been given upon 
the ground of the intestate’s contributory negligence 
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0’ Neill v. R. R. Co., 45 Iowa 546; Wright v. R. R. Co., 
95 N. Y. 568; R. R. Co. v. McDade, 58 Ga. 73; 8. o. 18 
Am. Ry. Rep. 183; Wolsey v. R. R. Co., 33 Ohio St. 
997; R. R. Co. v. Patterson, 93 Ill. 195; Thomas ». 
R. R., 51 Miss. 637; Wood v. R. R., TON. Y. 195; 
Lyon . R. R., 31 Mich. 429; Rose v. R. R., 9 Am. Ry. 
R., 515; s. 0. 58 N. Y. 217. (3) Respondent’s second 
instruction is directly conflicting with instruction num- 
ber two given for appellant and number three given by 
the court of its own motion. The rule given the jury 
in plaintiff’s first and third instructions by which to 
measure or estimate the damages in addition to being 
incorrect as a rule, is also misleading. Hdmunds v. Ry. 
Co., 3 Mo. App. 603; BR. R. Co. v. Brown, 26 Kas. 443; 
Rose ». R. R. Co., 39 Iowa 246. The verdict is ex- 
cessive. Browns case, supra; Rose’s case, supra. 
(4) The court erred in admitting incompetent evidence 
in behalf of respondent and rejecting proper evidence 
offered by appellant. (5) The court erred in giving 
instructions asked by respondent and in refusing instruc- 
tions asked by appellant; and in giving instructions of 
its own motion. 


James Ellison and W. C. Hllison for respondent. 


(1) This action is brought in Missouri under the 
statutes of Kansas for killing plaintiff’s intestate and 
husband in a collison happening in Kansas. That such 
an action is maintainable is established by the following 
authorities. Dennick v. Ry., 103 U. 8. 11; Selma, 
Rome, ete., Ry. v. Lacy, 49 Ga. 106; W. & A. Ry. Co. 
o. Strong, 52 Ga. 461; Atchison, etc., v. Moore, 29 Kan. 
632; Boyd v. Clark, 8 Fed. Rep. 849; Hyde v. Ry. Co., 
61 Ia. 441; Hannibal & St. Jo. Ry., 31 Kas. 586: Leon- 
ard v. Columbia, etc., 84 N. Y. 48; Herrick vo. Ry., 31 
Minn. 11; Boyce v. Ry., 18 N. W. Rep. 673; Great 
Western Ry. v. Miller, 19 Mich. 305; Nashville, etc., v. 
Sprayberry, 9 Heisk. 852; 8 Bax. 341; Shedd v. Moran, 
10 Ill. App. 618 ; Delcharge v. Hietkemper, 20 N. W. 
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Rep. 385; Chicago v. Ry., 60 Miss. 977; Ry. Co, 
». Wallace, 50 Miss. 244. The following authorities 
establish the same proposition by analogy and the 
course of reasoning therein. Smith v. Hider, 3 John. 
105 ; Glen v. Hodges, 9 John. 67; King v. Sarria, 69 
N. Y. 24. That the action can be maintained by the 
administrator appointed in this state, see the following: 
Dennick v. Railroad Co., 103 U. 8.11; Leonard v. Col- 
umbia Steam Navigation Co., 84 N. Y.48. The same 
thing is shown by the reasoning of the court in JVeed- 
ham, Adm’r, v. Grand Trunk Ry. Co., 38 Vermont 304; 
(2) That this action is transitory is evident from its 
very nature. The following are a few of the many 
authorities establishing this universal rule, that all 
actions for injuries to persons or personal property are 
transitory: Glenn v. Hodges, 9 Johns. (N. Y.) 67; Gard- 
ner v. Thomas, 14 id. 1384; Shaver v. White, 6 Munf. 
(Va.) 112; Smith v. Butler, 1 Daley (N. Y.) 508; 
Northern Ry. Co. v. Scholl, 16 Md. 337; Smith v. Bull, 
17 Wend. 323; Genin v. Grier, 10 Ohio 209; Watts »v. 
Thomas, 2 Bibb (Ky.) 458; Redgrave v. Jones, 1 Har. 
& M. (Md.) 195; Ry. Co. v. Harris, 12 Wall. 65. (3) It 
is not against our ‘‘ public policy” to sustain this action 
in our courts. The rule of ‘‘ public policy” does not 
apply to such cases. Herrick v. Minneapolis & &. 
Louis Ry. Co., 31 Minn. 11; Story Conflict Laws, §§ 258 
and 259; Shedd v. Moran, 10 Ill. App. (Bradwell) 618; 
Stoeckman v. T. H. & I. R. Ry. Co., Mo. Appeal; Boyce 
». Wabash Ry., 18 Northwestern Rept. 673; King 2. 
Sarria, 69 N. Y.31; Commonwealth of Ky. v. Bassford, 
6 Hill. (N. Y.) 526. (4) The evidence does not warrant 
the assumption that Vawter was negligent. It clearly 
fails to show that he was guilty of any negligence con- 
tributing directly to his death. On the subject of con- 
tributory negligence, it is held, that it must be such as 
contributes directly to the accident—must be the proxi- 
mate cause. Wharton on Negligence, secs. 323, 4, 5, 6, 
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936, and 343; Buesching v. The St. Louis Gas Light 
Co., 73 Mo. 219; Whalen v. St. L., K. C. & N. Ry. Co., 
60 Mo. 323; Meyers v. Chicago, R. I. & Pac. Ry. Co., 
59 Mo. 223; Burham v. St. L. & I. M. Ry. Co., 56 Mo. 
338; Wagel v. Missouri Pac. Ry. Co., 75 Mo. 665; U. 
P. Ry. Co. v. Rollins, 5 Kansas 167. (5) The instrue- 
tion as to damages is correct. K. P.. Ry. Co. v. Cutter, 
19 Kan. 88; A., 71 & S. F. Ry. Co. v. Brown, 26 Kan, 
443; Balt. & Ohio R. R., 24 Md. 271; Chicago », 
Scholten, 75 Ill. 468; Penn. Ry. Co. v. Goodman, 62 Pa. ° 
St. 329; Railroad Co. v. Barron, 5 Wall. 90; Needham 
». Ry. Co., 38 Vt. 294. 


Buack, J.—Plaintiff is the widow of W. R. Vawter; 
and was appointed administratrix of his estate by the 
probate court of Schuyler county, Missouri. She brings 
this suit in her representative capacity against the 
defendant to recover damages for the death of her 
husband. He was in the employ of the defendant. 
While making a trip over the road, his train left the 
main track and ran on a side track, at Parsons in the 
state of Kansas, came in collision with a stock train, 
and he was killed. His death, it is alleged, was caused 
by the negligence of defendant’s servants, in leaving the 
switch at that place in an improper position. Defend- 
ant contends that he and those engaged with him on his 
train were guilty of negligence in running the train at a | 
rate of speed prohibited by the defendant’s rules, because 
of which he was killed. 

1. Civil actions for the death of a person caused 
by the wrongful act, neglect, or omission of another, did 
not exist at common law. A right of action in such 
cases is given by the statute law of many of the states. 
These statutes have no extra-territorial effect, so that, as 
is conceded in this case, the plaintiff, if she can recover 
at all, must do so by force of the statutes of the state of 
Kansas, and not because of any statute of this state. 
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To that end she pleads and bases her right to recover 
upon two sections of the statutes of that state, which 
are as follows: ‘‘ When the death of one is caused by 
a wrongful act or omission of another, the personal 
representative of the former may maintain an action 
therefor against the latter, if the former might have 
maintained an action, had he lived, against the latter, 
for an injury for the same act or omission. The action 
must be commenced within two years. The damages 
cannot exceed ten thousand dollars, and must inure to 
the exclusive benefit of the widow and children, if any, 
or next of kin, to be distributed in the same manner as 
personal property of the deceased.’’ Also: ‘Every 
railroad company organized, or doing business in this 
state, shall be liable for all damages done to employes of 
such company in consequence of any negligence of its 
agents, or any mismanagement of its engineers, or other 
employes to any person sustaining such damages.” 

The question arises whether she can maintain this 
action in this state. The following authorities support 
her claim of right so to do. Leonard, Adm’r, v. The 
Cotumbia Steam Navigation Company, 84 N. Y. 48; 
Dennick v. Railroad Company, 103 U. 8.11. The first 
of these two cases is, in a large degree, placed upon the 
ground that the statute of the state of Connecticut, 
where the cause of action accrued, was in all material 
respects the same as that of New York. The other was 
also brought in the state of New York, though the action 
was founded on the statute of New Jersey. In both of 
these states, it would seem, the personal representative 
was the proper and only party to sue, in such cases, 
There is no material difference betwee. the statute of the 
state of Kansas and that of the state of L[llinois in the 
respect under consideration. The St. Louis court of 
appeals in Stoeckman Adm’r, v. Terre Haute & Ind. R. R. 
Co., 15 Mo. App. 503, came to the conclusion that an ad- 
mimnistrator appointed in this state might prosecute such @ 
suit under the statute of IMinois. In Zaylor’s Adm’r, 
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». The Pennsylvania Company, 78 Ky. 348, the death 
occurred in the state of Indiana. The administratrix of 
the estate of the deceased was appointed in the state of 
Kentucky, and brought her suit in the courts of that 
state, founding her right to recover upon a statate of the 
state of Indiana, which is precisely the same as the first 
of the sections of the statute of Kansas, above quoted. 
The court, in that case, denied the right and power of 
the administratrix to prosecute the suit in the courts of 
the state of Kentucky, and, among other things, said : 
«“ A Kentucky administrator, suing ina Kentucky court, 
must be able to show that the laws of Kentucky entitle 
him to the thing sued for. He cannot receive his office 
from one jurisdiction and appeal tothe laws of another 
jurisdiction for rights or powers, not given by the law 
which created him.’ Other courts, where the same 
question was involved have been equally positive in the 
assertion of the same doctrine. Woodard v. The Méeh., 
South. & Northern Ind. R. R. Co., 10 Ohio St. 121; 
Richardson, Adm’r, v. New York Cent. R. R. Co., 98 
Mass. 85. 

By the statute of Kansas, the right of action accrues 
to the personal representative, the executor or adminis- 
trator. The damages inure to the exclusive benefit of 
the widow and children, or next of kin, and do not 
constitute assets of the estate, but rather a trust fund 
for the designated persons. Here the amount is fixed, 
is, in part, of the nature of a penalty, and can only be 
recovered by designated relatives. The rule of law 
which exempts the master from liability for damages 
occasioned to one servant by the negligent act of a fellow 
servant, is in force in this state, but by the statute of 
that state, so far as relates to employes of railroad com- 
panies, has been abrogated by the statute pleaded in this 
case. An administrator appointed in this state receives 
his power and authority to sue from the laws of this 
state, and from this state alone, to which he is amenable 
throughout the entire course of the administration. There 
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is no statute of this state by which he has or can haye 
anything to do with suits of this character or the dam. 
ages when recovered. He may, by section 96, Reviseq 
Statutes, 1879, bring an action for all wrongs done to the 
property rights or interests of the deceased against the 
wrongdoer. Section 97 provides: ‘‘The preceding sec- 
tion shall not extend to actions * * * on the cage 
for injuries * * * to the person of the testator or 
intestate of any executor or administrator.’’ For fear 
that section 96 might be construed to confer upon the 
administrator a right to sue for injuries to the person of 
the intestate, the next, as will be seen, declares in ex- 
press terms that he shall not do so. To sustain this 
action we must say he may maintain such actions, and 
that, too, because of a statute of another state. In short, 
we must convert him into a trustee for purposes entirely 
foreign to any duty devolved upon him as administrator 
by the laws of this state. This we cannot do. 

We understand a general law of the state of Kansas 
permits foreign administrators to sue and be sued in the 
courts of that state, and that he may there prosecute a 
suit under this damage act, if the law of the state from 
which he gets his appointment gives him like powers. 
R. R. Co. v. Cutter, 16 Kas. 568. But if the law of the 
state, where the appointment is made, prohibits him 
from prosecuting an action for damages occasioned by 
the wrongful act of another, and resulting in death, then 
he cannot maintain the suit in the courts of that state. 
This appears to be the result of a recent decision, a short 
note of which is given in the Kansas Law Journal of 
February 14, 1885. Most courts and text writers of 
acknowledged authority, hold that these actions, given 
by statute for causing death by neglect, default, or a 
wrongful act, can only be enforced by the courts ‘of the 
jurisdiction where the wrong is suffered and the right of 
action is given. Other courts treat such actions as 
transitory, and enforce the statute law of the state 
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where the injury was suffered, though the action be not 
one of any general recognized right. Others again 
entertain such actions when the laws of the two states 
upon the same subject are similar. If these statutes are 
administered outside of the jurisdiction where enacted, 
it must be done on principles of comity. Such prin- 
ciples are not to be narrowed, but they do not justify the 
courts in going to the extent to which we must go to sus- 
tain this action, 7. e., to say to an administrator you 
may sue in the county of the state of your appointment, 
under the law of another state, when denied the right to 
bring the same, or a like suit, by the laws of the state 
conferring the appointment. 

Judgment of the trial court is reversed. The other 
judges concur, 








ACCIDENT. 
SEE MISTAKE, 1 
ACCOUNT. 


SEE LIENS, 3. 


ACCRETIONS. 


ACCRETION: LIMITATION. A riparian proprietor is entitled to the ac- 
cretions made to his land by the river, and the statute of limita- 
tions in its application to such accretions relates back to the time it 
began to run in favor of the riparian owner as to the main bank. 
The accretions, in becoming a part of the land to which they are 
joined, take the title and condition of that land just as it exists at 
the time of their formation. If the riparian owner is barred, or 
yartially barred, by the statute of limitations as to the bank, he will 
be barred as to the accretions in like manner, although !they may 
have been desposited but a year ora day. Campbell v. The_Laclede 
Gas Light Company, 352. 


ADMINISTRATION. 


ADMINISTRATION : PARTNERSHIP ESTATES. Under Wagner’s Statutes, 
page 80, section 63, relating to the administration of a partner- 
ship estate by a surviving partner, the latter must have refused to 
allow a demand against such estate before the demandant could 
apply to the probate court for its allowance of his claim. Easton v. 
Courtwright, 27. 





: : PROBATE COURT. The probate court has no juris- 
diction or right, under the statute, to order the surviving partner to 
pay out of the proceeds of the sale of partnership real estate, de- 
mands allowed by it in preference to demands presented only to the 
surviving partner. Jb. 


:——: . Where there is an administering surviving 
partner, and no refusal by him to pay a claim against the partner- 
ship estate, its allowance and classification by the probate court is 
unauthorized, and gives such demandant no priority over other 
creditors, who present their claims to the survivor. Jb. 


: SALE OF REALTY BY SURVIVOR. Such survivor may sell the 
partnership realty when it becomes necessary, after exhausting the 
personal assets proper, to raise funds to pay the debts of the firm, 
and he may so sell without applying to the probate court for an 
order to sell the interest of the deceased partner. Jb. 
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: . Such sale and a deed by the surviving partner wil] 
pass the entire equitable interest of the parties in the property, and 
the purchaser will be entitled toa decree vesting the entire legal 
title in himself. Ib. 


ADMINISTRATOR’S DEED, DEFECTIVE ACKNOWLEDGMENT OF : COLOR OF 
TITLE. Where an administrators’s deed is not acknowledged in open 
court as required by the law in force at the time of its execution, it 
is properly excluded as an instrument sufficient to convey title, but 
it may be admissible as evidence of holding under color of title, 
Campbell v. The Laclede Gas Light Company, 352. 


ADMINISTRATOR, PURCHASE BY OF REALTY OF INTESTATE. An ad. 
ministrator can become the purchaser of lands of his intestate sold 
under the foreclosure of a mortgage in- the circuit court. Re 
vised Statutes, section 166, prohibiting an executor, or adminis. 
trator, from purchasing the real estate of the estate, has reference 
only to probate court sales, Dillinger v. Kelley, 561. 


PROBATE COURT : LIMITATIONS. In a proceeding by a creditor against 
an estate to subject its lands to the payment of an allowance in his 
favor, the fact that such allowance was made by the court, rebuts 
any presumption arising from the evidence that the demand was 
not presented within the statutory time. Vosler v. Brock, 574, 


EXECUTOR: SALE OF LANDS TO PAY DEBTS. An executor cannot 
resist an order of sale of land to pay an allowance against the es- 
tate, for the reason that no legal notice was given of the presenta- 
tion of the demand, when the record of the probate court recites 
that due proof of such notice was given. Ib. 


. EXECUTOR, REMOVAL OF FROM STATE. Where one of two execu- 
tors removes from the state and thereby becomes disqualified to act, 
and the probate court treats the other as the sole testamentary repre- 
sentative, this will discharge the non-resident executor without a 
formal entry to that effect. Jb. 


. SALE OF LANDS TO PAY DEBTS: PAROL EVIDENCE. When the record 
of the probate court shows the regular allowance of a demand 
against an estate, and the order of sale, and there is no personal 
property to satisfy the debt, such order of sale, on appeal to the 
circuit court, cannot be defeated by parol evidence affecting the 
propriety of the allowance. Jb, 


. ADMINISTRATOR. An obligation entered into with one as adminis- 
trator of an estate in relation to its affairs can be enforced by the 
administrator in his representative capacity. Holman v. Nance, 
674. . 


. PARTNERSHIP ESTATE, ADMINISTRATION OF. The failure of the sur- 
viving partners of a deceased one to give bond and qualify under 
the statute as administrators of the partnership assets only subjects 
them to the contingency of being deprived of such assets by the ad- 
ministrator of the individual estate of the deceased partner coming 
forward and giving additional bond, with the view of taking them 
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in charge. Ifthe individual administrator fails to qualify as admin- 
istrator of the ———— estate, the assets must necessarily remain 
in the hands of the surviving partners, who, as such, are proprietors 
for the use of the partnership, and have the common law authority 
to devote them to the payment of the firm debts. Jb, 


14. —— . Where the surviving partners of a deceased one 


settle up the partnership affairs, and acknowledge that the indi- 
vidual share of the deceased therein, after the payment of the firm 
debts, is a certain sum, the administrator of the iudividual estate 
can maintain his actionfor the same. Jb. 


15. ACTION BY ADMINISTRATOR IN MISSOURI UNDER KANSAS STATUTE. 


1. 


2. 


The statute of Missouri, Revised Statutes, section 97, expressly in- 
hibits the prosecution of a civil action by an administrator for 
injuries to the person of the intestate, and an administrator ap- 
pointed in Missouri cannot maintain an action here under the statute 
of Kansas for the death of the intestate in Kansas, Vawter v. The 
Missouri Pacific Ry. Co., 679, 


ADVERSE POSSESSION, 


CO-TENANTS : OUSTER: ADVERSE POSSESSION. The possession of a 
tenant in common is deemed the possession of his co-tenants, unless 
itis made manifestly adverse to them by open and notorious acts 
disclosing such a result. Itis sufficient if his acts are of sucha 
nature as by their own import to impart information and give no- 
tice to the co-tenants that an adverse possession and an actual ex- 
clusive ownership are intended to be asserted against them. Camp- 
bell v. The Laclede Gas Light Company, 352. 


THE EVIDENCE in this case reviewed, and found to afford sufficient 
evidence of the assertion of such claim of adverse ownership by 
the co-tenant. Jb. 


AGENCY. 


Acency. In the absence of evidence of express appointment, of rati- 
fication, or of an estoppel, there is no sufficient evidence of agency. 
Alexander v. Rollins, 657. 


1. 


SEE PRINCIPAL AND AGENT, 
AMENDMENT. 


PARTIES: EJECTMENT: HUSBAND AND WIFE: MISJOINDER OF PAR- 
TIES: AMENDMENT IN THIS COURT BY STRIKING OUI NAME OF PARTY. 
In this state a wife is not a necessary party to an action of eject- 
ment by her husband for her land. But if she be improperly 
joined in such action, objection should be made to such misjoinder 
in the trial court, and, in any event, this court, as well as the trial 
court, may, under the provisions of the statute, respecting amend- 
ments, strike out her name. Following Cruchon v. Brown, 57 Mo, 
88, and Weil v. Simmons, 66 Mo. 617; Mueller v. Kaessman, 318. 
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‘2. 


1. 


$. 


2, 


SHERIFF'S RETURN : AMENDMENT OF. The court is authorized, upon 
a proper showing, to allow the sheriff to amend his return to the 
special execution in a suit to enforce a lien against land for tax 

so as to show a sale of the property to persons other than those dis. 
closed by the original return, but to the same persons to whom the 
deeds had been made. The Boatmen’s Savings Bank v. Grewe, 477, 


SEE MUNICIPAL CORPORATIONS, 8, 
APPEAL. 


PRACTICE IN SUPREME COURT: APPEAL. Where the record fails to 
show that an appeal was ever asked for or allowed, the Supreme 
Court will strike the cause from its docket. The State ex rel, 
Clark v. T he Missouri Pac. Ry. Co., 129. 


CRIMINAL PRACTICE: APPEAL FROM JUSTICE: STATUTE. Revised 
Statutes, section 2058, relating to appeals from justices of the 
peace by a defendant convicted of a misdemeanor means that the 
defendant shall immediately on conviction file his affidavit for an 
appeal, and then perfect it by filing a bond before execution of the 
sentence. The word ‘‘immediately” in the statute refers to the 
— of the affidavit and not to the bond. The State v. Anderson, 
524, 


SEE APPEAL BOND. 


APPEAL BOND. 


APPEAL BOND: SURETY: LIABILITY. Where asurety enters into an 
appeal bond, conditioned that if the judgment of the circuit court 
of St. Louis county be affirmed by the St. Louis court of appeals, 
to which the cause is appealed, he will comply with and perform 
its judgment, and the judgment is reversed by the St. Louis court 
of appeals, but on appeal by the opposite party to the Supreme 
court, the judgment of the St. Louis court of appeals is reversed, 
and that of the circuit court is affirmed, such surety will be liable 
on the bond, if,’as should be done, the:mandate of the Supreme 
Court is sent to the court of appeals,ordering it to enter a judgment 
affirming that of the circuit court, and such mandate is obeyed, as 
the judgment of the Supreme Court would then become that of the 
Court of appeals. But the surety will not be liable on such bond, 
if the mandate of the Supreme Court be sent directly to the circuit 
court, as was done in this case, for there would then be no judg- 
ment of the court of appeals affirming that of the circuit court, 
Noffsinger v. Hartnett, 549. 


PER SHERWOOD, J, 


APPEAL BOND: SURETY: LIABILITY. Where a surety enters into an 
appeal bond conditioned that if the judgment of the trial court be 
affirmed by a certain and named court, to which alone the cause is 
appealed, he will comply with and perform the judgment of the 
latter court, and that court reverses the judgment appealed from, 
such surety will not be bound or affected by the judgment of a 
higher court not named or referred to in such bond. Jb. 





IN DEX. 
ARRAIGNMENT, 
See CRIMINAL Law, 9, 
ARSON, 
See PRACTICE CRIMINAL, 1, 
ASSESSOR. 


ASSESSOR: OMISSION OF AFFIDAVIT. The omission of an assessor to 
verify the assessment lists as prescribed by the statute is fatal to the 
collection of taxes based thereon. The State ex rel. Lewellen. 
Collector, v. Schooley, 447. 


ASSIGNEE. 


COUNTER-CLAIM. A counter-claim may be made to a claim by the 
debtor’s assignee in the circuit court, though it has not been pleaded 
before the assignee. St. Louis School Board v. Broadway Savings 
Bank, 56. 


: ASSIGNEE. An assignee’s statutory power to adjust 
and allow claims confers no larger power in relation to counter- 
claims than that given to the courts. Jb. 


DEED OF TRUST: ASSIGNEE OF NOTE. An assignment of a note 
secured by a deed of trust carries the security with it and the as- 
signee stands in the place of the payee. The Boatmen’s Savings 
Bank v. Grewe, 477. 


: SATISFACTION OF. Neither the trustee nor assignor can alone 
enter satisfaction of the mortgage debt. Jb. 


——-—: ASSIGNEE : TAX SUITS. The assignee is generally a necessary 
party to all proceedings affecting his security in order to be bound 
thereby, and actions to enforce a lien against the land conveyed 
by the deed of trust are no exception to the rule. Jb. 


MORTGAGE WITH POWER OF SALE: ASSIGNEE. A mortgage with 
power of sale in the mortgagee, and, in certain contingencies, in the 
sheriff of the county, does not by assignment vest such power of 
sale in the assignee. Dolbear v. Norduft, 619. 


: : EQUITY OF REDEMPTION. A purchaser at such fore- 
closure by the assignee, with notice that the mortgage was unsatis- 
fied acquires only the equity of redemption. Jb. 


SEE COUNTER-CLAIM, 2. 
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ASSIGNMENT. 
SEE ASSIGNEE, 

ATTACHMENT. 


ATTACHMENT: JUDGMENT IN: LIABILITY ON. The doctrine that a 
judgment in an attachment proceeding creates no personal liabili 
against the defendant, at least outside of the state where render 
applies only where the proceeding is strictly in rem, and not where 
there was personal service of process on defendant or appearance 
by him. Payne v. O’S hea, 129. 


: GENERAL JUDGMENT, WHEN. A judgment in an attachment 
proceeding against a defendant who has personally appeared to the 
action, should be a general one and not a special one against the 
property attached, Ib. 


ATTACHMENT: JUDGMENT: SET-OFF: EXEMPTIONS. Where an at 
tachment is dissolved, but plaintiff obtains judgment against de- 
fendant upon trial on the merits, and defendant obtains judgment 
against the sureties on the attachment bond for its breach, it ig 
error to refuse to allow plaintiff’s judgment, which has been 
assigned to his sureties, to be set-off against defendants, upon the 
ground that defendant is insolvent, and his judgment, with all his 
other property, is exempt from execution. Johnson v. Hall, 210. 


ATTACHMENT: JUDGMENT: AFFIDAVIT. Where in ejectment a 
party offers in evidence as a link in his chain of title, a judgment 
of a court of competent jurisdiction rendered in a suit commenced 
by attachment, such judgment is not assailable, on the ground that 
there was no affidavit for the attachment. Sloan v. Mitchell, 546, 


: : . Besides, the record in this case fails to 
show whether an affidavit for the attachment was filed or not. Ib. 





ATTACHMENT: DEBT FRAUDULENTLY CONTRACTED: STATUTE. The 
wrongful conversion of personal property will not authorize the - 
commencement of a suit by attachment under Revised Statutes, 
section 398, which furnishes such remedy ‘‘ where the debt was 
fraudulently contracted on the part of the debtor.” Finlay »v. 
Bryson, 664. 


EsToPpreL. Nor can one sue in assumpsit for the wrongful conver- 
sion of personal property and insist upon such conversion as the 
basis of a fraud to sustain an attachment in the samesuit. Jb, 


ATTORNEY AND CLIENT. 


: ATTORNEY-AT-LAW AND CLIENT. The mere relation of at- 
torney-at-law and client does not authorize the former to deliver a 
deed made by the latter as a security on a loan, nor does it give him 
the right to receive the money thereon. Hammerslough v. Cheat 
ham, 13. 
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9, ATTORNEY-AT-LAW : AUTHORITY TO ACT AS SUCH FOR ANOTHER. The 
evidence in this case held sufficient to show that plaintiff had com- 
petent authority to act as defendant's attorney-at-law in a cause, 
and to authorize a verdict for his services therein. Boyd v. The 
Chicago & Alton Railroad Company, 615. 


EQUITY : VACATING JUDGMENT AT LAW: ATTORNEY. Ketchum v. Har- 
lowe, 225. 


BANK, 


CoUNTER-CLAIM, The cause of action accruing to a bank against 
its cashier for wrongfully permitting an overdraft arises on con- 
tract, within the meaning of the statute relating to counter-claims. 
St. Louis School Board v. Broadway Savings Bank, 56. 


BANK CASHIER. The pendency ofa suit by the bank against the 
cashier for this breach of his bond, does not affect the bank's right 
to set up the overdraft as a counter-claim to a demand by the 
cashier's assignee. Jb, 


CASHIER, CERTIFICATES OF DEPOSIT ISSUED TO HIMSELF. A cashier of 
a bank, even when he possesses the general authority to certify to 
checks, cannot by reason thereof, certify checks or issue certificates 
of deposit to himself. Lee v. Smith, 3v4, 


: NOTICE. Certificates of deposit so issued by a cashier are void 
on their faces, and one accepting them cannot claim that he is a 
bona fide holder, without notice of the cashier’s want of authority to 
bind the bank in issuing them. Jb. 


OFFICERS : NOTICE : PRESUMPTIONS. The fact that money is deposited 
in bank by a county treasurer raises no presumption that it belongs 
to the county. Eyerman v, The Second National Bank of St. Louis, 
408 


}——— : DESCRIPTIO PERSON”. That the words “county treasurer,” 
“are added to a depositor’s name on his checks and pass book does 
not give notice that the depositor holds the fund as such treasurer. 


BANK CASHIER, 
SEE BANK. 
BILLS AND NOTES, 
SEE PRoMIssORY NOTES, 


NEGOTIABLE INSTRUMENTS 





IN DEX. 
BOND. 


SEE APPEAL BonDs. 
BURDEN OF PROOF. 


STATUTE OF LIMITATIONS: EXEMPTION: BURDEN OF PROOF. Th 
burden of showing exemption from the operation of the statute o 
limitations is on the party claiming the exemption. Campbell y, 
T he Laclede Gas Light Company, 352. 


BEQUEST BY WARD TO WIFE OF GUARDIAN. A bequest to the wife 
of the guardian is within the operation of the rule imposing upon 
him and his wife the burden of repelling the presumption of undue 
influence, where it appears that the guardian may expect and de. 
rive substantial advantage and benefit from such will of his ward, 
Bridwell v. Swank, 455. 


SEE FRAUD, 10. 
CAPITAL STOCK. 
SEE CORPORATIONS, 3, 5. 
CIRCUIT CLERK. 
SEE St. Lovults. 
CIRCUIT COURT. 


Crrcuir COURT: POWER OF TO STAY PROCEEDINGS OF ITS OWN MOTION. 
Where motions in two different causes are made in the trial court 
under Revised Statutes, section 736, for execution against a stock 
holder for the amount of unpaid stock owned by him, and the ex- 
ecution is allowed in one case, which is appealed from, the court 
cannot of its own motion order a stay of proceedings on the motion 
in the other case until the appeal in the first case is determined, 
T he State ex rel. Kohn v. Horner, 598. 


CLERKS OF COURTS 


SEE FEEs, 1. 


COLOR OF TITLE. 


COLOR OF TITLE. A deed, to constitute color of title, must include 
the land in respect to which it isinvoked. Campbell v. The Laclede 
Gas Light Company, 352. 


ADMINISTRATOR'S DEED: DEFECTIVE ACKNOWLEDGMENT OF : COLOR 
OF TITLE. Where an administrator's deed is not acknowledged in 
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open court, as required by the law in force at the time of its execu- 
tion, it is properly excluded as an instrument sufficient to convey 
title, but it may be admissible as evidence of holding under color 
of title. Jb. 


COMITY. 

SEE NEGLIGENCE, 14. 
COMMISSIONER OF LAND OFFICE, 
SEE EVIDENCE, 19. 
CONDEMNATION PROCEEDINGS. 


CONDEMNATION PROCEEDINGS: PARTY. A person not served with 
process or notice of a proceeding to condemn his land for public 
use is notdound thereby. Moses v. The St. Louis Sectional Dock 
Company, 242. 


———: JURISDICTION. Where the charter of the city of St. Louis 
gave the land commissioner power to condemn private property for 
public use when no agreement could be made with the owner as to 
the compensation to be made, it should appear there was an effort 
and failure to make such agreement, otherwise there was no juris- 
diction to proceed with the condemnation. Jb. 7 


KANSAS CITY: CHARTER: PROCEEDING TO CONDEMN PROPERTY FOR 
STREET PURPOSES: APPEAL: NEW TRIAL. Where, under the charter 
.of Kansas City in a proceeding to condemn property for street pur- 
poses, the cause is tried on appeal from the mayor to the circuit 
court, and an assessment of benefits and damages adjudged as to 
several defendants and the judgment of the latter court is, on ap- 
peal to the Supreme Court by two defendants, reversed, and a new 
trial awarded, such re-trial must be de novo as to all the defendants 
and not merely as to those whoappealed. The State ex rel. Holden 
v. Gill, 248. 


CONDEMNATION PROCEEDINGS: VERDICT OF JURY. Where, in a 
proceeding by a city to condemn land for street purposes, the in- 
structions are proper, the Supreme Court will not interfere with the 
measure of .damages assessed by the jury, if it is not so flagrantly 
unjust as to justify the conclusion that improper considerations in- 
fluenced the verdict. The City of Kansas v. The K. C., T. & W. 
Ry. Co., 410. 


PRACTICE IN SUPREME COURT. In such proceedings an 
appellant cannot be heard to complain in the Supreme Court of the 
assessment of damages when the record does not disclose the 
extent of his interest in the condemned property. Jb. 


CONFESSIONS. 


SEE EVIDENCE. 
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CONSTABLE, 

SEE OFFICES AND OFFICERS, 1, 
CONSTITUTIONAL LAW. 


CONSTITUTION : JUSTICE OF PEACE: JURISDICTION. The provision of 
Revised Statutes, 1879, section 2835, conferring jurisdiction upon 
justices of the peace in actionsagainst railroads for the killing of 
stock without regard to the value of the animal killed, or the 
amount claimed, is constitutional. Steele v. The Missouri Pacifie 
Ry. Co., 57. ‘ 


CONSTITUTION: TAXES: LEVY. The limitation on taxation pre- 
scribed by article 10, section 11, of the Constitution, does not apply 
to valid indebtedness existing at the time of its adoption. Nor does 
one levy made to pay such indebtedness exhaust the power to levy, 
but such levies may be continued until the indebtedness is satisfied, 
T he State ex rel. Lewellen, Collector, v. Schooley, 447. . 


CONSTITUTION : ACT DECLARING A MINOR OF FULL AGE. The consti- 
tutionality of a special act of the general assembly passed, while 
the constitution of 1820 was in force, declaring a minor to be of full 
age for the purpose of contracting and being contracted with, having 
been affirmed by repeated decisions of the Supreme Court, is no 
longer an open question in this state. Dickens v. Carr, 658. 


. While such legislation was valid under the constitution of 
1820, it is prohibited by the present one. 





CONSTRUCTION, 


DISPOSITIVE WRITINGS : COMMON LAW RULES OF CONSTRUCTION MUST 
BE OBSERVED. The common law has furnished certain rules for the 
interpretation and construction of dispositive writings for the pur- 
pose of ascertaining from the language of such instruments the 
manner and extent to which the parties intended to be bound. 
These rules should be applied with consistency and uniformity, and 
it is not within the power of the courts to vary, change, or with- 
hold their application. County of Johnson v. Wood, 489. 





: CONSTRUCTION CONTRA PROFERENTEM. The rule requiring 
instruments to be construed contra proferentem has no application, 
unless all other rules of exposition fail; and where a transfer of 
property is made by a functionary of the state government the rule 
is reversed, and nothing passes except such things as are clearly 
within the terms of the instrument. Jb. 


WRITTEN CONTRACT, CONSTRUCTION OF. Where a contract will 
admit of two different constructions, it is arule of law that the 
construction which is consistent with duty, honesty and fair deal- 
ing, shall be adopted in preference to one which involves a breach 
of a public trust. Jb. 








7. 


10 








INDEX. 
CONTRACTS, 


CONTRACT : CONSTRUCTION : ‘‘ MORE OR LESS.” The words, “‘ more or 
less,” in a contract will not cover an indefinite quantity, and will 
allow only a slight departure from the quantity expressed in the 
contract. Shickle v.. The Chouteau, Harrison & Valle lron Co., 161. 





: : - The words, ‘more or less,” added toa 
iven quantity expressed in a contract, do not create such am- 
Biguity in its terms as to render parol explanation admissible. Jb. 


CONTRACT, INTERPRETATION OF. In interpreting any written instru- 
ment such meaning must be given it, if possible, as will give effect 
to all its parts. Ib. 


———: ACCEPTANCE WITH MODIFICATION. Where a proposal for a 
contract is made, its acceptance, coupled with a modification, is 
in law a rejection and it becomes, in its modified form, a new 
proposal. Jb. 


COMPOUND INTEREST : CONTRACT. To warrant a charge of compound 
interest a contract to that effect, either express or implied, must be 
shown. The St. Louis Gas Light Co. v. The City of St. Louis, 202. 


: . An accounting between the two parties and the 
striking of a balance are not evidence in this case of a contract for 
compound interest on the interest included in the balance. Jb. 





RAILROAD, SUBSCRIPTION TO: CONSTRUCTION OF CONTRACT. "Where 
a contract for subscription to a railroad is made on the condition 
that it will locate its depot within a specified distance of a certain. 
point, asa court house, and nothing is said as to the manner of 
measurement, the distance is to be measured by a straight line and 
not by the traveled route. The Missouri Pacific Railway Company 
v. Tygard, 263. 


CONTRACY : SUBSCRIPTION TO RAILROAD. A contract for subscription 
to plaintiff ’s railroad also provided that its road should be completed 
and put into operation to a specified town on or before January 1, 
1881, and it appeared that the road was graded to said town by said 
time, but was only completed by that time to a connection with 
another road at a point one mile south of the town, over which other 
road plaintiff ’s road was put into operation from January 1, 1881, 
until May ist following, after which time plaintiff used its own 
roadway, which,.in the meantime, had been fully constructed and 
prepared for operation and use. Held, that there was a fair and 
substantial compliance by plaintiff with its contract which is all that 
was required. Jb. 





An agreement to pay the debts of one person is not an 
agreeme.it to pm the debts of another, whose business the first had 
purchased, Filley v. McHenry, 277. 


HUSBAND AND WIFE: CONTRACTS BETWEEN: EQUITY. An agree- 
ment between a husband and wife, whereby the former receives her 
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personal property to hold and manage as her trustee or agent, or 
for her minor children, is binding upon him in equity. Hammons 
v. Renfrow, 332. 


: ORDINANCE : CONTRACT. One contracting with a city through 
its officers, is bound to take notice at his peril of their powers, 
and, also, of the legality of its ordinances. Keating v. The City of 
Kansas, 415. 





. CITY CHARTER: CONTRACT. The charter of Kansas City provided 
that work done in street grading should be directed by ordi- 
nance, such ordinance to specify how payment for it should be 
made, and in case it was to be made in special tax-bills, the city 
should in no event be liable on account of the work, and the con- 
tract for the work which provided for its payment by special tax- 
bills also contained the foregoing provision. Held, there could be 
no recovery against the city in any form of action for work done 
under such contract, and this was so, although, by reason of the 
defective passage of its ordinance by the city, the contractor failed 
to recover on the special tax-bills. Jb. 


. VOID CONTRACT. No cause of action either of quantum meruit, or 
sounding in damages can arise from a void contract. 


. EXECUTORY CONTRACT: RECITAL. Where the recital in an executory 
contract contains stipulations which the parties evidently intended 
should be performed, the recital will constitute an operative part of 
the instrument. County of Johnson v. Wood, 489. 


. DISPOSITIVE WRITINGS : COMMON LAW RULES OF CONSTRUCTION MUST 
BE OBSERVED. The common law has furnished certain rules for the 
interpretation and construction of dispositive writings for the 
purpose of ascertaining from the language of such instruments 
the manner and extent to which the parties intended to be bound. 
These rules should be applied with consistency and uniformity, and 
it is not within the power of the courts to vary, change, or with- 
hold their application. Jb. 


: CONSTRUCTION CONTRA PROFERENTEM. The rule requiring 
instruments to be construed contra proferentem has no application, 
unless all other rules of exposition fail; and where a transfer of 
property is made by a functionary of the state government the rule 
is reversed, and nothing passes except such things as are clearly 
within the terms of the instrument. ’ 


SWEEPING CLAUSE. A general sweeping clause contained 
in an instrument of writing, will be restricted and limited in its 
construction so as to refer to estates or things of the same nature 
and description, which are definitely and particularly described in 
the same instrument. Jb. 


. WRITTEN CONTRACT, CONSTRUCTION OF. Where a contract will 
admit of two different constructions, it is a rule of law that the 
construction which is consistent with duty, honesty and fair deal- 
ing, shall be adopted in preference to one which involves a breach 
of a public trust, Jb, 
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: PAROL EVIDENCE, INADMISSIBILITY OF. The meaning and 
effect of a contract in writing, logically deduced from the language 
in which it is expressed, by a correct application of the rules of 
construction cannot be varied, controlled or affected by parol testi- 
mony of the intention of the parties. Ib. 


CONTRACT WITH COUNTY COURT: PAROL EVIDENCE. A _ contract 
made with a county court must be proved by the record alone and 
cannot be varied, contradicted or enlarged in its terms by oral evi- 
dence of the intention of the judges. Jb. 


MARRIED WOMAN: CONTRACT: SEPARATE ESTATE. A married 
woman must be regarded as charging her separate estate in the act 
of contracting an obligation, unless a contrary intention is evi- 
denced by her contemporaneous writing. Seifert v. Jones, 591. 


SEPARATE ESTATE: CHARGING OTHER PROPERTY. But if 
she in writing makes an express charge of the obligation upon 
other property, such act rebuts the implication, which would other- 
wise arise, of a charge on her separate estate. Jb. 


CONTRIBUTORY NEGLIGENCE, 
SEE NEGLIGENCE 3, 4, 7. 
CONVERSION. 


ATTACHMENT: DEBT FRAUDULENTLY CONTRACTED: STATUTE. The 
wrongful conversion of personal property will not authorize the 
commencement of a suit by attachment under Revised Statutes, 
section 398, which furnishes such remedy ‘‘ where the debt was 
fraudulently contracted on the part of the debtor.” Finlay v. Bry- 
son, 664. 


TORT: WAIVER OF. One cannot waive a tort and sue in assumpsit 
if the effect of it is to give jurisdiction over the subject matter to a 
court which otherwise would not possess it, or to bring the case 
within the terms of a statute which otherwise would not include it. 
Ib. 


EsToPpPpEL. Norcan one sue in assumpsit for the wrongful conver- 
sion of personal property and insist upon such conversion as the 
basis of a fraud to sustain an attachment in the same suit. Jb. 


CORPORATIONS. 


FRAUD : DIRECTORS OF CORPORATION: ISSUING BONDS FALSELY PUR- 
PORTING TO BE FIRST MORTGAGE BONDS. Directors of a corporation 
are liable to one suffering from the deception, where they knowingly 
issued its bonds falsely purporting to be “ first mortgage bonds,” 
and placed them in the hands of an agent, and the latter sells them 
to a purchaser, who is ignorant of the fact that they are not first 
mortgage bonds and is deceived by the endorsement thereon to that 
effect. Clark v. Edgar, 106. 
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CHARTER OF CORPORATION, EXPIRATION OF BY LIMITATION. The 
question as to whether the charter of a corporation has expired by 
limitation of time can be adjudicated only in a direct proceeding b 

the state. The St. Louis Gas Light Co. v. The City of St. Louis 


’ 


MANUFACTURING COMPANIES : CAPITAL STOCK: TAXATION OF. Shares 
of stock owned by individuals in manufacturing companies are not 
subject to taxation, under our revenue law. Valle v. Ziegler, 214, 


CORPORATIONS. <A substantial compliance with conditions attached 
to a grant of corporate franchises is all that is required. The State 
ex rel. Attorney General v. Wood, 378. 


CAPITAL STOCK. The statutory requirement that one one half of the 
capital stock ‘‘has been actually paid up in lawful money of the 
United States,” is substantially complied with if the corporation has 
poogerty — market value is greater than the par value of the 
stock, ° 


QUO WARRANTO: EVIDENCE. In quo warranto to forfeit the fran. 
chises of a private corporation, the court may consider testimony 
tending to show that one of the corporators procured the com- 
mencement of the proceeding in bad faith and for his private pur- 


poses. Jb. 


NEGOTIABLE INSTRUMENTS : INSURANCE COMPANIES, POWERS OF. In- 
surance companies have in the general conduct of their business the 
power to take, hold and negotiate négotiable paper. Alexander v, 
Rollins, 657. 


Stock notes of a mutual insurance company which are ne- 
gotiable in form are negotiable in fact. Ib. 





CORPORATIONS : STOCKHOLDERS : NEGOTIABLE INSTRUMENTS. Astock- 
holder who sells his stock, to one who offers him in part payment 
the negotiable security given by him to the corporation for the 
— is -_ bound to inquire as to how these secureties were ob- 


: NOTICE. A stockholder who sells his stock is not, by reason 
of entries on the books of the corporation which do not evidence 
fraud, affected with notice of a fraudulent conspiracy between the 
directors and the purchaser to wreck the corporation. Jb. 





COSTS. 


JUSTICES OF PEACE: CHANGE OF VENUE: COSTS. Where a change of 


venue is taken from a justice of the peace, and costs are taxed un- 
der Revised Statutes, section 2956, against the party asking the 
change, an execution may be issued for such costs by the justice 
granting the change of venue. Johnson v. Latta, 139. 


CO-TENANTS. 


CO-TENANTS : OUTSTANDING TITLE. While the relation of tenant im 
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common exists, a purchase by one tenant of an outstanding title 
will enure to the benefit of all. Campbell v. The Laclede Gas Light 
Co., 352. 


Co-TENANTS : OUSTER : ADVERSE POSSESSION. The possession of a 
tenant in common is deemed the possession of his co-tenants, unless 
it is made manifestly adverse to them by open and notorious acts 
disclosing such a result. It is sufficient if his acts are of such a na- 
ture as by their own import to impart information and give notice 
to the co-tenants that an adverse possession and an actual exclusive 
ownership are intended to be asserted against them. Jb. 


THE EVIDENCE in this case reviewed, and found to afford sufficient 
evidence of the assertion of such claim of adverse ow nership by 
the co-tenant. Jb. 


COUNTER-CLAIM, 


COUNTER-CLAIM. The cause of action accruing to a bank against 
its cashier for wrongfully permitting an overdraft arises on contract, 
within the meaning of the statute relating to counter-claims. St. 
Louis School Board v. Broadway Savings Bank, 56. 


BANK CASHIER. The pendency of a suit by the bank against the 
cashier for this breach of his bond, does not affect the bank’s right 
to set up the overdraft as a counter-claim to a demand by the 
cashier’s assignee. Jb, 


CouNnTER-CLamM. A counter-claim may be made toa claim by the 
debtor's assignee in the circuit court, though it has not been pleaded 
before the assignee. Jb, 





: ASSIGNEE. An assignee’s statutory power to adjust 
and shew claims confers no larger power in relation to counter- 
claims than that given to the courts. Jb. 


COUNTY CLERKS, 
SEE FEES. 


COUNTY COLLECTOR. 


DELINQUENT LISTS: COLLECTOR: OATH. The failure of the collector to 


return the delinquent lists of taxes under oath, does not affect the 
validity of the taxes, nor the right of the state to enforce its lien 
therefor. The State ex rel. Lewellyn, Collector, v. Schooley, 447. 


SEE OFFICES AND OFFICERS, 2, 3, 4 
COUNTY COMMISSIONER, 


SEE SCHOOLS, 
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COUNTY COURT.” 
SEE FEEs. 
COUNTY TREASURER, 
SEE OFFICES AND OFFICERS. 
CRIMINAL LAW. 


CRIMINAL LAW: PREJUDICE OF JUROR: FINDING OF TRIAL JUDGE, 
The finding of the trial judge on the question of the prejudice of q 
juror when supported by evidence which it was his duty to weigh 
and consider, will not be disturbed by the appellate court. The 
State v. Cook, 40. 


DEFENDANT TESTIFYING : INSTRUCTION. An_ instruction is 

roper which tells the jury that in determining What weight should 

Be given the defendant's testimony, they should consider the fact 
that he is the party accused and on trial. Jb. 


INDICTMENT, CANNOT BE PREFERRED WITHOUT EVIDENCE. A grand 
jury should not prefer an indictment without having any evidence 

fore it as to the guilt of the accused, and if it does so, on proper 
proof to the court of the fact, the indictment will be quashed. The 
State v. Grady, 220. 


. Proof of such fact may be made by the testimony of the 
prosecuting attorney, but not by a member of the grand jury. Ib. 


MURDER IN PERPETRATION OF A FELONY: STATUTE. Under Revised 
Statutes, section 1232, killing one while the slayer is engaged in the 
perpetration of a felony, is murder in the first degree. State v. 
Ernest, 70 Mo. 520, and State v. Hopper, 71 Mo, 425, disapproved. 
The State v. Hopkirk, 278. 


CERTAIN REMARKS of special counsel for the state held unobjection- 
able. Jb. 


CRIMINAL LAW: ILLICIT COHABITATION: STATUTE. It need not be 
shown that the acts of the defendants were open and notorious in 
a prosecution under that part of Revised Statutes, section 1541, 
which provides that *‘every man and woman, one or both of whom 
are married, and not to each other, who shall lewdly and lasciviousiy 
abide and cohabit with each other, shall, upon conviction, be ad- 
judged guilty of a misdemeanor.” The State v. West, 440. 


: : It is sufficient for the state in such case to 
prove that the defendants lived together as man and wife and in- 
dulged in sexual intercourse habitually and in conformity to a regu- 
lar custom on their part. Jb. 





: ARRAIGNMENT. The judgment reversed and cause remanded, 
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because the record failed to show an arraignment of defendants, 
either in the justice's court where the prosecution was begun, or in 
the criminal court to which the case was appealed. Jb. 


DAMAGES. 


> 


MUNICIPAL CORPORATION, LIABILITY OF, A municipal corporation 
is not liable to one suffering injury in consequence of the non-exer- 
cise or defective exercise of its public or legislative powers, and in 
the attempted passage of an ordinance it is engaged in the exercise 
of legislative powers. Keating v. The City of Kansas, 415. 


DAMAGES: ALTERATION OF HIGHWAY: WHEN ACTION WILL LIE. 
Where a highway is altered, obstructed, or altogether vacated, no 
action will lie therefor, except by one who has suffered some special 
or peculiar injury not shared in by the community in general. 
Bailey v. Culver, 581. 


DAMAGES: HIGHWAY: OBSTRUCTIONS. Where obstructions in a 
public highway directly affect abutting proprietors, the injury is 
immediate and special, and an action will lie therefor. Jb. 


DEFLECTION OF HIGHWAY : SPECIAL INJURY EQUITY. No relief will 
be granted where it is not made to appear that special injury has 
accrued in consequence of the deflection of a public highway, for 
in such cases equity will not interfere, unless some palpable viola- 
tion of a complainant’s right be shown, and if such right be appar- 
ently doubtful, it must first be established at law before equity will 


exercise its extraordinary jurisdiction. Jb. 


: : . Towarrant the interference of a court of 
equity, the injury to the well-established right of the complainant 
in consequence of the deflection, or change of a public highway, 
must amount to irreparable damage—must be incapable of full 
compensation in an action at law—must not be trivial nor dispro- 
portionate to the relief sought, and if the relief prayed for were 
granted, it must not be such as to inflict serious damage upon de- 
fendant without doing plaintiff any practical good, nor operate 
oppressively, or contrary to the real justiceof the cause. Jb. 








: : . In cases of injury arising from a change 
in a public highway, courts of equity will be guided by a wise dis- 
cretion in granting, or refusing relief, and will make no order 
which savors of oppression, and before acting will reflect whether 
the exercise of their power is an appropriate method of redress 


under all the circumstances of the case. Jb. 
SEE RAILROADS, 6. 
MASTER AND SERVANT, 1. 
DEATH OF PERSON. 


Action For. Vawter v. The Missouri Pacific Ry. Co., 679. 
Vou. 84—45 








INDEX. 
DEDICATION. 


DEDICATION: PUBLIC HIGHWAY: PRIVATE RIGHT. Where land ig 


- dedicated to public use as a highway, such dedication is an exclu. 


sion of any subsequently acquired private right or easement in the 
highway, as contradistinguished from the right every citizen has to 
use it for the purpose which caused dedication. Bailey v. Culver, 
531. 


: : : MERGER. When a dedication of land to 
public use asa highway occurs, such dedication is wholly inconsis- 
tent with the continued and contemporaneous existence of a private 
way over it independent of the public right. In such case the pri- 
vate way is swallowed by and merged in the public one. Jb, 





DEEDS. 


DEED, DELIVERY OF. Delivery is essential to the complete execution 
of a deed ; if not delivered it is of no more effect than if not signed. 
Hammerslough v. Cheatham, 18. 


: ATTORNEY AT LAW AND CLIENT. The mere relation of at- 
torney at law and client does not authorize the former to deliver a 
deed made by the latter as a security on a loan nor does it give him 
the right to receive the money thereon. Jb. 








: PLACING IN HANDS OF A THIRD PERSON. TO constitute a de- 
livery of a deed by placing it in the hands of a third person, it must 
be done with the intent on the part of the grantor that it shall take 
effect as his deed in favor of the grantee. It must be so held by the 
third party as to be beyond the control and right of dominion of the 
grantor. Ib. 


Notice. One who takes a note, secured by deed of trust, from the 
grantee, with notice that there had been no legal delivery of the deed 
to such grantee, is in no better position than the latter. Jb. 


DEED : CALL FOR STREET IN DESCRIPTION. A callin a description in 
a deed for a street is an implied covenant as to parties who are sui 
juris that there is such a street, and the grantee in the deed takes 
the property conveyed, subject to the existence of such way. Moses 
v. The St. Louis Sectional Dock Company, 242. 


QUIT-CLAIM DEED: EQUITIES: NOTICE. A grantee in a quit-claim 
deed takes with notice of pre-existing equities. An exception to 
this rule exists where the equities are those to which the registry 
acts apply ; but to fall within this exception the deed must be one 
for value paid and parted with. Campbell v. The Laclede Gas Light 
Company, 352. 


COLOR OF TITLE. A deed, to constitute color of title, must include 
the land in respect to which it is invoked. 


PARTITION: DEED: BOUNDARY. Where the deed of commissioners, 
made under a sale in a partition proceeding, describes the Mississippi 
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river as the eastern boundary of certain lots sold, and this boundary 
corresponds with the expressed intent of their report of sale to the 
court, such designated boundary will prevail, although by the plat 
of the land as made by the commissioner for the purpose of the sale 
an intervening strip of land was left between the lots sold and the 
river. 


ADMINISTRATOR'S DEED, DEFECTIVE ACKOWLEDGMENT OF: COLOR OF 
TITLE. Where an administrator’s deed is not acknowledged in open 
court as required by the law in force at the time of its execution, 
it is properly excluded as an instrument sufficient to convey title, 
but it may be admissible as evidence of holding under color of title. 


10. DEED OF TRUST: ASSIGNEE OF NOTE. An assignment of a note 


secured by a deed of trust carries the security with it and the 
assignee stands in the place of the payee. The Boatmen’s Savings 
Bank v. Grewe, 477. 





SATISFACTION OF. Neither the trustee nor assignor can 
alone enter satisfaction of the mortgage debt. Jb. 


12. EJECTMENT : DEED BETWEEN TENANTS IN COMMON: SAVING CLAUSE. 


Where two tenants in common together used the common property 
as a landing place for steamboats, and one made a deed of quit- 
claim of his interest therein to the other, ‘‘saving and excepting” 
to himself, his wife, and their descendants the use and privilege in 
the land which a then enjoyed. so long as the same should 
remain a steamboat landing, the fee was thereby conveyed to the 
antee, and he could maintain ejectment, but the grantor and his 
escendants are entitled to the use of the property in common with 
the grantee and those holding under him for the purposes reserved 
in the deed. Jones v. DeLassus, 541. 


DEED, CONSTRUCTION OF. A deed may be construed in the light of 
the circumstances under which it was made, and courts are not at 
liberty to disregard the construction given to it by the acts and con- 
duct of the parties thereto for a period of years. Ib. 


DEED CONSTRUED. A deed construed and held to be a grant of an 
easement and not a conveyance of land, Allen v. The Wabash, 
St. Louis & Pacific Ry. Co., 646. 


DEEDS OF TRUST. 


Sez MORTGAGES AND DEEDS OF TRUST. 


DIVORCE. 


Divorce. The decree of the lower court dismissing both the bill and 


cross bill for divorce in the case affirmed, the evidence showing 
| — party was entitled toa divorce. McKeehan v. McKee- 
n, 4038, 
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DOWER. 


DOWER IN PERSONALTY : FRAUDULENT DISPOSITION OF PERSONALTY 
BY HUSBAND. Although by statute dower is given the wife in the 
personalty of her husband, yet this does not restrain the husband’s 
power of disposition of it during his life, provided it be not done in 
expectation of death, with the purpose of defrauding the widow of 
her dower. Straat v. O'Neil, 68. 


: : WIDOW’S REMEDY. Incase of such fraudulent dis- 
position, the widow cannot assert her claim to the property or 
money disposed of as a charge against the husband’s general 
estate. Her relief is in equity by suit to set aside the fraudulent 
disposition, in so far as it affects her rights, and to charge the 
grantee with a trust in her favor, and to require him to make good 
to her, that which she would have received out of the property 
which the husband had transferred, if no such transfer had been 
made. Ib. 





EJECTMENT. 


: TITLE: EJECTMENT. A plaintiff need not prove his title 
to recover in ejectment when the defendant is estopped to deny it 
by reason of being his tenant. Proof of the existence of the 


tenancy is sufficient. Loring v. Harmon, 123. 





PARTIES : EJECTMENT : HUSBAND AND WIFE: MISJOINDER OF PARTIES : 
AMENDMENT IN THIS COURT BY STRIKING OUT NAME OF PARTY. In 
this state a wife is not a necessary party to an action of ejectment 
by her husband for her land. But if she be improperly joined in 
such action, objection should be made to such misjoinder in the 
trial court, and, in any event, this court, as wellas the trial court, 
may, under the provisions of the statute respecting amendments, 
strike out her name. Following Cruchon v. Brown, 57 Mo. 38, and 
Weil v. Simmons, 66 Mo. 617; Mueller v. Kaessmann, 318, 


EJECTMENT : STATUTE OF LIMITATIONS. The action of ejectment con- 
stitutes an exception to the rule requiring the statute of limitations 
to be specially pleaded. Campbell v. The Laclede Gas Light 
Company, 352. 


EJECTMENT. A title derived from a judgment to enforce a lien for 
taxes will prevail in ejectment over one derived from a foreclosure 
of a prior deed of trust, although the cestui que trust was not 
made a party tothe tax suit and his rights in the land for that 
reason were not foreclosed by such tax suit. Gitchell v. Kreidler, 
472. 


HOMESTEAD : MINOR : EJECTMENT. A mother of a minor child cannot 
by her conveyance dispose of their homestead, and if she convey it 
and dies, ejectment will lie on behalf of the minor to recover its 
possession. Rogers v. Mayes, 520. 


EJECTMENT: DEED BETWEEN TENANTS IN COMMON: SAVING CLAUSE. 
Where two tenants in common together used the cemmon property 
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as a landing place for steamboats, and one made a deed of quit- 
claim of his interest therein to the other, ‘‘saving and excepting” 
to himself, his wife, and their descendants the use and privilege in 
the land which they then enjoyed, so long as the same should 
r+ main a steamboat landing, the fee was thereby conveyed to the 
grantee, and he could maintain ejectment, but the grantor and his 
descendants are entitled to the use of the property in common with 
the grantee and those holding under him for the purposes reserved 
in the deed. Jones v. DeLassus, 541, 


EQUITY. 


JUDGMENT : FRAUD: EQUITY. A judgment, whether foreign or do- 
mestic, may be set aside in equity for fraud. Payne v. O'Shea, 129. 


— : . The fraud, however, must be in the pro- 
pancetta of the judgment and not merely fraud in the cause of 
action on which the judgment was founded and which could have 
been interposed as a defence, unless its interposition as such de- 
fence was prevented by the fraud of the other party. Jb. 





ACCIDENT: MISTAKE: JUDGMENT. Accident or mistake, unmixed 
with negligence, may, in a proper case, afford ground in equity for 
vacating a judgment. Jb, 


HUSBAND AND WIFE: CONTRACTS BETWEEN: EQUITY. An agree- 

ment between a husband and wife, whereby the former receives — 

personal property to hold and manage as her trustee or agent, « 

~~ her minor children, is binding upon him in equity. Manuone 
», Renfrow, 332. 


EQUITIES: NOTICE, One, with notice, can acquire a good title by or 
through a person, without notice, of equities or former conveyances. 
Campbell v. The Laclede Gas Light Company, 352. 


QUIT-CLAIM DEED: EQUITIES: NOTICE. A grantee in a quit-claim 
deed takes with notice of pre-existing equities. An exception to 
this rule exists where the equities are those to which the registry 
acts apply, but to fall within this exception the deed must be one 
for vale 5 paid and parted with. Jb, 


VOID PARTITION SALES, EQUITY ADMINISTERED AS TO. The equity ad- 
ministered upon a partition sale which is void because of failure of 
service of process on minor defendants, is not that of decreeing it 
valid. The most that a court of equity can do is to decree a return 
of the purchase money and order an account of rents, profits, and 
improvements, and adjudge the land subject to a lien for the differ- 
ence, and this is done only when such equity is pleaded. Campbell 
. The Laclede Light Gas Company, 352. 


EQUITABLE TITLE: EQUITABLE DEFENCE: AFFIRMATIVE RELIEF. 
Where one intended to and did locate certain government land, and 
its entry and sale by its proper description was entered by the reg- 
ister on the books of the local land office, he will be held to have 
the equitable title, although in his application for the land it was 
by mistake misdescribed, and in an action of ejectment against 
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those claiming under such equitable owner, by one who had there 
after obtained a patent for the land, affirmative equitable relief 
will be granted the defendants, and the holder of the patent will 
be compelled to convey the legal title to them by deeds of genera} 
warranty. Widdicombe v. Childers, 382. 


EQUITY: NOTICE. One taking such legal title with knowledge of 
facts and circumstances sufficient to put him on inquiry as to the 
equitable title, takes with notice of the latter, and will be deemed 
in equity to hold such legal title in trust for the equitable owner, 


DEFLECTION OF HIGHWAY: SPECIAL INJURY: EQUITY. No relief 
will be granted where it is not made to appear that special injury 
has accrued in consequence of the deflection of a public highway, 
for in such cases — will not interfere unless some palpable vio- 
lation of a complainant’s right be shown, and if such right be 
apparently doubtful, it must first be established at law before equity 
will exercise its extraordinary jurisdiction. Bailey v. Culver, 581, 


. To warrant the interference of a court of 
equity, the injury to the well-established right of the complainant 
in consequence of the deflection or change of a public highwa 
must amount to irreparable damage—must be incapable of full 
compensation in an action at law—must not be trivial nor dispro- 
portionate to the relief sought, and if the relief prayed for were 
granted, it must not be such as to inflict serious damage upon de- 
fendant without doing plaintiff any practical good, nor operate 
oppressively, or contrary tothe real justice of the cause. Ib, 





In cases of injury arising from a change 
in a public hiahereny, courts of equity will be guided by a wise dis- 
cretion in granting, or refusing relief. and will make no order 
which savors of oppression, and before acting will reflect whether 
the exercise of their power is an appropriate method of redress un- 
der all the circumstances of the case. Jb. 





TRIAL BY JURY : EQUITABLE ANSWER. The right of a trial by jury 
is not lost by filing an equitable answer. The Moline Plow Co, v, 
Hartman, 610. 


EQUITY: VACATING JUDGMENT AT LAW: ATTORNEY. Ketchum » 
Harlowe, 225. 


ESTOPPEL, 


PLEADING: ESTOPPEL IN PAIS. An estoppel in pais must be 
pleaded by the party seeking to avail himself of it. Hammerslough 
v. Cheatham, 13. 


ESTOPPEL. A party toacontract with another therein described 
as a corporation is, in an action on the contract, estopped to deny 
the other’s incorporation. The St. Louis Gas Light Co. v. The City 
of St. Louis, 202. 
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ESTOPPEL: CITY: WHARF, Where mee gate d in a city has been 


dedicated by its owners for public wharf purposes and for a long 
time so treated by all parties the city will not be estopped to claim 
it thereunder because it was included in a later ordinance and the 
proceedings to condemn had under it. It is not within the power 
of city officials to thus vacate a public highway. Moses v. The St. 


_ Louis Sectional Dock Company, 242. 


MINORS: ESTOPPEL. Minors are not subject to the binding effect of 
an estoppel. Campbell v. The Laclede Gas Light Company, 352. 


EstorreL. The obligors in a bond are estopped to deny the cor- 
rate existence of the body to whom it was given, The Father 
atthew Society v. Fitzwilliams, 406, 


SEE ATTACHMENT, 7%, 
EVIDENCE. 


CRIMINAL PLEADING: INDICTMENT: ARSON. An indictment under 
Revised Statutes, section 1289, for arson of insured goods with intent 
to defraud the insurer need not charge that the insurer is authorized 
to do business in this state. Nor is it necessary on the trial to prove 
that the insurance company was legally incorporated, nor — the 
policy on the burned goods was valid, The State v. Tucker, 2 


CRIMINAL PRACTICE: EVIDENCE. It is sufficient for the state to show 
an organization de facto, and an acting as such corporation by the 
insurance company. Ib. 


——: —, The mere procurement of the policy by the defend- 
ant from the company makes a prima facie case against him as to 
the validity of the policy. Jb. 


RAILROAD: KILLING STOCK: EVIDENCE. In a common law action 
against a railroad for negligently running over and killing a cow, 
it is competent for the plaintiff to prove that the train was running 
in éxcess of the speed permitted by an ordinance of the town in 
which the killing Po. moan Robertson v. The Wabash, St. Louis & 
Pac. Ry. Co., 119. 


NEGLIGENCE : ORDINANCE: EVIDENCE. The cause of action not being 
founded on the ordinance it is not necessary to plead it, but if the 
defendant was running its train in violation of it, such fact is com- 
petent to support the charge of negligence. Jb. 


EVIDENCE. While it may be error for a witness with no more 
knowledge than the jurymen to give his opinion as tothe oon 
of stopping a railroad train, yet it will be no ground for reversal, 
unless it appears that the opposing party was prejudiced by such 
testimony. Jb. 


EXECUTION : JUSTICE’S COURT: NULLA BONA, The certificate of the 
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justice of the peace that there has been areturn of nulla bona on an 
execution issued on a judgment rendered by him is only prima 
facie evidence to the clerk of the circuit court for the purpose of 
issuing execution out of the latter court, and on motion to quash 
the latter execution it may be shown that the execution in the 
justice’s court was returned before its return day, and this bein 
the case the circuit court execution should be quashed. Johnson », 
Latta, 139. 


PRACTICE: EVIDENCE: MURDER. On the trial of a husband for the 
murder of his wife, where the state introduces evidence consisting 
exclusively of the conduct and expressions of the wife to show that 
the relations between them were unpleasant, and to show motive for 
the crime, to meet it, letters of the wife to an intimate friend, writ- 
ten five, four, and three months before her death, in which she ex- 
presses an affectionate regard for her husband, are admissible, and 
their exclusion iserroneous. The State v. Leabo, 168. 


EVIDENCE: EXPERT. A witness does not testify as an expert who 
describes what he had seen as to a pistol shot and who gives facts 
and appearances rather than opinions. The State v. Wisdom, 177. 


MUNICIPAL CORPORATION, BOOKS OF: EVIDENCE. The books of ac- 
count of a municipal corporation kept by the proper officer are 
prima facie evidence of the facts therein stated and are competent 
to charge thecity. The St. Louis Gas Light Co. v. The City of St. 
Louis, 202. 


. EVIDENCE: OFFERING OUT OF TIME. The refusal of a trial court to 
permit evidence to be offered out of time is not error, when, with 
such additional evidence, if admitted in the first instance, the party 
offering it would not have been entitled to a verdict. Maloy v. The 

Tabash, St. Lowis & Pacific Railway Company, 270. 


: CONFESSIONS : REVERSIBLE ERROR. The preliminary question 
of the admissibility of a confession of the accused is one for the trial 
court, and unless it is clear that manifest error has been committed 
by such court in admitting the confession, its admissions will not be 
considered reversible error. The State v. Hopkirk, 278. 


CONFESSIONS, WHEN ADMISSIBLE. It is only where a confession is 
extorted through exciting the hopes of the accused by promises or 
practicing on his fears by threats, that it is inadmissible. Jb. 


CONFESSIONS, ADMISSIBILITY OF. Where it is apparent there is no 
connection between the confession and the promise or threat, or 
where the confession was obtained by trick, artifice, or the use of 
intoxicating liquor, it is stjll admissible in evidence. Jb. 


. A-confession made under influence of the promise of some 
collateral boon or benefit is admissible, where no hope or fear is 
induced in respect to the particular criminal charge. Jb. 


: EVIDENCE. The testimony of a witness as to such confession 
is admissible who cannot remember it in detail, but is able to relate 
its important points. Jb. 
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17. EVIDENCE: IDENTITY OF PERSON OR THING: OPINION OF WITNESS. 
The opinion or belief of witnesses as to the identity of persons or 
things, when such opinion or belief rests on facts within the wit- 
ness’ own knowledge, is competent evidence, although the witness 
will not testify positively to such identity. Jb. 


: PATENT: Copy. The validity of a copy of a patent for land 
recorded and read in evidence under Revised Statutes, sections 
3826 and 3827, cannot be impeached by an exemplified copy from 
an imperfect record of the land office at Washington. Campbell v. 
The Laclede Gas Light Company, 352. 


: LETTER OF COMMISSIONER OF LAND OFFICE. A letter from 
the commissioner of the land office at Washington, as to the record 
copy of said patent held inadmissible in evidence. Ib. 


. °QUO WARRANTO: EVIDENCE. In quo warranto proceedings to forfeit 
the franchises of a private corporation, the court may consider testi- 
mony tending to show that one of the corporators procured the com- 
mencement of the proceedings in bad faith and for his private 
purposes, The State ex rel. Attorney General v. Wood, 378. 


. CRIMINAL LAW : ILLICIT COHABITATION : STATUTE. It need not be 
shown that the acts of the defendants were open and ‘notorious in 
a prosecution under that part of Revised Statutes, section 1541, 
which provides that ‘‘every man and woman, one or both of whom 
are married, and not to each other, who shall lewdly and lascivi- 
ously abide and cohabit with each other, shall, upon conviction, be 
adjudged guilty of a misdemeanor.” The State v. West, 440. 


[_——:; . It is sufficient for the state in such case 
to prove that defendants lived together as man and wife and in- 
dulged in sexual intercourse habitually and in conformity to a 
regular custom on their part. Jb. 


. TAX BILL: EVIDENCE: STATUTE. A tax bill in proper form and 
which states the facts required by Revised Statutes, section 6387, is 
by the ‘provistons of said section, prima facie evidence that the 
amount claimed in it is just and correct. The State ex rel. Lewellyn, 
Collector, v. Schooley, 447. 


TaX BOOKS : DESTRUCTION OF : EVIDENCE. The destruction or mutila- 
tion of tax books by a mob does not prevent the collector from 
making up and certifying tax bills. The inquiry would be open in 
such cases whether the tax bills stated the facts correctly, and they 
would be tested by the best secondary evidence of the contents of 
the tax books so destroyed or mutilated. Jb. 


: PAROL EVIDENCE: INADMISSIBILITY OF. The meaning and 
effect of a contract in writing, logically deduced from the language 
in which it is expressed, by a correct application of the rules of 
construction cannot be varied, controlled or affected by parol testi- 
mony of the intention of the parties. County of Johnson v. Wood, 
489. 


CONTRACT WITH COUNTY COURT: PAROL EVIDENCE. A contract 
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made with a county court must be proved by the record alone and 
cannot be varied, contradicted or enlarged in its terms by oral eyvi- 
dence-of the intention of the judges. Jb. 


PRACTICE IN SUPREME COURT: EVIDENCE. Questions arising on the 
admission and exclusion of evidence will not be reviewed in the 
Supreme Court, in the absence of proper objections and exceptions 
— on the trial. DeReamer v. The Pacific Express Company, 
529. 


SALE OF LAND TO PAY DEBTS: PAROL EVIDENCE. When the record 
of the probate court shows the regular allowance of a demand 
against an estate, and the order of sale, and there is no personal 
property to satisfy the debt, such order of sale, on appeal to the 
circuit court, cannot be defeated by parol evidence affecting the 
propriety of the allowance. Voslerv. Brock, 574. 


. WILL: EVIDENCE: DECLARATIONS OF TESTATOR. Declarations of a 


testator, made before and after the execution of the will, are 
admissible in evidence in a suit to contest its validity when the 
condition of the testator’s mind or the state of his affections is in 
issue. Such declarations are then received as external manifesta- 
tions of his mental condition, and of the state of his affections, and 
not as evidence of the truth of the facts he stated. Rule v, 
Maupin, 587. 


TAX DEED, EXCLUSION OF FROM EVIDENCE: PRESUMPTION. Where 
the reasons for the exclusion from evidence of a tax deed under 
which the plaintiff claims do not appear, it will be presumed that 
it was properly excluded. Smith v. Laumier, 672. 


See St. Louis Gas Ligut CoMPANY, 2, 3, 
CRIMINAL Law, 4 
LIENS, 6. 
PRACTICE IN SUPREME CoURT, 11. 
COLOR OF TITLE, 2. 


PRINCIPAL AND SURETY, 3. 


EXECUTION. 


CONSTABLE : UNREASONABLE LEVY: REMEDY. An action at law on 
a constable’s bond affords an adequate remedy for seizure of un- 
reasonable excess of property in making alevy. Payne v. O'Shea, 
129. 


EXECUTION : JUSTICE’S COURT: NULLA BONA. The certificate of the 
justice of the peace that there has been a return of nulla bona on 
an execution issued on a judgment rendered by him is only prima 
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acie evidence to the clerk of the circuit court for the purpose of 
issuing execution out of the latter court, and on motion to quash 
the latter execution it may be shown that the execution in the jus- 
tice’s court was returned before its return day, and this being the 
case the circuit court execution should be quashed. Johnson v. 
Latta, 139. 





: : RES JUDICATA. When a motion to quash an execu- 
tion is sustained, and such action is not — from, the matters 
involved therein become res judicata, and cannot be re-opened by 
suing out another execution. Ib. 


JUSTICES OF PEACE: CHANGE OF VENUE: COSTS. Where a change of 
venue is taken froma justice of the peace, and costs are taxed 
under Revised Statutes, section 2956, against the party asking the 
change, an execution may be issued for such costs by the justice 
granting the change of venue. Jb, 


EXEMPTIONS. 
SEE HOMESTEADS AND EXEMPTIONS, 
EXPRESS MESSENGER, 
SEE NEGLIGENCE, 9. 
FEES. 


STATUTE: CLERKS OF COURTS: FEES. Section two of the act of the 
general assembly, approved March, 30, 1874, relating to fees of 
clerks of courts of record, continued in force until superseded on 
the first Monday in January, 1883, by Revised Statutes, section 
5627. The State to the Use of Jackson County v. Hickman, 74. 


COUNTY CLERKS: FEES OF OFFICE. Services rendered by a county 
clerk to school districts, in furnishing names of persons owning 
real and personal property, to enable the county auk to extend on 
the tax books the taxes assessed against such persons by such 
districts. do not belong to the duties of the office of the county 
clerk, and fees received by him therefor are not such as are 
denominated the fees of his office, and are not to be accounted for 
in his settlements with the county court. Ib. 





SETTLEMENTS WITH COUNTY COURT. But where such 
services were rendered by the deputy clerks during office hours 
and the fees therefor were reported by the clerk to the court and 
ordered to be paid into the treasury, which was done, the clerk 
cannot afterwards, in an action on his bond given for a subsequent 
term of office and for failure to pay over fees accruing during said 
subsequent term, claim credit for such fees on the ground that they 
were reported to the court and paid into the treasury by mistake, 
in the absence of evidence on the question of such mistake or error. 
in reporting and paying such fees into the treasury. Jb. 
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ORDERS OF COUNTY COURT: JUDGMENTS. The orders of a county 
court in its settlement with the clerk, and by which the amount of 
fees to be retained by the clerk, and the amount to be paid by him 
into the treasury are determined, partake of the nature of 
judgments. Jb. 


COUNTY CLERKS: FEES OF OFFICE. Fees charged by the clerk of q 
county court for taking acknowledgments of deeds, granting certifi. 
cates to pension papers, and certificates of authority of other 
officers to act, affidavits, etc., constitute a part of the fees of his 
office, and as such are to be accounted for by him in settling with 
the county court. Jb. 


FENCES. 
See RariLRoaps, 13, 16, 21. 


FIREARMS. 


OFFICER CARRYING FIREARMS. The right of an officer, such as a dep- 


ury sheriff, to bear firearms, is limited to carrying them in the 
roper and necessary discharge of his official duties. The State v, 
Visdom, 177. 


FRAUD. 


DOWER IN PERSONALTY : FRAUDULENT DISPOSITION OF PERSONALTY 
BY HUSBAND. Although by statute dower is given the wife in the 
personalty of her husband, yet this does not restrain the husband’s 
power of disposition of it during his life, provided it be not done in. 
expectation of death, with the purpose of defrauding the widow of 
her dower. Straat v. O'Neil, 68. 


: : WIDOW’S REMEDY. In case of such fraudulent dis- 
position the widow cannot assert her claim to the property or 
money disposed of as a charge against the husband's general es- 
tate. Her relief is in equity by suit, to set aside the fraudulent 
disposition, in so far as it affects her rights, and to charge the 
grantee with a trust in her favor, and to require him to make good 
to her that which she would have received out of the property 
which the husband had transferred, if no such transfer had been 
made. Ib. 





FRAUD: DIRECTORS OF CORPORATION : ISSUING BONDS FALSELY PUR- 
PORTING TO BE FIRST MORTGAGE BONDS. Directors of a corporation 
are liable to one suffering from the deception, where they know- 
ingly issue its bonds falsely purporting to be “first mortgage 
bonds,” and place them in the hands of an agent, and. the latter 
sells them to a purchaser who is ignorant of the fact that they are 
not first mortgage bonds, and is deceived by the indorsement thereon 
to that effect. Clark v. Edgar, 106. 


TITLE TO LAND: FRAUDULENT MISREPRESENTATION. Fraudulent 
misrepresentations in respect to the title to land, will entitle the 
injured party to relief. But the misrepresentation must be as to 























13, 
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something material, unknown to the injured party, relied upon by 
him, and such as to induce him to refrain from an examination of 
the records when accessible, Jb. 


REPRESENTATIONS AS TO CREDIT OF ANOTHER. Where written rep- 
resentations as to the credit of another are the substantive induce- 
ments to the action of the party injured, recovery can be had by 
the latter, although he may also have placed some reliance on oral 
assurances. Jb, 


——: PRACTICE. Where, in an action for false representations as 
to the credit of another, although the petition charges both oral 
and written representations to have been made by the defendant, a 
demurrer to the petition should not be sustained if, as in this case, 
it states a good cause of action as to the written assurances. Ib. 


JUDGMENT: FRAUD: EQUITY. A judgment, whether foreign or 
domestic, may be set aside in equity for fraud. Payne v. O'Shea, 
129. 


——: ———_: ———.. The frand, however, must be in the pro- 
curement of the judgment and not merely fraud in the cause of 
action on which the judgment was founded and which could have 
been interposed as a defence, unless its interposition as such defence 
was prevented by the fraud of the other party. Jb, 


VOLUNTARY CONVEYANCE: FRAUD: CREDITORS. A voluntary con- 
veyance is only presumptively fraudulent as to existing creditors. 
Walsh v. Ketchum, 427. 








: —: BURDEN OF PROOF. The burden of proof is on the 
donee to repel the presumption of a fraudulent intent. Jb. 


THE PAYMENT by the grantor of his own debt secured by mortgage 
on the property conveyed to his wife, and also the taxes thereon, 
held, in this case, not to create an interest in the husband in the 
property, subject to his debts. Jb. 


———: NOTICE: FRAUD. A payment by the maker to the fraudu- 
lent holder of a negotiable note, without notice of the fraud. dis- 
charges the maker from liability thereon to the payee. Alexander 
v. Rollins, 657. 


———: NOTICE. A stockholder who sells his stock is not, by reason 
of entries on the books of the corporation which do not evidence 
fraud, affected with notice of a fraudulent conspiracy between the 
directors and the purchaser to wreck the corporation, Alexander 
v. Rollins, 657. 


FRAUDULENT MISREPRESENTATIONS, 


SEE Fravp, 4, 5, 6. 
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GRAND JURY. 


SEE INDICTMENT, 
GUARDIAN AND WARD. 


1. GUARDIAN: BOND: SURETIES. H., having been appointed guardian 
and curator of a minor, executed his official bond with one W, ag 
his sole surety thereon ; subsequently, and before any funds of the 
ward came into his hands, H., at the request of W., called at the 
office of the probate court and obtained the bond from the judge, 
stating at the time that W. wished him to procure other signers ag 
sureties on the bond, which he did and returned it with the names 
of the co-defendants of W. subscribed thereto. Held, that the bond 
was valid as to the subsequent signers and that they were liable 
thereon for money due the ward from the estate of H. The State to 
the use of Hockaday v. Woods, 163. 


GUARDIAN AND WARD: DEVISE TO GUARDIAN BY WARD: UNDUE IN. 
FLUENCE: PRESUMPTION. A devise by a ward to or for the benefit 
of his guardian, in any proceeding to establish or contest the same, 
is presumed in law to have been procured by undue influence of the 
guardian, and the burden of repelling this presumption, and thereby 
maintaining the devise, rests upon those seeking to derive advan- 
tage from it. Bridwell v. Swank, 455. 





: ; : . If the fiduciary relation of guardian 
and ward existed at the time of the execution of the gift or devise, 


and the parties were so situated with reference to each other that 
undue influence could have been used, the law presumes that it 
was used, and those seeking to derive advantage from the gift or 
devise, must rebut the presumption by competent and convincing 
proof. Ib. 


BEQUEST BY WARD TO WIFE OF GUARDIAN. A uest to the wife 
of the guardian is within the operation of the rule imposing upon 
him and his wife the burden of repelling the presumption of 
undue influence, where it appears that the guardian may e 

— substantial advantage and benefit from such will of hig 
wa . 


HIGHWAY. 


DAMAGES: ALTERATION OF HIGHWAY: WHEN ACTION WILL LIE. 
Where a highway is altered, obstructed, or altogether vacated, no 
action will lie therefor, except by one who has suffered some special 
or uliar injury not shared in by the community in general. 
Bailey v. Culver, 531. 


DEDICATION: PUBLIC HIGHWAY: PRIVATE RIGHT. Where land is 
dedicated to public use as a highway, such dedication is an exclu- 
sion of any subsequently acquired private right or easement in the 
highway, as contradistinguished from the right every citizen has to 
use it for the purpose which caused the dedication. Jb. 
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:———: ———!: MERGER. When a dedication of land to 
public use as a highway occurs, such dedication is wholly incon- 
sistent with the continued and contemporaneous existence of a 
private way over it independent of the public right. In such case, 
the private way is swallowed by and merged in the public one. Jb. 





DAMAGES: HIGHWAY: OBSTRUCTIONS. Where obstructions in a 
yublic highway directly affect abutting proprietors, the injury is 
immediate and special and an action will lie therefor. Jb. 


DEFLECTION OF HIGHWAY : SPECIAL INJURY: EQUITY. No relief will 
be granted where it is not made to appear that special injury has 
accrued in consequence of the deflection of a public highway, for in 
such cases equity will not interfere unless some palpable violation 
of a complainant’s right be shown, and if such right be apparently 
doubtful, it must first be established at law before equity will ex- 
ercise its extraordinary jurisdiction. Jb. 


—: ———: —-——. To warrant the interference of a court of 
equity, the injury to the well-established right of the complainant 
in consequence of the deflection or change of a public highway must 
amount to irreparable damage—must be incapable of full compen- 
sation in an action at law—must not be trivial nor disproportionate 
to the relief sought, and if the relief prayed for were granted, it 
must not be such as to inflict serious damage upon defendant with- 
out doing plaintiff any practical good, nor operate oppressively or 
contrary to the real justice of the cause. , 








: : . In cases of injury arising from a change in 
a public highway, courts of equity will be guided by a wise discre- 
tion in granting or refusing relief, and will make no order which 
savors of oppression, and before acting will reflect whether the ex- 
ercise of their power is an appropriate method of redress under all 
the circumstances of the case. Jb. 


HOMESTEADS AND EXEMPTIONS, 


ATTACHMENT: JUDGMENT: SET-OFF: EXEMPTIONS. Where an at- 
tachment is dissolved, but plaintiff obtains judgment against 
defendant upon trial on the merits, and defendant obtains judg- 
ment against the sureties on the attachment bond for its breach, it 
is error to refuse to allow plaintiff’s judgment, which has been 
assigned to his sureties, to be set-off against defendants, upon the 
ground that defendant is insolvent, and his judgment, with all his 
other property, is exempt from execution. Johnson v. Hall, 210. 


HOMESTEADS : EXCHANGE OF: STATUTE. Under Revised Statutes, 
section 2696, the owner of a homestead, acquired by successive ex- 
changes from a former one, is entitled to the same homestead rights 
in the one so acquired, that he had in the original one. Creath v. 
Dale, 349. 





. The fact that the owner of a farm sells a part of it, does 
not affect his homestead rights in the remainder, where the dwell- 
ing house occupied by himself and family are on the latter. Jb. 














4. 
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HOMESTEAD : MINOR: EJECTMENT. A mother of a minor child can- 
not, by her conveyance, dispose of their homestead, and if she 
convey it and dies, ejectment will lie on behalf of the minor to re- 
cover its possession. Rogers v. Mayes, 520. 


HUSBAND AND WIFE. 


HUSBAND AND WIFE: HIS POWER OVER HER LAND, NOT HER SEPA- 
RATE ESTATE. A husband cannot charge, bind or convey land of 
his wife in which she has no separate estate, except by deed duly 
executed and acknowledged in conjunction with her in the manner 
provided by statute. Overruling Kanaga v. R. R., 76 Mo. 207; 
Mueller v. Kaessmann, 318, 


MARRIED WOMAN, PROMISE OF: SEPARATE ESTATE: SPECIFIC PER- 
FORMANCE. A promise of a married woman can only affect or bind 
her land in which she has a separate estate. And when her title is 
such an one as falls within the provisions of section 3295, Revised 
Statutes, her parol promise, though made in conjunction with her 
husband, constitutes no basis for specific performance. Jb. 


PARTIES : EJECTMENT : HUSBAND AND WIFE: MISJOINDER OF PARTIES: 
AMENDMENT IN THIS COURT BY STRIKING OUT NAME OF PARTY. In 
this state a wife is not a necessary party to an action of ejectment 
by her husband for her land. But if she be improperly joined in 
such action, objection should be made to such misjoinder in the 
trial court, and, in any event, this court, as well as the trial court, 
may, under the provisions of the statute respecting amendments, 
strike out her name. Following Cruchon v. Brown, 57 Mo. 38, and 
Weil v. Simmons, 66 Mo. 617. Jb. 


PROBATE COURT: JURISDICTION. Where the husband in his life time 
received from the wife money, being the proceeds of the sale of her 
realty, with the understanding that he was to loan it out for the use 
and benefit of her sons by a former marriage, the probate court 
has jurisdiction to allow in favor of the sons a demand for such 
money against the estate gf the husband. And this is true whether 
the demand be regarded asa legal or equitable one. Hammons v, 
Renfrow, 332. 


HUSBAND AND WIFE, CONTRACTS BETWEEN: EQUITY. An agreement 
between a husband and wife, whereby the former receives her 

yersonal property to hold and manage as her trustee or agent, or for 
her minor children, is binding upon him in equity. Jb. 


WITNESS: WIFE, WHEN COMPETENT IN BEHALF OF HUSBAND. Under 
Revised Statutes, section 4014, a married woman is a competent wit- 
ness in behalf of her husband as to a business transaction in which 
she acted as his agent, Curry v. Stephens, 442. 


SEE LIENs, 6. 
FRAUD, 11. 


GUARDIAN AND WARD, 4. 
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ILLICIT COHABITATION, 
SEE CRIMINAL Law, 7, 8. 
INDICTMENT. 


1. INDICTMENT : CANNOT BE PREFERRED WITHOUT EVIDENCE. A grand 
jury should not prefer an indictment without having any evidence 
before it as to the guilt of the accused, and if it does so, on proper 
proof to the court of the fact, the indictment will be quashed, The 


State v. Grady, 220, 





Proof of such fact may be made by the testimony of the 
prosecuting attorney, but not by a member of the grand jury. JD. 


INFORMATION. 


SEE QuO WARRANTO, 1, 


PLEADING, CRIMINAL, 2, 
INJUNCTION, 


1. INJUNCTION, DISSOLUTION OF. Plaintiff sought by injunction to re- 
strain defendants from selling under a deed of trust given by him on 
his land to secure the payment of four promissory notes. The peti- 
tion in substance alleged the pontine | of defendants ; that the first 
two notes had been paid and —— 8 had issued to defendants a 
warehouse receipt, which the latter agreed, if not returned within 
two months from its date, should be applied to the payment of the 
third note then past due, the remainder thereof, if any, to be applied 
on the other note; that said receipt was not returned within the 
two months, the defendants having negotiated and transferred it 
beyond their control. Held, that the preliminary injunction was 
rightly dissolved and the bill properly dismissed, the evidence fail- 
ing to establish the agreement and other facts alleged in the petition 
as grounds for the relief sought. Fitch v. Buckingham, 192. 


2. INJUNCTION: TAXES. Injunction is an appropriate remedy to pre- 
vent the enforcement of the collection of taxes against property not 
the subject of taxation. Valle v. Ziegler, 214, 


SEE JUDGMENTS, 7. 


INSTRUCTIONS. 


1, ———!: DEFENDANT TESTIFYING: INSTRUCTION. An instruction is 

roper which tells the jury that in determining what weight should 

Be given the defendant's testimony, they should consider the fact 
that he is the party accused and on trial. The State v, Cook, 40, 


Vou. 85—46 








722 INDEX. 


: INSTRUCTION. An instruction, that if defendant killed de- 
ceased by ‘‘choking or strangling” her, and by ‘‘suffocating and 
drowning her in the well” he is guilty, is not contradictory. The 
State v. Leabo, 168. 


MURDER: INSTRUCTIONS. A series of instructions given on the trial, 
which was for murder in the first degree, examined and approved, 
T he State v. Wisdom, 177 


INSTRUCTIONS. A judgment will not be reversed for the giving of 
an ~~ instruction if it is clear that the jury were not thereby 
misled. Filley v. McHenry, 277. 


PRACTICE IN SUPREME COURT: INSTRUCTIONS. An instruction, al- 
though open to objection, will not cause a reversal of the cause 
where it appears that no material error resulted from its having 
been given. Bridwell v. Swank, 455. 


INSURANCE COMPANIES, 
SEE COPORATIONS. 
INTEREST. 


COMPOUND INTEREST: CONTRACT. To warrant a charge of com- 
pound interest a contract to that effect, either express or implied 
must be shown. The St. Louis Gas Light Company v. The City of 
St. Louis, 202. 


: . An accounting between the two parties and the 
striking of a balance are not evidence in this case of a contract for 
compound interest on the interest included in the balance. Jb. 





SEE PROMISSORY NOTES. 


St. Louis Gas Ligut Company, 4. 


JUDGMENTS. 


ORDERS OF COUNTY COURT: JUDGMENTS. The orders of a county 
court in its settlement with the clerk, and by which the amount of 
fees to be retained by the clerk and the amount to be paid by him 
into the treasury are determined, partake of the nature of judg- 
ments. The State to use of Jackson Co. v. Hickman, 74. 


JUDGMENT: FRAUD: EQUITY. A judgment, whether foreign or 
domestic, may be set aside in equity forfraud. Payne v. O'Shea, 129, 


: : . The fraud, however, must be in the pro- 
curement of the judgment and not merely fraud in the cause of 
action on which the judgment was founded and which could have 
been interposed as a defence, unless its interposition as such de- 
fence was prevented by the fraud of the other party. 
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ACCIDENT: MISTAKE: JUDGMENT. Accident or mistake, unmixed 
with negligence, may, in a proper case, afford ground in equity for 
vacating a judgment. Jb. 


ATTACHMENT: JUDGMENT IN: LIABILITY ON. The doctrine that a 
judgment in an attachment proceeding creates no personal liability 
against the defendant, at least outside of the state where rendered, 
applies only where the proceeding is strictly in rem, and not where 
there was ae service of process on defendant or appearance 
by him. JO. 


: GENERAL JUDGMENT, WHEN. A judgment in an attachment 
proceeding against a defendant who has personally appeared to the 
action, should be a ae one and not a special one against the 

b. ; 


property attached. 


A DEMURRER in this cause to the petition, in which it was sought to 
enjoin the enforcement of a en, held properly sustained and 
the petition rightly dismissed. Jb. 


THE JUDGMENT in this case held valid against the objection that the 
record failed to show it was rendered at a term of court authorized 
by law. The State v. Wisdom, 177. 


ATTACHMENT: JUDGMENT: SET-OFF: EXEMPTIONS. When an at- 
tachment is dissolved, but plaintiff obtains judgment against de- 
fendant upon trial on the merits, and defendant obtains judgment 
against the sureties on the attachment bond for its breach, it is 
error to refuse to allow plaintiff’s judgment, which has been as- 
signed to his sureties, to be set-off against defendants, upon the 
ground that defendant is insolvent, and his judgment, with all his 
other property, is exempt from execution. Johnson v. Hall, 210. 


. INSTRUCTIONS. A judgment will not be reversed for the giving of 
— ~ instruction if it is clear that the jury were not thereby 
misled, Filley v. McHenry, 277. 


ATTACHMENT: JUDGMENT: AFFIDAVIT. Where in ejectment a party 
offers in evidence as a link in his chain of title, a judgment of a 
court of competent jurisdiction rendered in a suit commenced by 
attachment, such judgment is not assailable, on the ground that 
there was no affidavit for the attachment. Sloan v. Mitchell, 546. 


SUIT PREMATURELY BROUGHT, JUDGMENT IN NOT ABAR. Wherea 
suit is prematurely brought a judgment therein is no bar toa 
second suit after the cause of action matures, Di/linger v. Kelley, 
561. 


. JUDGMENT, FOR WHOM RENDERED: HOLDER OF TAX DEED. The court 
cannot render a money judgment for a plaintiff who claims as 
the holder of a tax deed which has been excluded from evidence, 
and as to which there is no other evidence. Smith v. Laumier, 672, 


y meg VACATING JUDGMENT-AT-LAW : ATTORNEY. Ketchum v. Har- 
owe, 225. 
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JURISDICTION. 


CONSTITUTION: JUSTICE OF PEACE: JURISDICTION. The provision of 
Revised Statutes, 1879, section 2835, conferring, jurisdiction upon 
justices of the peace in actions against railroads for the killing of 
stock without regard to the value of the animal killed, or the amount 
claimed, is constitutional. Steele v. The Missouri Pacific Railway 


Company, 57. 


: JURISDICTION. Where the charter of the city of St. Louis 
gave the land commissioner power to condemn private property for 
public use when no agreement could be made with the owner as to 
the compensation to be made, it should appear there was an effo 
and failure to make such agreement, otherwise there was no juris- 
diction to | my, with the condemnation, Moses v. The St. Louis 


Sectional Dock Company, 242. 


PROBATE COURT: JURISDICTION. Where the husband in his lifetime 
received from the wife money, being the proceeds of the sale of her 
realty, withthe understanding that he was to loan it out for the use 
and benefit of her sons by a former marriage, the probate court 
has jurisdiction to allow in favor of the sons a demand for such 
money against the estate of the husband. And this is true whether 
the demand be regarded as a legal or equitable one. Hammons v, 


Renfrow, 332. 


JURISDICTION: MINORS: PROCESS. Where the statutory require- 
ment of service of process on minor defendants in a cause is not 
complied with, the court acquires no jurisdiction, and a judgment 
rendered against them is void. Campbell v. The Laclede Gas Light 


Company, 352. 
JURORS. 


—: JURORS, COMPETENCY OF. The court did not err in refusing to 
defendant a special venire, because the regular jurors had heard the 
evidence on the application for the change of venue, nor did the 
court err because it refused for the same reason to exclude such 
jurors from the panel from which the challenges were made. The 


State v. Wisdom, 177. 


CRIMINAL PRACTICE: JURORS, COMPETENCY OF. An opinion formed 
from minor talk in the neighborhood of the crime and from news- 
paper reports does not render one incompetent to be accepted on 
the panel of jurors from which the defendant is to make his chal- 
lenges in a criminal case. The State v. Hopkirk, 278. 


: : EXCEPTIONS. A defendant must save his exceptions 

to the action of the trial court in accepting a person on the el of 

jurors, from which he is to make his challenges, or he will not be 
eard to complain on appeal. Jb. 





JUSTICES’ COURTS. 


EXECUTION: JUSTICES’ COURT: NULLA BONA The certificate of the 
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justice of the peace that there has been a return of nulla bona 
on an execution issued on a judgment rendered by him is only 
prima facie evidence to the clerk of the circuit court for the pur- 
pose of issuing execution out of the latter court, and on motion to 
quash the latter execution it may be shown that the execution in 
the justice’s court was returned before its return day. and this 
being the case the circuit court execution should be quashed. John- 
son v. Latta, 189. 


JUSTICES OF PEACE: CHANGE OF VENUE: COSTS. Where a change of 
venue is taken from a justice of the peace, and costs are taxed 
under Revised Statutes, section 2956, against the party asking the 
change, an execution may be issued for such costs by the justice 
granting the change of venue. Jb. 


: VACANCY IN OFFICE, Where a vacancy occurs in the office 
of justice of the peace, the county court, or, in the city of St. Louis, 
the mayor, is authorized (R. S., sec. 2809 and 2805) to fill the vacancy 
by appointment, but the term of such appointment extends only until 
the next general election, and is not for the residue of the original 
term of the office. The State ex rel. Harvey v. Manning, 661, 


SEE JURISDICTION, 
JUSTICES OF THE PEACE. 
SEE JUSTICES’ COURTS, 


KANSAS CITY. 


KANSAS CITY : CHARTER : PROCEEDING TO CONDEMN PROPERTY FOR STREET 


1. 


PURPOSES: APPEAL: NEW TRIAL. Where, under the charter of 
Kansas City in a proceeding to condemn property for street pur- 
poses,/the cause is tried on appeal from the mayor to the circuit 
court, and an assessment of benefits and damages adjudged as to 
several defendants and the judgment of the latter court is, on ap- 
peal to the Supreme Court by two defendants, reversed, and a new 
trial awarded, such re-trial must be de novo as to all the defendants 
and not merely as to those who appealed. The State ex rel. Holden 
v. Gill, 248. 


SEE MUNICIPAL CORPORATIONS, 13. 
LAND AND LAND TITLES. 


LAND: EQUITABLE TITLE. Where one located certain government 
land and received a certificate of entry and went into possession, he 
will be held to have the equitable title, although in his original ap- 
plication the land was misdescribed. Affirming Sensenderfer v. 
Kemp, 83 Mo. 581. Swisher v. Sensenderfer, 104. 


EQUITABLE TITLE: NOTICE. Such equitable title will prevail over the 
legal title where the holder of the latter had knowledge of the ex- 
istence of the former, or had such means of knowledge as to put 
him oninquiry. Jb, 
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TITLE TO LAND: FRAUDULENT MISREPRESENTATION. Fraudulent mis. 
representations in respect to the title to land will entitle the injured 
party to relief. But the misrepresentation must be as tosomethin 
material, unknown to the injured party, relied upon by him, an 
such as to induce him to refrain from an examination of the records 
when accessible. Clark v. Edgar, 106. 


VENDOR’S LIEN: SALE.OF LAND. A vendor of land is entitled to en- 
force a lien against it for the amount of a judgment recovered 
against him by a lessee on a contract of lease, it appearing that the 
vendee, as a part consideration for the land, had stipulated in the 
deed to indemnify the vendor against all claims arising out of the 
lease, and had failed to do so. illiams v. Crow, 298. 


: HUSBAND AND WIFE: PAROL EVIDENCE. Nor is the vendor 
in such case precluded from enforcing his lien because the convey- 
ance was made at the request of a husband to his wife, the evidence 
establishing the fact that the husband had contracted for the land 
and paid for it; and parol evidence is competent to show that the 
purchase and deed were so made. Ib. 


LAND TITLES: STATUTE: CONSTRUCTION. Revised Statutes, 1879, 
section 2305, being a continuation of the act of the general assembly 
approved February 2, 1847, and having for its object the quieting of 
vexatious land litigation, must be so construed as not to defeat a 
title regular in every particular, acquired in good faith and fora 
valuable consideration, prior to the passage of said act. Campbell 
v. The Laclede Gas Light Company, 352. 


EQUITIES: NOTICE. One, with notice, can acquire a good title by or 
Somes person, without notice, of equities or former convey- 
ances. . 


UIT-CLAIM DEED: EQUITIES: NOTICE. A grantee in a quit-claim 

eed takes with notice of pre-existing equities. An exception to 
this rule exists where the equities are those to which the registry 
acts apply, but to fall within this exception the deed must be one 
for value paid and parted with. ° 


CO-TENANTS: OUTSTANDING TITLE. While the relation of tenant in 
common exists, a purchase by one tenant of an outstanding title 
will enure to the benefit of all. Jb. 


ACCRETION: LIMITATION. A riparian proprietor is entitled to the 
accretions made to his land by the river, and the statute of limita- 
tions in its application to such accretions relates back to the time it 
began to run in favor of the riparian owner as to the main bank. 
The accretions, in becoming a part of the land to which they are 
joined, take the title and condition of that land just as it exists at 
the time of their formation. If the riparian owner is barred, or 
ially barred, by the statute of limitations as tothe bank, he will 
barred as to the accretions in like manner, although they may 
have been deposited but a year oraday. Jb. 


44. LAND TITLE: STATUTE OF LIMITATIONS. The statute of limitations 
does not begin to run as to government land until the legal title has 
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assed from the United States. Chouteau v. Gibson, 50 Mo. 85; 
Widdicombe v. Childers, 382. 


12. EQUITABLE ~ TITLE: EQUITABLE DEFENCE: AFFIRMATIVE RELIEF. 


Where one intended to and did locate certain government land, and 
its entry and sale by its proper description was entered by the reg- 
ister on the books of the local land office, he will be held to have 
the equitable title, although in his application for the land it was 
by mistake misdescribed, and in an action of ejectment against 
those — under such equitable owner, by one who had there- 
after obtained a patent for the land, affirmative equitable relief 
will be granted the defendants, and the holder of the patent will be 
compelled to convey the legal title to them by deeds of general 
warranty. Ib. 


. EQUITY: NOTICE. One taking such legal title with knowledge of 
facts and circumstances sufficient to put him on inquiry as to the 
equitable title, takes with notice of the latter, and will be deemed 
in equity to hold such legal title in trust for the equitable owner, Ib. 


. LAND TITLE: SALE FOR TAXES. A sale under a judgment for taxes 

carries the legal title and if the beneficiary and trustee are not 

made parties to the suit, the purchaser acquires such legal title sub- 

ject to the right of the beneficiary in the deed of trust to redeem, 
yers v. Bassett, 479, 


. PLEADING: USER OF LAND. In an action to recover the value of the 
use of plaintiff’s land, the petition is sufficient, although it alleges 


that the use was permitted, but does not aver that the right to com- 
pensation for such use was reserved nor when the occupation and 
user began. Allen v. The Wabash, St. Louis & Pacific Ry. Co., 646. 


. LAND, APPROPRIATION OF BY RAILROAD: MANDAMUS. One can re- 
cover in an action at law for the use and appropriation by a railroad 
of hisland. He is not bound to resort to mandamus to compel the 
railroad to have the land condemned for its right of way. J b. 


LANDLORD AND TENANT. 


LANDLORD AND TENANT: DISPUTING TITLE. A tenant cannot dis- 
pute his landlord's title after having accepted possession under him, 
unless he was induced to take the lease through mistake, fraud or 
false representation. Loring v. Harmon, 123. 


: TITLE: EJECTMENT. A plaintiff need not prove his title to 
recover in ejectment when the defendant is estopped to deny it by 
reason of being his tenant. Proof of the existence of the tenancy is 
sufficient. Jb, 


LIENS. 


NOTICE: LIEN: BOND OF COUNTY COLLECTOR. The filing of the col- 
lector’s bond for record imparts notice like the filing of a deed of 
record, and from that time it becomes a lien on his lands. Such 
lien extends as well to lands subsequently acquired by him as to 
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those he owned when the bond was filed of record. W.&., p. 1178, 
sec. 96. Wimpey v. Evans, 144. 


LIEN FOR MATERIALS: NOTICE: VARIANCE. A variance between the 
lien claimed for materials furnished, and the notice to the owner of 
the property as to the description of the latter, if immaterial and 
not misleading, will be disregarded. Henry v. Plitt, 237. 


: ACCOUNT. The account of the materials furnished is not 
objectionable because figures and not words are used to indicate the 
thing as well asthe amount furnished, such account conforming 
with the usage prevailing with merchants in the lumber business, 
as in many other departments of trade, to dispense with words when 
the figures indicate the meaning supplied by words. Jb, 


:FENCES AND WALKS, Our statute gives a lien for fences and 
walks on the premises, when they have been constructed as appur- 
tenant to the buildings, and at the same time. Jb. 


VENDOR'S LIEN: SALE OF LAND. A vendor of land is entitled toen- . 
force a lien against it for the amount of a judgment recovered 
against him by a lessee on a contract of lease, it appearing that the 
vendee, as a part consideration for the land, had stipulated in the 
deed to indemnify the vendor against all claims arising out of the 
lease, and had failed todo so. Williams v. Crow, 298. 


: HUSBAND AND WIFE: PAROL EVIDENCE. Nor isthe vendor in 
such case precluded from enforcing his lien because the conveyance 
was made at the request of a husband to his wife, the evidence es- 
tablishing the fact that the husband had contracted for the land and 
paid for it; and parol evidence is competent to show that the pur- 
chase and deed were so made. Jb. 


TAX LIEN, SUPERIORITY OF. A lien on land for taxes, although 
junior to one created by deed of trust executed by the owner, is the 
superior lien. Gitchell v. Kreidler, 472. 


MECHANIC'S LIEN: STATUTE. Under Revised Statutes, section 3172, a 
mechanic is entitled to his lien for work upon a building by virtue 
of a contract with the owner or proprietor of the property, or his 
agent, trustee, contractor, or sub-contractor, and a lien proceeding 
and judgment thereunder is not binding on one not a party thereto, 
where it appears that the work for which the judgment was ob- 
tained was not done under a contract with the proper persons, as re- 
a by the statute. Horton v. The St. L., K. C. & N. Ry. Co., 


Sze Equity, 7. 
TAXATION, 12, 


LIMITATIONS. 


EJECTMENT: STATUTE OF LIMITATIONS. The action of ejectment 
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constitutes an exception to the rule requiring the statute of limita- 
tions to be specially pleaded. Campbell v. The Laclede Gas Light 
Company, 352. 


ACCRETION: LIMITATION. A ge proprietor is entitled to the 
accretions made to his land by the river, and the statute of limita- 
tions in its application to such accretions relates back to the time it 
began to run in favor of the riparian owner as to the main bank. 
The accretions, in becoming a part of the land to which they are 
‘joined, take the title and condition of that land just as it exists at 
the time of their formation. If the riparian owner is barred, or 

artially barred, by the statute of limitations as to the bank, he will 
be barred as to the accretions in like manner, although they may 
have been deposited but a year or a day. : 


STATUTE OF LIMITATIONS : EXEMPTION: BURDEN OF PROOF. The 
burden of showing exemption from the operation of the statute of 
limitations is on the party claiming the exemption. Jb. 


THE EVIDENCE in this case as to the bar of the statute of limitations 
and the exemptions claimed therefrom by reason of disabilities ex- 
amined and the law applicable thereto stated. Jb. 


STATUTE OF LIMITATIONS: DISABILITIES. The disability of marriage | 
cannot be added to that of minority to extend the operation of the 
statute of limitations. Jb. 


LAND TITLE: STATUTE OF LIMITATIONS. The statute of limitations does 

not begin to run as to government land until the legal title has 

assed from the United States. Chouteau v. Gibson, 50 Mo. 85; 
iddicombe v. Childers, 382. 


PROBATE COURT: LIMITATIONS. In a proceeding by acreditor against 
an estate to subject its lands to the payment of an allowance in 
his favor, the fact that such allowance was made by the court re- 
buts any presumption arising from the evidence that the demand 
was not presented within the statutory time. Voslerv. Brock, 574. 


MANDAMUS. 


LAND, APPROPRIATION OF BY RAILROAD: MANDAMUS. One can recover 
in an action at law for the use and appropriation by a railroad of 
his land. He is not bound toresort to mandamus to compel the 
railroad to have the land condemned for its right of way. Allen v. 
The Wabash, St. Louis & Pacific Ry. Co., 626, 


SEE SCHOOLS, 2, 8, 
MANUFACTURING COMPANIES, 


SEE CoRPORATIONS, 3,: 
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MARRIED WOMEN. 





1, MARRIED WOMEN: CONTRACT: SEPARATEESTATE. A married woman 
must be regarded as charging her separate estate in the act of con- 


tracting an obligation, unless a contrary intention is evidenced 
her contemporaneous writing. Seifert v. Jones, 591. 





by 


: SEPARATE ESTATE : CHARGING OTHER PROPERTY. But if she 


in writing makes an express charge of the obligation upon other 
property, such act rebuts the implication, which would otherwise 


arise, of a charge on her separate estate. Ib. 
MASTER AND SERVANT. 


CITY: STREET IMPROVEMENT: BLASTING: RESPONDEAT SUPERIOR. 


A 


city is not liable for injuries received by one resulting from blasting 
of rock done by a contractor in necessary performance of his con- 
tract for the improvement of a street, and this is true, notwithsand- 


the city had reserved the right to annul the contract or sus 


nd 


work under it, whenever, in the judgment of the city engineer, there 
was good reason for doing so, and, although the contract also made 
it obligatory upon the contractor to discharge any workmen, en- 
*gaged upon the work, who should disobey any direction of the 
city engineer as to the workmanship, or material used, or expended 


upon the work. Blumb v. The City of Kansas, 112, 
MECHANICS’ LIEN, 


. SEE LIENS. 


MERGER. 





: : : MERGER. When a dedication of land to public 
use as a highway occurs, such dedication is wholly inconsistent with 
the continued and contemporaneous existence of a private way over 
it independent of the public right. In such case, the private way 
is swallowed by and merged in the public one. Bailey v. Culver, 


531, 


MINORS. 


1, JURISDICTION: MINORS: PROCESS. Where the statutory requirement 
of service of process oh minor defendants in a cause is not — 


with, the court acquires no jurisdiction, and a judgment ren 


ered 


against them is void. Campbell v. The Laclede Gas Light Com- 


pany, 352. 


9. MINORS: ESTOPPEL, Minors are not subject to the binding effect 
an estoppel. Jb. ; 


of 


8,. HOMESTEAD: MINOR: EJECTMENT. A mother of a minor child can- 
not by her conveyance dispose of their homestead, and if she con- 
vey it and dies, ejectment will lie on behalf of the minor to recover 


its possession. Rogers v. Mayes. 520. 
6 











4, Co 
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NSTITUTION : ACT DECLARING A MINOR OF FULL AGE. The consti- 
tutionality of a cial act of the general assembly passed, while 
the constitution of 1820 was in force, declaring a minor to be of full 
age for the purpose of contracting and being contracted with, 
having been affirmed by repeated decisions of the Supreme Court, 
is no longer an open question in this state. Dickens v. Carr, 658. 


——, While such legislation was valid under the constitution of 
1820, it is prohibited by the present one. Ib, 


SEE Equity, 7. 


MISJOINDER OF PARTIES. 


SEE PRACTICE, CIVIL, 7. 


MISTAKE. 


ACCIDENT: MISTAKE: JUDGMENT. Accident or mistake, unmixed with 








negligence, may, in a proper case, afford ground in equity for 
vacating a judgment. Payne v. O’Shea, 129. 


MORTGAGES AND DEEDS OF TRUST, 


DEED OF TRUST: ASSIGNEE OF NOTE. An assignment of a note 
secured by a deed of trust carries the security with it and the 
assignee stands in the place of the payee. The Boatmen’s Savings 
Bank v. Grewe, 477. 


SATISFACTION OF. Neither the trustee nor assignor can 
alone enter satisfaction of the mortgage debt. Jb. 


: ASSIGNEE: TAX SUITS. The assignee is generally a neces- 
sary party to all proceedings affecting his security in order to be 
bound thavehe. and actions to enforce a lien against the land con- 
veyed by the deed of trust, are no exception to the rule. Jb, 





LAND TITLE: SALE FOR TAXES. A sale under a judgment for taxes 

carries the legal title and if the beneficiary and trustee are not 

made parties to the suit, the purchaser acquires such legal title sub- 

ject to the right of the beneficiary in the deed of trust to redeem. 
yers v. Bassett, 479. 


MORTGAGE WITH POWER OF,SALE: ASSIGNEE. A mortgage with 
power of sale in the mortgagee, and, in certain contingencies, in the 
sheriff of the county, does not by assignment vest such power of 
sale in the assignee. Dolbear v. Norduft 619. 





: : EQUITY OF REDEMPTION. A purchaser, at such fore- 
closure by the assignee, with notice that the mortgage was unsatis- 
fied acquires only the equity of redemption, 1b. 
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MUNICIPAL CORPORATIONS, 


MUNICIPAL CORPORATION: ORDINANCE: STATUTE. A town incor. 
porated by a county court under General Statutes, 1865, chapter 41, 
page 239, has authority by virtue of section 7, of said chapter, to 
enact an ordinance prohibiting persons without license from it from 
keeping dramshops, tippling houses, and saloons, and from retailing 
beer within its limits, or within one-half mile therefrom. The In 
habitants of Fredericktown v. Fow, 59. 


INCORPORATION, HOW QUESTIONED. It is not competent for the de- 
fendant, in a suit by such town to enforce the collection of a fine 
for the violation of its ordinance, to disprove the fact of its incorpo- 
ration. Such question can only be raised by the state by quo war- 
ranto or other direct proceeding. Ib. 





CITY: STREET IMPROVEMENT: BLASTING: RESPONDEAT SUPERIOR, 
A city is not liable for injuries received by one resulting from blast- 
ing of rock done by a contractor in the necessary performance of his 
contract for the improvement of a street, and this is true, notwith- 
standing the city had reserved the right to annul the contract or 
suspend work under it, whenever, in the judgment of the city en- 
gineer, there was good reason for doing so, and, although the con- 
tract also made it obligatory upon the contractor to discharge any 
workmen, engaged upon the work, who should disobey any direc- 
tion of the city engineer as to the workmanship, or material used, 
or expended upon the work. Blumb v. The City of Kansas, 112. 


TOWN: SPEED OF TRAINS. A town having the power to pass 

** by-laws and ordinances for the regulation and police of such 

town,” has authority to regulate the speed of railroad trains so as to 
rotect life and property. Robertson v. The Wabash, St. Louis & 
acific Railway Company, 119. 


MUNICIPAL CORPORATION, BOOKS OF: EVIDENCE. The books of ac- 

count of a municipal corporation kept by the proper officer are 

rima facie evidence of the facts therein stated and are competent 

— — city. The St. Louis Gas Light Co. v. The City of St. 
is, 202. 


St. LOUIS: PROSECUTIONS FOR VIOLATION OF ORDINANCES. A city 
ordinance of St. Louis required that in certain cases relating to 
carrying of concealed weapons, the trial of the offender before the 
lice justice should be had on the report of the chief of police. 
Feld, that a proceeding founded on said ordinance was not void, 
because the report was not signed in person by the chief of police, 
his name having been affixed to it by a subordinate officer in charge 
of the office where sich reports were usually prepared. Ex parte 
Hollwedell, 74 Mo. 395, affirmed. City of St. Louis v. Vert, 204. 





: . The trial can be had on such report, although it 
did not ask judgment for any sum, the maximum and minimum 
penalties being fixed by the ordinance. 


AMENDMENT. The report was subject to amendment by the city. 
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CITY ORDINANCE: ACTION ON. The action by a city for a penalty 
for violation of an ordinance is civil and not criminal in its na- 


ture. 


. VALIDITY OF. The city had the power to enact the ordi- 
nance in question, it not being in conflict with the state constitution 
or statutes. 


. MUNICIPAL CORPORATION, LIABILITY OF. A municipal corporation 
is not liable to one suffering injury in consequence of the non- 
exercise or defective exercise of its public or legislative powers, and 
in the attempted passage of an ordinance it is engaged in the exer- 
cise of legislative powers. Keating v, The City of Kansas, 415, 


: ORDINANCE: CONTRACT. One contracting with a city 
— of their 


through its officers, is bound to take notice at his 
powers, and, also, of the legality of its ordinances, J 


. CITY CHARTER: CONTRACT. The charter of Kansas City provided 
that work done in street grading should be directed by ordinance, 
such ordinance to specify how payment for it should be made and 
in case it was to be made in special tax-bills, the city should in no‘ 
event be liable on account of the work, and the contract for the 
work which provided for its payment by special tax-bills also con- 
tained the foregoing provision. Held, there could be no recovery 
against the city in any form of action for work done under such con- 
tract, and this isso, though, by reason of the defective passage of its 
ordinance by the city, the contractor failed to recover on the special 
tax-bills. Jb. 


. MUNICIPAL CORPORATION : STREETS: NEGLIGENCE. Where a muni- 
cipal corporation by its ordinance orders a street to be opened 
and undertakes to grade and keep it in reasonable repair for public 
use, it must fulfill such undertaking or be responsible to a traveler 
suffering injury from its neglect to doso. Tritz v. The City of 
Kansas, 632. 


$ : . Where the city assumes such duty it cannot 
be heard to say that it failed to perform it because the time of its 
agents on whom it had devolved the work was so occupied with 
other duties as to prevent them from giving their attention to the 
street in question. Ib. 





16. CITY: ACCEPTANCE OF CHARTER: DUTY TO PUBLIC. Where a city 
accepts a charter and elects to carry its powers into operation, it 
must be held to that degree of reasonable diligence which is due to 
the public, If it refuses to carry its granted powers into effect it 
cannot be compelled todoso. Jb. 


: : SIDEWALKS. A city is bound to keep only so much of its 
sidewalk in good condition and repair as is necessary to render it 
reasonably safe for travel. Ib. 


City ORDIDANCE: CLASSIFICATION OF BOATS FOR WHARFAGE TAX. The 
City of St. Louis v. The St. L. & N. 9. Trans. Co., 156. 


SEE EsTOPPEL, 3. 
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MURDER, 





MURDER IN PERPETRATION OF A FELONY: STATUTE. Under Revised 
Statutes, section, 1232, killing one while the slayer is engaged in the 
tration of a felony, is murder in the first degree. State y, 

virnest, 70 Mo. 52v, and State v. Hopper, 71 Mo. 425, disapproved, 
The State v. Hopkirk, 278. 







SEE PRACTICE CRIMINAL, 6, 
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NEGLIGENCE. 





1. RAILROAD: KILLING STOCK: EVIDENCE. In a common law action 
against a railroad for negligently running over and killing a cow, 
it is competent for the plaintiff to prove that the train was running 
in excess of the speed permitted by an ordinance of the town in 
which the killing occurred. Robertson v. The Wabash. St. L. & 
Pac. Ry. Co., 119. 












NEGLIGENCE : ORDINANCE: EVIDENCE. The cause of action not being 
founded on the ordinance, it is not necessary to plead it, but if the 
defendant was running its train in violation of it, such fact is com- 
petent to support the charge of negligence. Jb. 












8. RAILROAD: CONTRIBUTORY NEGLIGENCE. Plaintiff's husband was 
killed in the forenoon of the day, on defendant's railway, which 
ran through the farm of the deceased. He was sixty years of age, 
decrepit, hard of hearing and of defective sight, and was seen just 
before the accident, walking at a moderate gait along the railroad 
and onto a trestle, where he was killed by a coming train. Heid, 
that under the facts and circumstances in evidence he was guilty of 
such contributory negligence as to preclude recovery. Maloy v. 

The Wabash, St. Louis & Pacific Railway Company, 270. 












g . Train men have a right to suppose that adults walk- 
ing on the track can hear the approaching train and will get out of 
the way. Jb. 













: NEGLIGENCE. Under said section 809 there can be no re 
covery for injuries to stock resulting from the negligent manage- 
ment of trains. Rhea v. The St. Louis & San Francisco Railway 
Company, 345. 










€. NEGLIGENCE: DEFECTIVE APPLIANCE: AGENCY. In an action against 
one for an injury resulting from his negligence in furnishing plain- 
tiff, a workman, with a defective chain, the fact that defendant was 
an agent of a third person is no defence, if the plaintiff was not aware 
of the existence of such agency until after his cause of action ac- 
crued, Malone v. Morton, 436. 









7. CONTRIBUTORY NEGLIGENCE. The plaintiff was not guilty of con- 
tributory negligence in using the chain, he having a right, under 
the circumstances of this case, to rely on the assurances made to him 

by defendant that it was safe. Jb, 
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§, NEGLIGENCE: RAILROAD: CROSSING. Where, by means of an in- 
* ‘ducement or invitation, expressed or implied, held out tothe public 
by it, a railroad leads the public to use a crossing or way over its 
track in passing to and from its depot grounds, it is bound to keep 
such crossing or way reasonably safe for travel. Moore v. The 
Wabash, St. Louis & Pacific Ry. Co., 481. 


EXPRESS MESSENGER: DEGREE OF CARE. An express messenger is 
bound to use the utmost care and diligence in protecting goods en- 
trusted to him, but is not an insurer of their safety. DeReamer v, 
The Pacific Express Company, 529. 


MUNICIPAL CORPORATION: STREETS: NEGLIGENCE. Where a mu- 
nicipal corporation by its ordinance orders a street to be opened and 
undertakes to grade and keep it in reasonable repair for public use, 
it must fulfill such undertaking or be responsible to a traveler suf- 
fering injury from its neglect to do so. Tritz v. The City of Kansas, 





’ : ¢ Where the city assumes such duty it cannot 

be heard to say that it failed to perform it because the time of its 
agents on whom it had devolved the work was so occupied with 
other duties as to prevent them from giving their attention to the 
street in question. Jb. 


. CITY : ACCEPTANCE OF CHARTER: DUTY TO PUBLIC. Where a city 
accepts a charter and elects to carry its powers into operation, it 
must be held to that degree of reasonable diligence which is due to 
the public. If it refuses to carry its granted powers into effect it 


cannot be compelled to do so. 


.———: SIDEWALKS. A city is bound to keep only so much of its 
sidewalk in good condition and repair as is necessary to render it 
reasonably safe for travel. Jb. 


. ACTION FOR DEATH OF A PERSON: STATUTES: EXTRA-TERRITORIAL 
EFFECT: COMiTY. The right of action for the death of a person 
caused by the wrongful act, neglect or omission of another is 
purely ar ef and statutes giving such right of action have no 
extra-territorial effect. If such statutes are to be administered 
outside of the jurisdiction where enacted it must be done on 
principles of comity. Vawter v. The Missouri Pacific Ry. Co., 679 


SEE RAILROADS, 6. 


MASTER AND SERVANT, 1. 
NEGOTIABLE INSTRUMENTS. 


NEGOTIABLE INSTRUMENTS: INSURANCE COMPANIES, POWERS OF. In- 
surance companies have in the general conduct of their business 
the power to take, hold, and negotiate negotiable paper. Alexander 


xy 


v. Rollins, 657. 


Stock notes of a mutual insurance company which are 
negotiable in form are negotiable in fact. Ib. 








3. 
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: NOTICE: FRAUD. A payment by the maker to the fraudy- 
lent holder of a negotiable note, without notice of the fraud, dis. 
charges the maker from liability thereon to the payee. Ib, ” 





CORPORATIONS : STOCKHOLDERS : NEGOTIABLE INSTRUMENTS, A stock- 
holder who sells his stock to one, who offers him in part payment 
the negotiable securities given by him to the corporation for the 
—_ is - bound to inquire as to how these securities were ob- 
tained. ° 


NEW TRIAL. 


KANSAS CITY: CHARTER: PROCEEDING TO CONDEMN PROPERTY FoR 
STREET PURPOSES : APPEAL: NEW TRIAL. Where, under the charter 
of Kansas City in a proceeding to condemn property for street pur- 
poses, the cause is tried on appeal from the mayor to the circuit 
court, and an assessment of benefits and damages adjudged as to 
several defendants and the judgment of the latter court is, on ap- 
peal to the Supreme Court by two defendants, reversed, and a new 
trial awarded, such re-trial must be de novo as toall the defendants 
and not merely as to those who appealed. The State ex rel. Holden 
v. Gill, 248. 


NEW TRIAL: COURT GRANTING OF ITS OWN MOTION. A trial court, 
under our code practice, cannot of its own motion grant a new 
trial, except where the triers of fact have erred in a matter of law 
or have been guilty of misbehavior. R. 8. sec. 3705. The State ex 
rel. Brainerd v, Adams, 310. 


NOTICE. 


Notice. One who takes a note, secured by deed of trust, from the 
grantee, with notice that there had been no legal delivery of the 
deed to such grantee, isin no better position than the latter. Ham- 
merslough v. Cheatham, 18. 


NoTIcE: LIEN: BOND OF COUNTY COLLECTOR. The filing of the 
collector’s bond for record imparts notice like the filing of a deed of 
record, and from that time it becomes a lien on his lands. Such 
lien extends as well to lands subsequently acquired by him as to 
those he owned when the bond was filed of record. W. S., p. 1173, 
sec. 96. Wimpey v. Eyans, 144. ° 


LIEN FOR MATERIALS: NOTICE: VARIANCE. A variance between the 
lien claimed for materials furnished, and the notice to the owner 
of the property as to the description of the latter, if immaterial 
and not misleading, will be disregarded. Henry v. Plitt, 237. 


EQUITIES: NOTICE. One, withnotice, can acquire a good title by 
or through a person, without notice, of equities or former convey- 
ances. Campbell v. The Laclede Gas Light Company, 352. 


QUIT-CLAIM DEED: EQUITIES: NOTICE. A grantee in a quit-claim 
deed takes with notice of pre-existing equities. An exception to 
this rule exists where the equities are those to which the registry 




















10. 


1. 
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acts apply, but to fall within this exception the deed must be one 
for value paid and parted with. 


EQUITY: NOTICE. One taking the legal title with knowledge of 
facts and circumstances sufficient to put him on inquiry as to the 
equitable title. takes with notice of the latter, and will be deemed 
in equity to hold such legal title in trust for the equitable owner. 
Widdicombe v. Childers, 382, 


Notice. One who has notice of such facts as put him upon inquir 
is bound by every fact which an inquiry would have disclosed. 
Eyerman v. The Second National Bank of St. Lowis, 408. 


: PRACTICE. The question of notice is one for the jury. Jb, 





: NOTICE: FRAUD. A payment by the maker to the fraudu- 
lent holder of a negotiable note, without notice of the fraud, dis- 
charges the maker from liability thereon to the payee. Alexander 
v. Rollins, 657. 





: NOTICE, A stockholder who sells his stock is not, by rea- 
son of entries on the books of the corporation which do not 
evidence fraud, affected with notice of a fraudulent conspiracy be- 
tween the directors and the purchaser to wreck the corporation, 





SEE LAND AND LAND TITLES, 2. 


Bank, 4, 


OFFICES AND OFFICERS, 


CONSTABLE: UNREASONABLE LEVY: REMEDY. An action at law ona 
constable’s bond affords an — remedy for seizure of unrea- 
sonable excess of property in making a levy. Payne v. O'Shea, 129. 


COUNTY COLLECTOR: BOND, SUFFICIENCY OF. The condition of a 
county collector's bond as executed by him was that he should pay 
over all state, county and other revenue for the two years next 
ensuing the first day of January, 1875, while by the statute (W. 5S., 
p. 1178, sec. 92) under which the bond was made, its condition 
should have been that he pay over said revenue within two years 
next ensuing the first day of February thereafter (1875); held, the 
variance was immaterial and did not, therefore, affect the bond as 
alien on the collector’s land. Wimpey v. Evans, 144. 





: BOND, SUMMARY PROCEEDINGS ON. A proceeding by motion 
in the circuit court against a county collector, under Wagner's 
Statutes, page 1210, section 231, for failure to pay into the proper 
treasuries moneys collected by him, as required by law, is not ex 
parte and may be resorted to after the expiration of the collec- 
tor’s term of office, as well as during his term. Jb. 


NOTICE: LIEN: BOND OF COUNTY COLLECTOR. The filing of the 


VoL. 84—47 
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collector's bond for record imparts notice like the filing of a deed of 
record, and from that time it becomes a lien on his lands. Such 
lien extends as well to lands subsequently acquired by him as to 
—- o— when the bond was filed of record. W.5S., p. 1178, 
sec. 96. ’ 


OFFICER CARRYING FIREARMS. The right of an officer, such as q 

deputy sheriff, to bear firearms is limited to carrying them in the 
roper and necessary discharge of his official duties. The State », 
“isdom, 177. 


OFFICERS: NOTICE: PRESUMPTIONS. The fact that money is deposited 
in bank by a county treasurer raises no presumption that it belongs 
to the county Eyermanv. The Second National Bank of St. Louis, 
408. 


—: DESCRIPTIO PERSON. That the words “‘ county treasurer,’ 
are added to a depositor’s name on his checks and pass book does 
not give notice that the depositor holds the fund as such treasurer, 


Ib 


ASSESSOR: OMISSION OF AFFIDAVIT. The omission of an assessor 
to verify the assessment lists as prescribed by the statute is fatal to 
the collection of taxes based thereon. The State ex rel. Lewellen, 
Collector, v. Schooley, 447. 


DELINQUENT LISTS: COLLECTOR: OATH. The failure of the collector 
to return the delinquent lists of taxes under oath, does not affect 
the validity of the taxes, nor the right of the state to enforce its 
lien therefor. Jb. 


. SHERIFF’S RETURN: AMENDMENT OF. The court is authorized, upon 


a proper showing, to allow the sheriff to amend his return to the 
special execution in a suit to enforce a lien against land for taxes, 
so as to show a sale of the property to persons other than those dis- 
closed by the original return, but to the same persons to whom the 
deeds had been made. The Boatmen’s Savings Bank v. Grewe, 477. 


JUSTICES OF PEACE: VACANCY IN OFFICE. Where a vacancy occurs 
in the office of justice of the peace, the county court, or, in the city 
of St. Louis, the mayor, is authorized (R. 8., sec. 2809 and 2805) to 
fill the vacancy by appointment, but the term of such appointment 
extends only until the next general-election, and is not for the 
residue of the original term of the office. State ex rel. Harvey v, 
Manning, 661. 


OFFICIAL BOND. 
SEE OFFICES AND OFFICERS. 
PRINCIPAL AND SURETY, 1. 
ORDINANCE. 


See MUNICIPAL CORPORATIONS. 
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PARTIES. 


PARTIES, DEFECT OF: WAIVER. Objections because of defect of 
parties must be seasonably made, or they will be deemed waived. 
They come too late in a motion for a new trial. Hammons v. Ren- 
frow, 332. 


SEE PRACTICE, CIVIL, 7. 
PARTITION. 


1, VOID PARTITION SALES, EQUITY ADMINISTERED AS TO. The equity 
administered upon a partition sale which is void because of failure 
of service of process on minor defendants, is not that of decreeing 
it valid. The most that a court of equity can do is to decree a re- 
turn of the purchase money and order an account of rents, profits, 
and improvements, and adjudge the land subject to a len for 
the difference, and this is done only when such equity is pleaded. 
Campbell v. The Laclede Gas Light Company, 352. 


PARTITION : DEED: BOUNDARY. Where the deed of commissioners, 
made under a sale in a partition proceeding, describes the Missis- 
sippi river as the eastern boundary of certain lots sold, and this 
boundary corresponds with the expressed intent of their report of 
sale to the court, such designated boundary will prevail, although 
by the plat of the land as made by the commissioner for the purpose of 
the sale an intervening strip of land was left between the lots sold and 
the river. Jb. 


PARTNERSHIP. 


ADMINISTRATION : PARTNERSHIP ESTATES. Under Wagner’s Statutes, 
page 80, section 63, relating to the administration of a partnership 
estate by a surviving partner, the latter must have refused to allow 
a demand against such estate before the demandant could apply to 
the probate court for its allowance of his claim. Easton v. Court- 
wright, 27. 


—: PROBATE COURT. The probate court has no jurisdic- 
tion or right, under the statute, to order the surviving partner to 
pay out of the proceeds of the sace of partnership real estate, de- 
mands allowed by it in preference to demands presented only to the 
surviving partner. Jb. 


: : Where there is an administering surviving 
partner, and no refusal by him to pay a claim against the partner- 
ship estate, its allowance and classification by the probate court is 
unauthorized, and gives such demandant no priority over other 
creditors, who present their claims to the survivor. 





: SALE OF REALTY BY SURVIVOR. Such survivor may sell the 
partnership realty when it becomes necessary, after exhausting the 
personal assets proper, to raise funds to pay the debts of the firm, 
and he may so sell without applying to the probate court for an 
order to sell the interest of the deceased partner. Jb, 















































6. 


7. 


740 


INDEX. 





c . Such sale and a deed by the surviving partner wil} 
pass the entire equitable interest of the parties in the property, and 
the purchaser will be entitled to a decree vesting the entire legal 
title in himself. Jb. 





Set-orr. An individual debt cannot be set-off against a partnership 
demand. Payne v. O'Shea, 129. 


PARTNERSHIP ESTATE, ADMINISTRATION OF. The failure of the sur. 
viving partners of a deceased one to give bond and qualify under the 
statute as administrator of the partnership assets only subjects them 
to the contingency of being deprived of such assets by the adminis- 
trator of the individual estate of the deceased partner coming for- 
ward and giving additional bond, with the view of taking them in 
charge. If the individual administrator fails to qualify as adminis- 
trator of the partnership estate, the assets must necessarily remain 
in the hands of the surviving partners, who, as such, are proprietors 
for the use of the partnership, and have the common law authority ‘ 
to devote them to the payment of the firm debts. Holmanv. Nance, 
674. 





: . Where the surviving partners of a deceased one 
settle up the partnership affairs, and acknowledge that the indi- 
vidual share of the deceased therein, after the payment of thejfirm 
debts, is a certain sum, the administrator of the individual estate 
can maintain his action for the same. Jb, 


PATENT. 
See EVIDENCE, 18, 


PERSONAL PROPERTY, 


Dowzr i. Stradt v O’ Neil, 68. 


PLEADING. 


PLEADING: ESTOPPEL IN PAIS. An estoppel in pais must be pleaded 
by the party seeking to avail himself of it. Hammerslough v. 
Cheatham, 13. 


PLEADING: ANSWER. A. answer which neither denies nor con- 
fesses and avoids the statements of the petition is bad on demurrer. 
The St. Louis Gas Light Co. v. The City of St. Louis, 202. 





: DEMURRER. A pleading which sets up a claim which 
shows on its face that it is barred by the statute of limitations is 
bad on demurrer. Jb. 


RAILROAD : DOUBLE DAMAGES: STATEMENT. A statement in a suit 
before a justice of the peace, against a railroad company for double 
damages for killing stock, held, sufficient. Marrett v. The Han 
nibal & St. Joseph Railway Company, 413. 
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RAILROAD: KILLING STOCK: STATEMENT. A statement, under the 
fifth section of the a act (R. S., sec, 2124) against a railroad 


for killing stock, is insufficient which does not allege that the injury 
occurred at a place where the railroad track might have been en- 
closed by a lawful fence. Clarkson v. The Wabash, St. Louis & 
Pacific Ry. Co., 583. 


RAILROAD: KILLING STOCK: DOUBLE DAMAGES: STATEMENT. A 
statement against a railroad company for double damages for killing 
plaintiff ‘s hogs, which alleges that they strayed upon defendant's 
road at a place where it is required by law to erect and maintain 
lawful fences on the sides of its road, which it had failed to do, by 
reason of which said hogs were run over and killed by defendant's 
cars, although defective in not averring that the point was not at a 
public or private crossing, nor within the limits of an incorporated 
town or city, is sufficient after verdict, when the deficiency has 
been supplied by the evidence. Stanley v. The Missouri Pacific Ry. 
Co., 625. 


PLEADING: USER OF LAND. In an action to recover the value of the 
use of plaintiff's land, the petition is sufficient, although it alleges 
that the use was permitted, but does not aver that the right to com- 
pensation for such use was reserved nor when the occupation and 
user began, Allen v. The Wabash, St. Louis & Pacific Ry. Co., 
646. 


PLEADING, CRIMINAL. 


CRIMINAL PLEADING: INDICTMENT: ARSON. An indictment under 
Revised Statutes, section 1289, for arson of insured goods with intent 
to defraud the insurer need not charge that the insurer is authorized 
to do business in this state. Nor is it necessary on the trial to prove 
that the insurance company was legally incorporated, nor that the 
policy on the burned goods was valid. The State v. Tucker, 23. 


— ‘ ’ } .: 
INFORMATION. A criminal information cannot be filed in the name 
of a private person, but must be filed by the prosecuting attorney. 
The State v. Anderson, 524. 


PRACTICE, CIVIL, 


PRACTICE : DENIAL OF INSTRUMENT UNDER OATH: STATUTE. Revised 
Statutes, section 3653, relating to the denial under oath of an in- 
strument of writing which is the foundation of a pen of the 
opposite party in a cause, applies only to the manual signing of the 
instrument and not to itsactualdelivery. Hammerslough v. C heat- 
ham, 13. 


: PRACTICE. Where in an action for false representations as 
to the credit of another, although the petition charges both oral and 
written representations to have been made by the defendant, a de- 
murrer to the petition should not be sustained, if, as in this case, it 
states a good cause of action as to the written assurances. Clark v. 
Edgar, 106. 
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: BOND, SUMMARY PROCEEDINGS ON. A proceeding by motion 
in the circuit court against a county collector, under Wagner's 
Statutes, p. 1210, dag for failure to pay into the proper treasuries 
moneys collected by him, as required by law, is not ex parte, and 
may resorted to after the expiration of the collector’s term of 
office, as well as during histerm. Wimpey v. Evans, 144. 


EVIDENCE : OFFERING OUT OF TIME. The refusal of a trial court to 
permit evidence to be offered out of time is not error, when, with 
such additional evidence, if admitted in the first instance, the 
offering it would not have been entitled to a verdict. Maloy v. The 
Wabash, St. Louis & Pacific Railway Company, 270. 


PRACTICE: CHANGE OF VENUE. An application for a change of 
venue, for the reason that the opposite party has an undue influence 
over the inhabitants of the county, made after the parties have 
waived a jury trial, is properly overruled. Lee v. Smith, 304, 


NEW TRIAL: COURT GRANTING OF ITS OWN MOTION. A trial court, 
under our code practice, cannot of its own motion grant a new 
trial, except where the triers of fact have erred in a matter of law 
or have been guilty of misbehavior. R. S. sec. 3705. The State ex 
rel. Brainerd v. Adams, 310. 


PARTIES : EJECTMENT : HUSBAND AND WIFE: MISJOINER OF PARTIES: 
AMENDMENT IN THIS COURT BY STRIKING OUT NAME OF PARTY. In 
this state a wife is not a necessary party to an action of ejectment 
by her husband for her land. But if she be improperly joined in 
such action, objection should be made to such misjoinder in the 
trial court, and, in any event, this court, as well as the trial court, 
may, under the provisions of the statute respecting amendments, 
strike out her name. Following Cruchon v. Brown, 57 Mo. 38, and 
Weil v. Simmons, 66 Mo. 617. Mueller v. Kaessmann, 318. 


PARTIES, DEFECT OF: WAIVER. Objections because of defect of 
arties must be seasonably made, or they will be deemed waived. 
They come too late in a motion for a new trial. Hammons v. Ren- 


Srow, 332. 


: PRACTICE. Under section 809 there can be no recovery 
for injuries to stock resulting from the negligent management of 
trains. Rhea v. The St. Louis & San Francisco Railway Company, 
345. 





: . When the action is founded on section 809 there 
can be no recovery under Revised Statutes, section 2124. Ib, 


: PRACTICE. The question of notice is one for the jury. 
Eyerman v. The Second Nat’! Bank of St. Louis, 408. 


. QUESTION FOR JURY. It is for the jury, under proper instructions 
to decide whether the evidence is sufficient to repel the disputed 
claim of undue influence. Bridwell v. Swank, 455. 


. SUIT PREMATURELY BROUGHT, JUDGMENT IN NOT A BAR. Wheres 
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suit is prematurely brought a judgment therein is no bar to a 
second suit after the cause of action matures. Dillinger v. Kelley, 


561. 


. CIRCUIT COURT : POWER OF TO STAY PROCEEDINGS OF ITS OWN MOTION. 
Where motions in two different causes are made in the trial court 
under Revised Statutes, section 736, for execution against a stock- 
holder for the amount of unpaid stock owned by him, and the 
execution is allowed in one case, which is appealed from, the court 
cannot of its own motion order a stay of proceedings on the motion 
in the other case until the appeal in the first case is determined. 
The State ex rel. Kohn v. Horner, 598, 


. TRIAL BY JURY : EQUITABLE ANSWER. The right of a trial by jury is 
not lost by filing an equitable answer. The Moline Plow Company 
v. Hartman, 610. 


. VERDICT: SEVERAL COUNTS. Where all the evidence offered on .the 
trial of a cause relates to but one of the two counts of the petition, 
and upon which count a recovery is authorized, the verdict will be 
upheld although ‘t does not specify the count upon which it was 
found. Allenv. The Wabash, St. Louis & Pacific Ry. Co., 653. 


. JUDGMENT, FOR WHOM RENDERED: HOLDER OF TAX DEED. The court 
cannot render a money judgment for a plaintiff who claims as the 
holder of a tax deed, which has been excluded from evidence, and 
as to which there is no other evidence. Smith v. Laumier, 672. 


SEE EgQulirty, 7. 


PRACTICE, CRIMINAL, 


CRIMINAL PLEADING: INDICTMENT: ARSON. An indictment under 
Revised Statutes, section 1289, for arson of insured goods with intent 
to defraud the insurer need not charge that the insurer is authorized 
to do business in this state. Nor is it necessary on the trial to prove 
that the insurance company was legally incorporated, nor that 
the policy on the burned goods was valid. State v. Tucker, 23. 


CRIMINAL PRACTICE: EVIDENCE. It is sufficient for the state to show 
an organization de facto, and an acting as such corporation by the 
insurance company. Jb. 


: . The mere procurement of the policy by the defend- 
ant from the company makes a prima facie case against him as to 
the validity of the policy. Jb, ‘ 





CRIMINAL LAW: PREJUDICE OF JUROR: FINDING OF TRIAL JUDGE. 
The finding of the trial judge on the question of the prejudice of a 
juror, when supported by evidence which it was his duty to weigh 
and consider, will not be disturbed by the appellate court. T 
State v. Cook, 40. 


: DEFENDANT TESTIFYING: INSTRUCTION. An instruction is 
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ty ad which tells the jury that in determining what weight should 
given the defendant's testimony, they should consider the fact 
that he is the party accused and on trial. Jb. 


PRACTICE: EVIDENCE: MURDER. On the trial of a husband for the 
murder of his wife, where the state introduces evidence consisting 
exclusively of the conduct and expressions of the wife to show that 
the relations between them were unpleasant, and to show motive 
for the crime, to meet it, letters of the wife to an intimate friend, 
written five, four, and three months before her death, in which she 
expresses an affectionate regard for her husband, are admissible, 
and their exclusion is erroneous. The State v. Leabo, 168. 


: INSTRUCTION. An instruction, that if defendant killed de. 
ceased by ‘‘ choking and strangling” her, and by “suffocating and 
drowning her in a well” he is guilty, is not contradictory. Ib. 





CRIMINAL PRACTICE: CHANGE OF VENUE. The trial court in this 
case did not err in refusing to grant the defendant a change of 
venue on account of the prejudice of the inhabitants of the county. 
The State v. Wisdom, 177. 


: JURORS, COMPETENCY OF. The court likewise did not err in 
refusing to defendant a special venire, because the regular jurors 
had heard the evidence on the application for the change of venue, 
nor did the court err because it refused for the same reason to ex- 
clude such jurors from the panel from which the challenges were 
made. 








: . An opinion formed from minor talk in the neigh- 
borhood of the crime and from newspaper reports does not render 
one incompetent to be accepted on the panel of jurors from which 
the defendant is to make his challenges in a criminal case. T he 
State v. Hopkirk, 278. 





¢ : EXCEPTIONS. A defendant must save his exceptions 

to the action of the trial court in accepting a person on the panel of 

jurors from which he is to make his challenges, or he will not be 
eard to complain on appeal. Jb. 


: CONFESSIONS: REVERSIBLE ERROR. The preliminary qucs- 
tion of the admissibility of a confession of the accused, is one for 
the trial court, and unless it is clear that manifest error has been 
committed by such court in admitting the confession, its admission 
will not be considered reversible error. Jb. 





CRIMINAL PRACTICE: APPEAL FROM JUSTICE: STATUTE. Revsied 
Statutes, section 2058, relating to appeals from justices of the peace 
by a defendant convicted of a misdemeanor means that the defend- 
ant shall immediately on conviction file his affidavit for an appeal, 
and then perfect it by filing a bond before execution of the sen- 
tence. The word ‘immediately ” in the statute refers to the filing 
of the affidavit and not tothe bond. The State v. Anderson, 524, 
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PRACTICE IN SUPREME COURT. 


SUPREME COURT PRACTICE: BILL OF EXCEPTIONS: VENUE. On the 
appeal from the conviction of the arson, charged in this case, the bill 
of exceptions purported to contain the evidence only on the points 
whether the insurer was a corporation and had authority to issue 
the policy of insurance ; held, the Supreme Court will presume that 
the proof as to the venue and other essential elements of the offence 
was duly made on the trial. The State v. Tucker, 23. 


CRIMINAL LAW: PREJUDICE OF JUROR: FINDING OF TRIAL JUDGE. 
The finding of the trial judge on the question of the prejudice of a 
juror, when supported by evidence which it was his duty to weigh 
and consider, will not be disturbed by the appellate court. The 
State v. Cook, 40. 


PRACTICE IN SUPREME COURT: APPEAL. Where the record fails to 
show that an appeal was ever asked for or allowed, the Supreme 
Court will strike the cause from its docket. The State ex rel. Clark 
v. Mo. Pac. Ry. Co. 129, 


PRACTICE IN SUPREME COURT: REVIEW OF MOTIONS. The Supreme 
Court will review decisions of the trial court on motions, although 
no motion for a new trial was filed. Johnson v. Latta, 189. 


APPELLATE COURT: WEIGHING EVIDENCE. Appellate courts will not 
weigh evidence in actions at law. Filley v. McHenry, 277. 


InsTRUCTIONS. A judgment will not be reversed for the giving of 
an improper instruction if it is clear that the jury were not thereby 
misled. Filleyv. McHenry, 277. 


PRACTICE IN APPELLATE COURT. If it does not —— that the ap- 
pellant could have been prejudiced ee the admission of in- 
competent testimony is not sufficient ground for a reversal of the 
judgment. The Father Matthew Society v. Fitzwilliams, 406. 


CONDEMNATION PROCEEDINGS: VERDICT OF JURY. Where in a pro- 
ceeding by a city to condemn land for street purposes, the instruc- 
tions are proper, the Supreme Court will not interfere with the 
measure of damages assessed by the jury, if it is not so flagrantly 
unjust as to justify the conclusion that improper considerations in- 
fluenced the verdict. The City of Kansas v. The K. C., T. & W. 
Ry. Co., 410. 





: PRACTICE 1N SUPREME COURT. In such proceedings an ap- 
pellant cannot be heard to complain in the Supreme Court of the 
assessment of damages when the record does not disclose the extent 
of his interest in the condemned property. Jb. 


PRACTICE IN SUPREME COURT: INSTRM® IONS. An instruction, 
although open to objection, will not c@use a reversal of the cause 
where it appears that no material error }esulted from its having 
been given. Bridwell v. Swank, 455. 
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: EVIDENCE. Nor will improper evidence cause a reyersa] 
where the party against whose — it was admitted was not 
prejudiced by such admission. Jb. 


11. 


12. PRACTICE IN SUPREME COURT: EVIDENCE. Questions arising on the 
admission and exclusion of evidence will not be reviewed in the 
Supreme Court, in the absence of proper objections and exceptions 
-— on the trial. DeReamer v. The Pacific Express Company, 


18. TAX DEED, EXCLUSION OF FROM EVIDENCE: PRESUMPTION. Where 
the reasons for the exclusion from evidence of a tax deed under 
which the plaintiff claims do not appear, it will be presumed that 
it was properly exclued. Smith v. Laumier, 672. 


SEE PRACTICE, CIVIL, 7. 
PRESUMPTIONS. 


1. GUARDIAN AND WARD: DEVISE TO GUARDIAN BY WARD: UNDUE 
INFLUENCE : PRESUMPTION. A devise by a ward to or for the benefit 
of his guardian, in any proceeding to establish or contest the same, 
is presumed in law to have been procured by undue influence of the 
guardian, and the burden of repelling this presumption, and 
thereby maintaining the devise, rests upon those seeking to derive 
advantage from it. Bridwell v. Swank, 455. 





: : : . If the fiduciary relation of guar- 
dian and ward existed at the time of the execution of the gift or 
devise, and the parties were so situated with reference to each 
other that undue influence could have been used, the law presumes 
that it was used, and those seeking to derive advantage from the 
gift or devise, must rebut the presumption by competent,and con- 
vincing proof. Jb. 


SEE EVIDENCE, 30. 
PRINCIPAL AND AGENT. 


1. AGENCY: RATIFICATION. One cannot be held to have ratified the 
unauthorized acts of another as his agent where there was no such 
agency. Hammerslough v. Cheatham. 13. 


2. PRINCIPAL AND AGENT. Where one is actually or constructively 
the agent of another, all profits made by him in the business of the 
agency, beyond his ordinary compensation therein, belong to his 
employer. Murdoch v. Milner, 96. 


8. AGENT, PURCHASING AT TAX SALE. An agent for the owner of real 
estate cannot become its purchaser at a sale for taxes, without a 
previous and explicit renunciation of his agency. Ib. 


4. NEGLIGENCE: DEFECTIVE APPLIANCE: AGENCY. In an_ action 
against one for an injury resulting from his negligence in furnish- 











1, 


4. 
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ing —— a workman, with a defective chain, the fact that de- 


fendant was an agent of a third person is no defence, if the 
laintiff was not aware of the existence of such agency until after 
his cause of action accrued. Malone v. Morton, 436. 


WITNESS: WIFE, WHEN COMPETENT IN BEHALF OF HUSBAND. Under 
Revised Statutes, section 4014, a married woman isa competent 
witness in behalf of her husband as ‘to a busines transaction in 
which she acted as his agent. Curry v. Stephens, 442. 


AGENT: WANT OF AUTHORITY OF: PERSONAL LIABILITY. The bare 
want of authority in an agent or trustee to bind the persons or 
estates for which he assumes to be acting, does not render him in- 
dividually liable, where the facts and circumstances indicate that 
no such liability was intended by either of the parties. Michael v. 
Jones, 578. 


: : . Where all the facts are known to both par- 
ties, and the mistake is one of law as to the liability of the princi- 
pal, the fact that the ve cannot be held is no ground for 
charging the agent with liability. Ib. 





AGENCY. In the absence of evidence of express appointment, of 
ratification, or of an estoppel, there is no sufficient evidence of 
agency. Alexander v. Rollins, 567. 


SEE ATTORNEY AND CLIENT, 
PRINCIPAL AND SURETY. 


GUARDIAN: BOND: SURETIES. H., having been appointed guardian 
and curator of a minor, executed his official bond with one W. as 
his sole surety thereon ; subsequently, and before any funds of the 
ward came into his hands, H., at the request of W., called at the 
office of the probate court and obtained the bond from the judge, 
stating at the time that W. wished him to procure other signers as 
sureties on the bond, which he did and returned it with the names 
of the co-defendants of W. subscribed thereto. Held, that the bond 
was valid as to the subsequent signers and that they were liable 
thereon for money due the ward from the estate of H. The State to 
the use of Hockaday v. Woods, 163. 


SURETIES. Sureties on the bond of the treasurer of a society are 
liable for a default in payment of moneys coming into the hands of 
the treasurer as such. The Father Matthew Society v. Fitzwilliams, 
406 


: EVIDENCE. The treasurer’s statement made in accordance 
with his duty and during the period covered by the bond, but after 
his removal for misconduct, is competent against his sureties and 
is prima facie evidence of the facts therein stated. Ib. 





SURETY: SUBROGATION. A surety on a note secured by a deed of 
trust, by his payment of the debt, acquires the right in equity to have 
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the deed foreclosed to reimburse him for his outlay as such surety, 
Taylor v. Tarr, 420. 


SEE APPEAL BOND. 
PROBATE COURT. 


PROBATE COURT: JURISDICTION. Where the husband in his lifetime 
received from the wife money, being the proceeds of the sale of her 
realty, with the understanding that he was to loan it out for the use 
and benefit of her sons by a former marriage, the probate court 
has jurisdiction to allow in favor of the sons a demand for such 
money against the estate of the husband. And this is true whether 
the demand be regarded as a legal or equitable one. Hammons v. 
Renfrow, 382. 


SEE ADMINISTRATION, 
PROCESS. 


JUISDICTION : MINORS: PROCESS. Where the statutory requirement of 
service of process on minor defendants in a cause is not complied 
with, the court acquires no jurisdiction, and a sigue’ rendered 
ag _ is void. Campbell v. The Laclede Gas Light Com- 
pany, . 


PROMISSORY NOTES. 


NOTE: INTEREST. A note, which by its terms bears a certain rate of 
intere: t until due, will bear the same rate after maturity. Macon 
County v. Rodgers, 66. 


SEE EQuiry, 7. 
PUBLIC POLICY. 


SUBSCRIPTION TO RAILROAD: PUBLIC POLICY. A subscription to a railroad 
as a donation to induce it to locate the road at a particular place is 
not void as being against public policy. The Missouri Pacific Rail- 
way Company v. Tygard, 263. 


PUBLIC MONEYS. 
See St. Louis. 
QUO WARRANTO. 


1. QUO WARRANTO: INFORMATION. Informations of quo warranto 
may be filed by the prosecuting attorney or attorney general, 
ex officio, without leave of court. Such leave is necessary where 
the information is filed by the officer at the relation of an indi- 
vidual. The State ex rel. Boyd v. Rose, 198. 
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——: SCHOOL DIRECTORS. Quo warranto will lie on behalf of the 
state to determine the right of individuals to exercise the office of 
school directors. Ib. 


QUO WARRANTO: EVIDENCE. In quo warranto to forfeit the 
franchises of a privatecorporation, the court may consider testi- 
mony tending to show that one of the corporators procured the com- 
mencement of the proceedings in bad faith and for his private 
purposes. The State ex rel. Attorney General v. Wood, 378. 


SEE MUNICIPAL CORPORATIONS, 2, 
RAILROADS. 


CONSTITUTION : JUSTICE OF PEACE: JURISDICTION. The provision of 
Revised Statutes, 1879, section 2835, conferring jurisdiction upon 
justices of the peace in actions against railroads for the killing of 
stock without regard to the value of the animal killed, or the 
amount claimed, is constitutional. Steele v. The Missouri Pacific 
Ry. Co., 57. 


RAILROAD : KILLING STOCK: EVIDENCE. In a common law action 
against a railroad for negligently running over and killing a cow, 
it is competent for the plaintiff to prove that the train was running 
in excess of the s permit by an ordinance of the town in 
which the killing occurred. Robertson v. The Wabash, St. Louis & 
Pacifie Ry. Co., 119. 


NEGLIGENCE: ORDINANCE: EVIDENCE. The cause of action not 
being founded on the ordinance it is not necessary to plead it, but 
if th> defendant was running its train in violation of it, 
suh fact is competent to support the charge of negli- 
gence. Ib. 


a. a it may be error - a witness —_ no mom 
now e than the jurymen to give his opinion as to the possibili 
of stopping a railroad train, yet it will be no ground for mao 
unless it ee that the opposing party was prejudiced by such 
testimony. Jb. 


TOWN : SPEED OF TRAINS. A town having the power to pass “ by- 
laws and ordinances for the regulation and police of such town,” 
has authority to regulate the speed of railroad trains so as to pro- 
tect life and property. Jb. 


RaILROAD : EMBANKMENT: WATER. In the absence of negligence, 
unskilfulness or mismanagement in the construction of an embank- 
ment for its roadbed over land through which there is no natural 
channel for the passage of water, arailroad, having lawful authority 
to construct such roadbed, is not liable for the injury done by the 
embankmert in causing water to overflow land of an adjoining 
proprietor. Jones v. The St. L., I. M. & S. Ry. Co., 151. 


TAXATION OF RAILROAD PROPERTY: STATUTE. A railroad company 
in this state cannot be taxed under the act of 1871 (Laws 1871, p. 
56), upon the cars of the Pullman Palace Car Company, leased 









750 INDEX. 


and operated by it. The State ex rel. The Pullman Palace Car Co, 
v. St. Louis Co., 234, 


RAILROAD, SUBSCRIPTION TO : CONSTRUCTION OF CONTRACT. Wherea 
contract for subscription to a railroad is made on the condition that 
it will locate its depot within a specified distance of a certain point, 
as a court house, and nothing is said as to the manner of measure- 
ment, the distance is to be measured by a straight line and not b 
the traveled route. The Missouri Pacific Ry. Co. v. Tygard, 263. 


CONTRACT : SUBSCRIPTION TO RAILROAD. A contract for subscription 
to plaintiff’s railroad also provided that its road should be com- 
pleted and put into operation to a specified town on or before Jan- 
uary ist, 1881, and it appeared that the road was graded to said 
town by said time, but was only completed by that time to a con- 
nection with another road at a point one mile south of the town, 
over which other road plaintiff’s road was put into operation from 
January ist, 1881, until May 1st following, after which time plain- 
tiff used its own roadw ay, which, in the meantime, had been fully 
constructed and prepared for operation and use. Held, that thea 
was a fair and substantial compliance by plaintiff with its contract 
which is all that was required. Jb. 


. SUBSCRIPTION TO RAILROAD: PUBLIC POLICY. A subscription toa 
railroad as a donation to induce it to locate the road at a particular 
place is not void as being against public policy. Jb. 


. RAILROAD: CONTRIBUTORY NEGLIGENCE. Plaintiff’s husband was 
killed in the forenoon of the day, on defendant’s railway, which 
ran through the farm of the deceased. He was sixty years of age, 
decrepit, hard of hearing and of defective sight, and was seen just 
before the accident, walking at a moderate gait along the railroad 
and onto a trestle, where he was killed by a coming train. Held, 
that under the facts and circumstances in evidence he was guilty of 
such contributory negligence as to preclude recovery. Maloy wv. 
The Wabash, St. Louis & Pacific Railway Company, 270. 


: . Train men have a right to suppose that adults 
walking on the track can hear the approaching train and will get 
out of the way. 





. RAILROADS: DOUBLE DAMAGE ACT. Thedouble damage section of the 
railroad law (R. §8., sec. 809) does not require railroads to fence 
within the limits of incorporated towns, Rhea v, The St. Louis & 
San Francisco Railway Company, 345. 


: Under said section 809 there can be no recovery 
for injuries to stock resulting from the negligent management of 
trains. Ib. 





When the action is founded on section 809 there 
can te no recovery under Revised Statutes, section 2124. Jb. 





: FENCING: STAUTES. At places where the law requires the 
railroads to maintain fences, they are liable for injury to stock 
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because of failure to fence, under section 809. At places where 
they are not required, but where they may fence and do not, they 
are liable, under section 2124. Jb. 


. RAILROAD: DOUBLE DAMAGES: STATEMENT. A statement in a suit 
before a justice of the peace against a railroad company for double 
damages for killing stock. Held, sufficient. Marrett v. The Han- 
nibal & St. Joseph Railway Company, 413. 


. NEGLIGENCE: RAILROAD: CROSSING. Where, by means of an in- 
ducement or invitation, expressed or implied, held out to the public 
by it, a railroad leads the public to use a crossing or way over its 
track in passing to and from its depot grounds, it is bound to keep 
such crossing or way reasonably safe for travel. Moore v. Tha 
Wabash, St. Louis & Pacific Railway Company, 481. 


. RAILROAD: KILLING STOCK: STATEMEMT, A statment, under the 
fifth section of the damage act (R. S.," sec. 2124) against a rail- 
road for killing stock, is insufficient which does not allege that the 
injury occurred at a place where the railroad track might have been 
enclozed by a lawful fence. Clarkson v. The Wabash, St. Louis & 
Pacific Railway Company, 583. 


" : : DOUBLE DAMAGES: STATEMENT. A statement against 

a railroad company for double damages for killing plaintiff’s hogs, 
which alleges that they strayed upon defendant's road at a place 
where it is required by law to erect and maintain lawful fences on 
the sides of its road, which it had failed to do, by reason of which 
said hogs were run over and killed by defendant's cars, although 
defective in not averring that the point was not at a public or 
private crossing, nor within the limits of an incorporated town or 
city, is sufficient after verdict when the deficiency has been supplied 
by the evidence. Stanley v. The Missouri Pacific Railway Com- 
pany, 625. 





: LAW RESTRAINING SWINE: DUTY TO FENCE: DOUBLE DAMAGES, 
In a county where the law restrainiug swine from running at 
large is in foree, a railroad company is relieved from the duty of 
fencing against them merely to prevent their getting upon its track ; 
but where its road passes through, along, or adjoining inclosed or 
cultivated fields it is under legal obligation to erect and maintain 
lawful fences on the sides of its road, and is liable in double dam- 
ages for injury to swine by its engines and cars where they entered 
upon its track from such fields, because of its failure to erect and 
maintain lawful fences along the sides of its road. Jb, 


. LAND, APPROPRIATION OF BY RAILROAD: MANDAMUS. One can re- 
cover in an action at law for the use and appropriation by a rail- 
road of his land. He is not bound to resort to mandamus to compel 
the railroad to have the land condemned for its right of way. ‘Allen 
*, The Wabash, St. Louis & Pacific Ry, Co., 646. 


RATIFICATION, 


SEE PRINCIPAL AND AGENT, 
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REFERENCE, 


REFEREE. The report of a referee will not be disturbed as being 
against the weight of evidence where there is substantial evidence 
to support it. The Father Matthew Society v. Fitzwilliams, 406, 


REFERENCE. A reference Fro tly made does not become erroneous 
ex post facto. by reason o oamiaions against interest made by the 
party objecting to the reference, which render an examination of 
accounts unnecessary. Ib. 


REFEREE. 
SEE REFERENCE. 
RES JUDICATA. 


: : RES JUDICATA. When a motion to quash an execu- 
























1. 


tion is sustained and such action is not ——— from, the matters 
involved therein become res judicata, and_ cannot be reopened by 
suing out another execution. Johnson v. Latta, 139. 


ST. LOUIS, 


CIRCUIT CLERK OF CITY OF ST. LOUIS: PUBLIC MONEYS. Under the 


pleadings and evidence in this case, held, that certain funds turned 
over by an outgoing clerk of the circuit court of the city of St, 
Louis to his successor in office, and by the latter delivered to his 
successor, were not public moneys, and as such did not belong to 
the city. Vogel v. The City of St. Louis, 432, 


on on FOR VIOLATION OF ORDINANCE. City of St. Louis v. Vert, 


SEE CONDEMNATION PROCEEDINGS, 3 
MUNICIPAL CORPORATIONS, 6, 7, 8, 9, 10, 
ST. LOUIS GAS LIGHT COMPANY. 


Sr. LOUIS GAS LIGHT COMPANY, AUTHORITY OF. The St. Louis 
Gas Light Company was authorized to charge against the city of 
St. Louis the tax imposed by the United States upon illuminating 
gas. The St. Louis Gas Light Co. v. The City of St. Louis, 202. 


: SETTLEMENT. A settlement made by the city auditor with 
the gas company is, in the absence of fraud or mistake, conclusive 
as to the amount due by the city at the date of the settlement. Jb. 





: PRESUMPTION. That the city auditor entered as charges 
against the city upon his books the bills of the gas company 1s 

resumptive evidence that each bill was properly audited at the 
te of itsentry. Ib. 
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CONTRACT, CONSTRUCTION OF: INTEREST. Under the _ tripartite 
agreement of February 28, 1873, interest on the bills of the gas 
company against the city ran from the date when each bill became 
due. JO. 


CoMPOUND INTEREST: CONTRACT. To warrant a charge of com- 
pound interest a contract to that effect, either express or implied, 
must be shown. Jb. 





. An accounting between the two parties and the 
striking of a balance are not evidence in this case of a contract 
for compound interest on the interest included in the balance. Jb. 


SALE. : 


VoLD PARTITION SALES—EQUITY ADMINISTERED AS TO. The equity ad- 





ministered upon a partition sale which is void because of failure of 
service of process on minor defendants, is not that of decreeing it 
valid. The most that a court of equity can do is to decree a re- 
turn of the purchase money and order an account of rents, profits, 
and improvements, and adjudge the land subject to a lien for the 
difference, and this is done only when such equity is pleaded. 
Campbell v. The Laclede Gas Light Company, 352. 


) SEE ADMINISTRATION, 4, 5. 
SCHOOLS. 


SCHOOL DISTRICTS, CHANGE OF BOUNDARIES: STATUTE. Under Re- 
vised Statutes, section 7023, relating to changes of boundaries of 
school districts, the warrant of authority for the vote thereon at 
the annual meeting is the proposition for the change posted by the 
school directors, and not the preliminary request of ten qualified 
voters residing in the affected districts to the directors to submit . 
the matter toa vote. The State ex rel. Schmutzler v. Young, 90. 





: JURISDICTIONAL FACT. Even if the preliminary re- 
quest should be regarded in the nature of a jurisdictional fact, it is 
a fact which seems to be left tothe directors to decide. It is for 
them to say whether the petitioners are qualified voters, and their 
decision : be attacked in a collateral proceeding or by man- 
damus. . 


COUNTY COMMISSIONER : MANDAMUS. When under said section 7023, 
Revised Statutes, in case of conflicting votes of the districts on the 
proposed change, the question is referred to the county commis- 
sioner for his decision, and he has acted, whether with or without 
jurisdiction, mandamus cannot be invoked for the purpose of re- 
versing his decision. Jb, 





: SCHOOL DIRECTORS. Quo warranto will lie on behalf of the 
state to determine the right of individuals to exercise the office of 
school directors. The State ex rel. Boyd v. Rose, 198, 


VoL. 84—48 
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SCHOOL DISTRICTS. 


SEE SCHOOLS, 
SCHOOL DIRECTORS. 
SEE ScHoo.s, 4. 
SET-OFF. 


Set-orr. An individual debt cannot be set-off against a partnership 
demand. Payne v. O'Shea, 129. 


ATTACHMENT: JUDGMENT: SET-OFF: EXEMPTIONS. Where an at- 
tachment is dissolved, but plaintiff obtains judgment against 
defendant upon trial on the merits, and defendant obtains judg- 
ment against the sureties on the attachment bond for its breach, it 
is error to refuse to allow plaintiff’s judgment, which has been 
assigned to his sureties, to be set-off against defendants, upon the 
ground that defendant is insolvent, and his judgment, with all his 
other property, is exempt from execution. Johnson v. Hall, 210. 


SET-OFF : SPECIAL TAX BILL. In an action on a special tax-bill, the 
defendant can set-off a debt due himself from the owner oF the 
tax-bill. The City of Kansas to use of Coates v. Ridenour, 253, 


SHERIFF, 


SHERIFF'S RETURN: AMENDMENT OF. The court is authorized, upon 4 
proper showing, to allow the sheriff to amend his return to the 
special execution in a suit to enforce a lien against land for taxes, 
so as to show a sale of the property to persons other than those dis- 
closed by the original return, but to the same persons to whom the 
deeds had been made. The Boatmen’s Savings Bank v. Grewe, 477, 


SIGNIFICATION OF TERMS. 
More oF Ess. Shickle v. Chouteau, Harrison & Valle Iron Co., 161, 
SPECIAL TAX-BILL. 


SET-OFF: SPECIAL TAX-BILL. In an action on a special tax-bill, the 
defendant can set-off a debt due himself from the owner of the 
tax-bill. The City of Kansas to use of Coates v. Ridenour, 253, 


SPECIFIC PERFORMANCE, 


MARRIED WOMAN, PROMISE OF: SEPARATE ESTATE: SPECIFIC PER- 
FORMANCE. A promise of a married woman can only affect or bind 
her iand in which she has a separate estate. And when her title is 
such an one as falls within the provisions of section 3295, Revised 
Statutes, her parol promise, though made in conjunction with her 
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husband, constitutes no basis for specific performance, Mueller v. 
Kaessmann, 318. 


STATUTES, 


1. ACTION FOR DEATH OF A PERSON: STATUTES: EXTRA-TERRITORIAL 
EFFECT: COMITY. The right of action for the death of a person 
caused by the wrongful act, neglect, or omission of another is 
purely statutory, and statutes giving such right of action have no 
extra-territorial effect. If such statutes are to be administered 
outside of the jurisdiction where enacted it must be done on 
principles of comity. Vawter v. The Missouri Pacific Ry Co., 679. 


ACTION BY ADMINISTRATOR IN MISSOURI UNDER KANSAS STATUTE. 
The statute of Missouri, Revised Statutes, section 97, expressly 
inhibits the prosecution of a civil action by an administrator for 
injuries to the person of the intestate, and an administrator ap- 
pointed in Missouri cannot maintain an action here under the stat 
ute of Kansas for the death of the intestate in Kansas. Jb, 


STATUTES CITED AND CONSTRUED. 
. REVISED STATUTES OF 1879. 


fection 166, see page 561. Section 2809, see page 661. 
Section 398, see page 664. Section 2835, see page 57. 
Section 736, see page 598. Section 2956, see page 139. 
Section 809, see page 345. Section 3172, see page 602, 
Section 1232, see page 278. Section 3295, see page 318. 
Section 1289, see page 23. Section 3653, see page 13. 
Section 1541, see page 440. Section 3705, see page 310. 
Secticn 2058, see page 524, Section 3826, see page 352. 
Section 2124, see page 345. Section 3827, see page 352, 
Section 2305, see page 352. Section 4014, see page 442, 
Section 2696, see page 349. Section 5627, see page 74. 
Section 2805, see page 661. Section 6837, see page 447, 
Section 7023, see page 90. 


WaGNER’s STATUTES, 1872, 
Page 80, § 63, see page 27. 
Page 1178, § 92, see page 144, 
Page 1178, § 96, see page 144, 
Page 1204, § 214, see page 569. 


Page 1210, § 231, see page 144. 











INDEX. 
GENERAL STATUTES, 1865. 
Page 239, § 7, see page 59. 
Acts oF 187A. 
Page 56, see page 234. 
Acts OF 1874. 
Page 63, see page 74. 
Page 64, see page 74. 
STOCKHOLDERS. 


SEE CORPORATIONS. 
SUBROGATION, 


SURETY: SUBROGATION. A surety on a note secured by a deed of trust, 
by his payment of the debt, acquires the right in equity to have the 
deed foreclosed to reimburse him for his outlay as such surety. 
Taylor v. Tarr, 420. 


SURFACE WATER. 


RAILROAD: EMBANKMENT: WATER. In the absence of negligence, un- 
skilfulness or mismanagement in the construction of an embank- 
ment for its roadbed over land through which there is no natural 
channel for the passage of water, a railroad, having lawful authority 
to construct such roadbed, is not liable for the injury done by the 
embankment in causing water to overflow land of an adjoining 
proprietor. Jones v. The St. L., I. M. & S. Ry. Co., 151, 


‘SWINE. 


: LAW RESTRAINING SWINE: DUTY TO FENCE: DOUBLE DAMAGES. 
In a county where the law restraining swine from running at 
large is in force, a railroad company is relieved from the duty of 
fencing against them merely to prevent their getting upon its track ; 
but where its road passes through, along, or adjoining inclosed or 
cultivated fields it is under legal obligation to erect and maintain 
lawful fences on the sides of its road, and is liable in double dam- 
ages for injury to swine by its engines and cars where they entered 
upon its track from such fields, because of its failure to erect and 
maintain lawful fences along the sides of its road. Stanley v. The 
Missouri Pacific Railway Company, 625. 
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INDEX. 
TAXES. 
SEE TALATION, 

Tax SALE. 
TAX DEED. 


SEE TAXATION, 11. 


TAX LIEN 
SEE LIENS, 7. 

SHERIFF. 

MORTGAGES AND DEEDS OF TRUST, 8. 
TAXATION. 


INJUNCTION: TAXES. Injunction is an appropriate remedy to pre- 
vent the enforcement of the collection of taxes against property not 
the subject of taxation. Valle v. Ziegler, 214. 


TAXATION : BONDS OUT OF STATE. Bonds owned by a citizen of this 
state, but kept in New York, in good faith, because the interest was 
payable there, and not to avoid taxation in this state, are not tax- 
able here under the revenue law as it existed in 1879. Jb. 


MANUFACTURING COMPANIES : CAPITAL STOCK : TAXATION OF. Shares 
of stock owned by individuals in manufacturing companies are not 
subject to taxation, under our revenue law. 10. 


PROPERTY, TAXATION OF. In order that property may be taxed, it 
must be by law subjected to taxation. Jb. 


TAXATION OF RAILROAD PROPERTY: STATUTE. A railroad company 
in this state cannot be taxed under the act of 1871 (Laws 1871, p. 
56), upon the cars of the Pullman Palace Car Company, leased and 
operated by it. The State ex rel. The Pullman Palace Car Co, v. 
St. Louis Co., 234, 


TAX BILL: EVIDENCE: STATUTE. A tax bill in proper form and 
whxch states the facts required by Revised Statutes, section 6837, is, 
by the provisions of said section, prima facie evidence that the 
amount claimed in it is just and correct. The State ex rel. Lewellen, 
Collector, v. Schooley, 447. 


ASSESSOR: OMISSION OF AFFIDAVIT. The omission of an assessor to 
verify the assessment lists as prescribed by the statute is fatal to the 
collection of taxes based thereon. Jd, 











10 


11, 


12, 


18. 


14. 


15. 


16. 
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TAX BOOKS, DESTRUCTION OF: EVIDENCE. The destruction or muti- 
lation of tax books by a mob does not prevent the collector from 
making up and certifying tax bills. The inquiry would be open in 
such cases whether the tax bills stated the facts correctly, and they 
would be tested by the best secondary evidence of the contents of 
the tax books so destroyed or mutilated. Jb. 


DELINQUENT LISTS : COLLECTOR: OATH. The failure of the collector 
to return the delinquent lists of taxes under oath, does not affect 
the validity of the taxes, nor the right of the state to enforce its 
lien therefor. Jb. 


CONSTITUTION : TAXES: LEVY. The limitation on taxation prescribed 
by article 10, section 11, of the Constitution, does not apply to 
valid indebtedness existing at the time of its aduption. Nor does 
one levy made to pay such indebtedness exhaust the power to levy, 
i such levies may be continued until the indebtedness is satisfied, 


REVENUE LAW: TAX DEED: STATUTE. The revenue law of 1872 
(W. S. 1872, p. 1204, sec. 214), which provides that the holder of a 
tax deed, who has been defeated in ejectment, shall have, except 
in the cases enumerated in the statute, a special judgment against 
the land sought to be recovered for the full amount of the taxes paid 
by him, contemplates cases where no title passed to the purchaser 
because of the failure of the officers to comply with the law govern- 
ing such sales for taxes. White v. Schell, 569. 


: : . The policy of the law in such cases is to 
secure to the purchaser a lien for the taxes paid. Jb. 





REVENUE: CLAIMANT: TAX SALE. The “successful claimant” men- 
tioned in the statute (Session Acts, 1872, section 220), is one who 
claims adversely to the demands of the revenue law, and not one 
claiming under a subsequent tax sale. Smith v. Laumier, 672. 


SUBSEQUENT TAX SALE: PURCHASER: TAXES. A purchaser at a sub- 

sequent tax sale does not become liable for money paid by a former 
| under an older assessment, as to which he is not in de- 
ault. e 


JUDGMENT, FOR WHOM RENDERED: HOLDER OF TAX DEED. The 
court cannot render a money judgment for a plaintiff who claims 
as the holder of a tax deed, which has been excluded from evi- 
dence, and as to which there is no other evidence. 


TAX DEED, EXCLUSION OF FROM EVIDENCE: PRESUMPTION. Where 
the reasons for the exclusion from evidence of a tax deed under 
which the plaintiff claims do not appear, it will be presumed that it 
was properly excluded. Jb. . 


TAX SALE, 


LAND TITLE: SALE FOR TAXES. A sale under a judgment for taxes 
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carries the legal title and if the beneficiary and trustee are not 

made parties to the suit, the purchaser acquires such legal title sub- 

ject to the right of the beneficiary in the deed of trust to redeem. 
yers v. Bassett, 479. 


9, REVENUE: CLAIMANT: TAX SALE. The “successful claimant” 
mentioned in the statute (Session Acts, 1872, section 220), is one 
who claims adversely to the demands of the revenue law, and not 
one claiming under a subsequent tax sale. Smith v. Laumier, 672. 


8. SUBSEQUENT TAX SALE: PURCHASER: TAXES. A purchaser at a 
subsequent tax sale does not become liable for money paid by a 
former purchaser under an older assessment, as to which he is not 
in default. Ib. 


SEE PRINCIPAL AND AGENT, 3 
TENANTS IN COMMON, 


TENANTS IN COMMON: PURCHASE BY ONE OF OUTSTANDING TITLE. One 
tenant in common cannot purchase an outstanding adverse title for 
his own benefit, Such purchase will inure to the benefit of all those 
interested in the common estate, they, however, bearing their pro- 
portionate share of the cost and expense of the purchase. Dillinger 
v. Kelley, 561. 


TITLE. 





: TITLE: EJECTMENT. A plaintiff need not prove his title to ro- 
cover inejectment when the defendant is estopped to deny it by 
reason of being his tenant. Proof of the existenceof tenancy is 
sufficient, Loring v. Harmon, 123. 


SEE LAND AND LAND TITLES. 


TORT. 





TORT: WAIVER OF. One cannot waive a tort and sue in assumpsit if 
the effect of it is to give jurisdiction over the subject matter to a 
court which otherwise would not possess it, or to bring the case 
within the terms of a statute which otherwise would not include it, 
Finlay v. Bryson, 664. 


TRUSTS AND TRUSTEES. 


TRUSTEE’S COMPENSATION. A trustee can receive pay out of the trust 
fund for such services and expenditures only as are within the line 
of duties imposed upon him by the instrument creating the trust, 
Tracy v. Gravois Railroad Co., 210. 


SEE PRINCIPAL AND AGENT, 6, 





INDEX. 
VARIANCE, 
SEE LIENS, 2. 
VENDOR'S LIEN, 
SEE Liens, 5, 6. 
VENDOR AND VENDEE 
SEE LIENs, 5, 6, 

VENUE. 


SUPREME COURT PRACTICE: BILL OF EXCEPTIONS: VENUE. On the 
appeal from the conviction of the arson, charged in this case, the 
bill of exceptions purported to contain the evidence only on the 
»ints whether the insurer was a corporation and had authority to 
issue the policy of insurance ; held, the Supreme Court will presume 
that the proof as to the venue and other essential elements of the 
offence wasduly made on the trial. The State v. Tucker, 23. 


JUSTICES OF PEACE: CHANGE OF VENUE: Costs. Where a change 
or venue is taken from a justice of the peace, and costs are taxed 
under Revised Statutes, section 2956, against the party asking the 
change, an execution may be issued for such costs by the justice 
granting the change of venue. Johnson v. Latta, 139. 


CRIMINAL PRACTICE: CHANGE OF VENUE. The trial court in this 
ease did not err in refusing to grant the defendant a change of 
venue on account of the prejudice of the inhabitants of the county. 
T he State v. Wisdom, 177 


PRACTICE: CHANGE OF VENUE. An application for a change of 
venue, for the reason that the opposite party has an undue influence 
over the inhabitants of the county, made after the parties have 
waived a jury trial, is properly overruled, Lee v. Smith, 304, 


VERDICT. 


VERDICT: SEVERAL COUNTS. Where all the evidence offered on the 


trial of a cause relates to but one of the two counts of the petition, 
and upon which count a recovery is authorized, the verdict will be 
upheld although it does not specify the count upon which it was 
found. Allen v. The Wabash, St. Louis & Pacific Ry. Co., 653. 


VOLUNTARY CONVEYANCE, 


SEE FRAUD, 9, 
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WAIVER. 


TORT: WAIVER OF. One cannot waive a tort and sue in assumpsit if 


the effect of it is to give jurisdiction over the subiect matter to a 
court which otherwise would not possess it, or to bring the case 
within the terms of a statute which otherwise would nat include it. 
Finlay v. Bryson, 664. 


WHARF. 
SEE EstTopre., 8, 


WHARFAGE. 


CITY ORDINANCE : CLASSIFICATION OF BOATS FOR WHARFAGE TAX, The 





1. 





City of St. Louisv. The St. L. & N. O. Transportation Co., 156. 
WILLS. 


WILLS, CONSTRUCTION OF. Wills should be construed according to 
the intention of the testator, which should be gathered from a con- 
sideration of the whole instrument, including all its clauses, as well 
as its general scope and design, but such construction must not be 
in contravention of law. Russell v. Eubanks, 82. 


WILL : LIFE ESTATE : POWER OF SALE: REMAINDERMAN. The will of 
a husband giving a life estate to his wife with remainder over to 
legatees named in the will, but giving the wife power to sell and 
dispose of the property, creates in her a fee-simple estate if she ex- 
ercises the power, but if she does not, her life estate is not enlarged 
and converted into a fee, and the remainder over is valid, and, at 
her death, takes effect in the remaindermen, Jb. 


THE WILL in this case construed to create only a life estate and 
the remainder over held valid. Jb. 


WILL: UNDUE INFLUENCE. The mere existence of an undue or 
improper influence operating, but not exercised, by the person pos- 
sessing it, upon the mind of the testator when he makes a will, is 
not sufficient to invalidate it. Sunderland v. Hood, 293. 


:———. It is not the existence, but the exercise of the im- 
proper influence, which invalidates the will, Jb, 





GUARDIAN AND WARD: DEVISE TO GUARDIAN BY WARD: UNDUE 
INFLUENCE : PRESUMPTION. A devise by a ward to or for the benefit 
of his guardian, in any proceeding to establish or contest the same, 
is presumed in law to have been procured by undue influence of the 
guardian, and the burden of sepelling this presumption, and thereb 
maintaining the devise, rests upon those seeking to derive ad- 
vantage from it. Bridwell v. Swank, 455. 


: : : . If the fiduciary relation of guardian 
and ward existed at the time of the execution of the gift or devise, 
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10. 


11. 
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and the parties were so situated with reference to each other that 
undue influence could have been used, the law ag that it 
was used, and those seeking to derive advantage from the gift or 
— — rebut the presumption by competent and convincing 
proof. ‘ 


BEQUEST BY WARD TO WIFE OF GUARDIAN. A bequest to the wife of 
the guardian is within the operation of the rule imposing upon him 
and his wife the burden of repelling the presumption of undue 
influence, where it appears that the guardian may expect and 
— : ‘ome advantage and benefit from such will of his 
ward. Jb. 


SEMBLE, that the next best thing, after a bequest to one’s self, is a 
bequest to his wife, and that in many instances the latter may be 
regarded as the safer and preferable one, Jb. 


QUESTION FOR JURY. It is for the jury, under proper instructions, 
to decide whether the evidence is sufficient to repel the disputed 
claim of undue influence. 


WILL: EVIDENCE: DECLARATIONS OF TESTATOR. Declarations of a 
testator, made before and after the execution of the will, are admis- 
sible in evidence in a suit to contest its validity when the condition 
of the testator’s mind or the state of his affections is in issue. 
Such declarations are then received as external manifestations of 
his mental condition, and of the state of his affections, and not as 
evidence of the truth of the facts he stated. Rule v. Maupin, 587. 


WITNESS. 


WITNESS: WIFE WHEN COMPETENT IN BEHALF OF HUSBAND. Under Re- 


vised Statutes, section 4014, a married woman is a competent wit- 
ness in behalf of her husband as to a business transaction in which 


she acted as his agent. Curry v. 
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Chief Justice, his duty. 

Rute 1. The Chief Justice shall superintend mat- 
ters of order in the court room. 

Motions to be written, signed and filed. 

Rute 2. All motions in a cause shall be in writing, 
signed by counsel and filed of record. 
Argument of motions. 

Rute 3. No motion shall be argued unless by the 
direction of the court. | 
Taking record from clerk’s office. 

RuLE 4. Nomember of the bar shall be permitted to 
take a record from the clerk’s office without the written 
permission of some judge of the court. 

Diminution of record, suggestion after joinder in error. 

Rute 5. No suggestion of diminution of record in 
civil cases will be entertained by the court after joinder 
in error, except by consent of parties. 

Application for certiorari. 

RuLE 6. Whenever a certiorari may be applied for, 
there shall be an affidavit of the defect in the transcript , 
which it is designed to supply, and at least twenty-four 
hours’ notice shall be given to the adverse party or his at- 
torney previous to the making of the application. ° 
Notices of writs of error. 

RvutE 7. All notices of writs of error, with the ae- 
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ceptance, waiver or return of service indorsed thereon, 
shall be filed with the clerk of this court, and be by him 
attached to the transcript in the cause, and shall be the 
only evidence that such notice has been given. 


Reviewing instructions. 

Rute 8. In actions at law it shall not be necessary 
for the purpose of reviewing in the Supreme Court the 
action of any circuit court or any other court, having, by 
statute, jurisdiction of civil cases in giving or refusing in- 
structions, that the whole of the testimony given or ex- 
cluded at the trial in the court of first instance be 
embodied in the bill of exceptions, but it shall be suf- 
ficient for the purpose of such review that the bill of 
exceptions state that ‘‘evidence tending to prove” a 
particular fact or issue was given, and that an exception 
was saved to the giving or refusal of the instructions 
founded on it. 

Bill of exceptions—whether there was evidence tending to 
prove an issue. 

Rute 9. If the opposite party shall contend that 
there was no evidence tending to prove a fact or issue, 
and the court of first instance shall be of opinion that 
there was such evidence, it shall be the duty of the court 
to allow the bill of exceptions in the form stated in the 
last preceding rule, and then the other party shall be at 
liberty to set out in a bill of exceptions, to be prepared 
by him, the whole of the testimony supposed to be ap- 
plicable to such fact or issue, and to except to the opinion 
of the court that the same tends to prove such fact or 
issue. 

Bill of exceptions—whether there was evidence tending to 
prove an issue. 

Rute 10. If the court of first instance shall be of 
opinion that there is no evidence tending to prove a par- 
ticular issue of fact, the party alleging that there is such 
evidence shall tender a bill of exceptions, detailing all the 
evidence given and supposed to tend to the proof of such 
fact or issue, and except to the opinion of the court that 
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it does not sotend, which bill of exceptions shall be al- 
lowed by the court by which the cause is tried. 
Exceptions to admission or exclusion of evidence. 

Rute 11. When an exception is saved to the admis- 
sion or exclusion of any evidence, or the allowance or 
disallowance of any question, the question itself shall be 
stated in the bill of exceptions, or the substance of the 
evidence shall be fully stated. 

Bill of exceptions in equity cases. 

Rute 12. In cases of equitable jurisdiction the 

whole of the evidence shall be embodied in the bill of ex- 
ceptions, unless the parties shall agree upon an abbrevi- 

ated statement thereof. 

Rule as to making out transcripts. 

Rute 13. Theclerks of the several circuit courts and 
other courts of first instance, before which a trial of any 
cause is had, in which anappeal is taken or writ of error 
is sued out, shall not (unless an exception is saved to the 
regularity of the process, or its execution, or to the acquir- 
ing by the court of jurisdiction in the cause), in making 
out transcripts of the record for the Supreme Court, set 
out the original or any subsequent writ or the return 
thereof; but in lieu thereof shall say (e. g.) “‘summons 
issued October 2, 1871, executed October 5, 1871,” and if 
any pleading be amended, the clerk in making out tran- 
scripts will treat the last amended pleading as the only 
one of that order in the cause, and will refrain from set- 
ting out any abandoned pleading as part of the record, 
unless it be made such by a bill of exceptions; and no 
clerk shall insert in the transcript any matter touching 
the organization of the court, or any mention of any con- 
tinuance, motion or affidavit in the cause, unless the same 
be specially called for by the bill of exceptions. 
Presumptions in support of bills of exceptions. 

Rute 14. The only purpose of a statement, in a bill 
of exceptions, that it sets out all the evidence in a cause, 
being that the Supreme Court may have beforeit the same 
matter which was decided by the court of first instance, 
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it shall be presumed as a matter of fact in all bills of ex. 
ceptions, for the future, that they contain all the evidence 
applicable to any particular ruling to which exception ig 
saved. 

Abstracts and briefs to be filed. 

RvuteEs 165 and 16 (as consolidated and amended at the 
April term, 1884). In all cases the appellant or plaintiff 
in error shall file with the clerk of this court on or before 
the day next preceding the day on which the cause igs 
docketed for hearing, seven copies of an abstract or abridg- 
ment of the record in said cause, setting forth so much 
thereof as is necessary to a full understanding of all the 
questions presented to this court for decision, together 
with a brief containing in numerical order, the points or 
legal propositions relied on, with citation of such au- 
thorities as counsel may desire to present in support 
thereof. 

The appellant or plaintiff in error shall also deliver a 
copy of said abstract, brief, points and authorities to the 
attorney for the respondent or defendant in error, at least 
thirty days before the day on which the cause is docketed 
for hearing ; and the counsel for the respondent or defend- 
ant in error shall, at least ten’ days before the day the 
cause is docketed for hearing, deliver to the counsel for 
appellant or plaintiff in error, one copy of his brief, points 
and authorities cited, and such further abstract of the 
record as he may deem necessary, and shall on or before 
the day next preceding the day on which said cause is 
docketed for hearing, file with the clerk of this court 
seven copies of the same, and the evidence of the service 
of such abstracts, briefs, points and authorities, as above 
required, shall be filed by each party at the time of filing 
said copies with the clerk. 

Citing authorities in briefs. 

Rute 17, In citing authorities, in support of any 
proposition, it shall be the duty of the counsel to give the 
names of the parties to any case cited from any report of 
the adjudged cases, as well as the number of the volume 
and the page where the same will be found; and when 
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reference is made to a passage in any elementary work or 
treatise, the number of the edition, the volume, the chap- 
ter, section, paging and side paging shall be set forth. 
Appellant’s brief to allege errors complained of. 

Rute 18. The brief filed on behalf of the appellant 
or plaintiff in error shall distinctly and separately allege 
the errors committed by the inferior court, and no refer- 
ence will be permitted at the argument to errors not thus 
specified, unless for good cause shown the court shall 
otherwise direct. 

Failure to comply with rules 15 and 16, 

RuteE 19. If any appellant or plaintiff in error, in 
any civil cause, shall fail to comply with rules numbered 
15 and 16, the court, when the cause is called for hearing, 
will dismiss the appeal or writ of error ; or at the option 
of respondent or defendant in error, continue the cause at 
the costs of the party in default. 

Agreed cases. s 

RvuLE 20. Parties may, in the courts of first instance, 
agree upon any statement of the cause of action, the de- 
fence and the evidence, together with the rulings of the 
court thereupon and the exceptions saved to any ruling, 
which may intelligibly present to the Supreme Court, or 
any appellate court, the matters intended to be reviewed ; 
and this statement, with a certificate by the judge before 
whom the cause was tried, that the same is a substantial 
history of what occurred at the trial of the cause, shall be 
treated as the record in all appellate courts, and the judg- 
ment rendered in the court of first instance shall be 
affirmed or reversed according to the opinion entertained 
by the Supreme Court respecting the same. 

Motion for rehearing. 

RULE 21. Motions for a rehearing must be accompa- 
nied by a brief statement of the reasons for a reconsider- 
ation of the cause, and must be founded on papers showing 
clearly that some question decisive of the case, and duly 
submitted by counsel, has been overlooked by the court, 
or that the decision is in conflict with an express statute, 
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or with a controlling decision to which the attention of the 

court was not called through the neglect or inadvertence 
of counsel ; and the question so submitted by counsel and 
overlooked by the court, or the statute with which the 
decision conflicts, or the controlling decision to which the 
attention of the court was not called, as the case may be, 
must be distinctly and particularly set forth in the motion, 
otherwise the motion will be disregarded. Such motion 
must be filed within ten days after the opinion of the 
court shall be delivered, and notice of the filing thereof 
must be served on the opposite counsel, but no motion for 
a rehearing shall be filed afier the final adjournment of , 
the court. 
Metion for affirmance. 

RvuLeE 22. Onmotion for affirmance under section 49, 
article 13, chapter 110, Wagner’s Statutes, the mere fact 
that the appellant has on file, or presents a copy of the 
transcript at the time such motion is made, shall not of 
itself be deemed ‘‘good cause” within the meaning of 

_said section. 
Former rules rescinded. 

Rute 23. All rules not included in the foregoing 
enumeration are hereby rescinded. 





ADDITJONAL RULES. 


Rute 24. No writ of error from this court to the 
court of appeals can be issued by the clerk of this court 
in vacation. Allapplications in term time for writs of 
error to the court of appeals, shall be accompanied by an 
affidavit of the attorney of record that the cause in which 
such writ of error is sued out, is one of which this court 
has appellate jurisdiction under section 12, of article 6 of 
the constitution ; and such affidavit shall state the facts 
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conferring such jurisdiction, and thereupon the clerk shall 
issue such writ. (Adopted at the April term, 1878). 


RuLeE 25. That hereafter, in no case will extension 
of time for filing statements, abstracts and briefs be 
granted, except upon affidavit showing satisfactory cause. 
(Adopted at the October term, 1878). 

Rute 26. A party, in any cause, filing a motion 
either to dismiss an appeal or writ of error, or to affirm 
the judgment, shall first notify the adverse party or his 
attorney of record, at least twenty-four hours before mak- 
ing the motion, by telegram, by letter or by written notice, 
and shall, on filing such motion, satisfy the court that 
such notice has been given. ( Adopted at the October 
term, 1879). 

















